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THE COURT STRIPPING BILLS:
THEIR IMPACT ON THE CONSTITUTION,

THE COURTS, AND CONGRESS

MAX BAUCUS t
KENNETH R. KAY f

I. INTRODUCTION

T HERE IS NO DOUBT that in 1982 many Americans are
concerned about the federal judiciary. The courts today are

perceived as exceeding their traditional authority in numerous
instances. The public is skeptical of federal judges who appear to
be assuming the administration of some state functions. They are
angered by what they view as sweeping judicial orders that effec-
tively prevent individuals from exercising control over significant
aspects of their daily lives. They are also disturbed by decisions
which they regard as preventing state and local governments from
exercising traditional powers.

Apart from these general misgivings, significant constituencies
within our society have been alienated by specific Supreme Court
decisions. The Court's decision in Roe v. Wade,' which prevented
states from denying abortions, was the catalyst that transformed the
pro-life movement into a significant American constituency. The
Supreme Court's decisions in Engel v. Vitale,2 and Abbington
School District v. Schempp,3 which prevented states from requiring
prayer in public schools, have been targets of fundamentalist re-
ligious groups like the "Moral Majority." Finally, the Court's
decisions in Swann v. Charlotte-Mecklenberg Board of Education 4

and the other cases which affirmed the power of the lower federal
courts to issue mandatory busing orders have resulted in the cre-
ation of many grassroots organizations opposed to "forced" busing.

t United States Senator (D. Mont.). Member of the Senate Judiciary Com-
mittee; ranking minority member of the Separation of Powers Subcommittee;
member of the Court's Subcommittee; B.A., 1964, LL.B., 1967, Stanford Uni-
versity.

tt Chief Minority Counsel, United States Senate Judiciary Subcommittee
on Separation of Powers. B.A., Oberlin College, 1973; J.D., University of
Denver, 1976.

The authors wish to acknowledge the assistance of Karen Christensen, Esq.,
Miriam Cowan and Jeanne Muraco for their help with the editing and prepara-
tion of this article.

1. 410 U.S. 113 (1973).
2. 370 U.S. 421 (1962).
3. 374 U.S. 203 (1963).
4. 402 U.S. 1 (1971).
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THE COURT STRIPPING BILLS

The so called "social issues" of abortion, school prayer and
busing are the areas where the courts are viewed as most flagrantly
overstepping their authority. There is a belief that an "imperial
judiciary" is usurping functions that should be performed by Con-
gress or state legislatures. Not only do some members of Congress
have this perception, but certain constituent groups have aggres-
sively pursued legislation designed to address this perceived abuse
of authority by the courts. Therefore, the debate in Congress today
is not focused on whether there exists an "imperial judiciary," but
rather on what, if anything, Congress can do about it.

Until recently, the constituencies opposed to socially contro-
versial Supreme Court decisions have sought the adoption of con-
stitutional amendments to overturn them. This alternative, set
out in article V of the Constitution, requires a resolution adopted
by a two-thirds majority of Congress or a simple majority of two-
thirds of the state legislatures followed in either case by ratification
of three-fourths of the states.5 However, in the face of these rigor-
ous requirements, these constituencies have failed to mobilize suffi-
cient support for enacting constitutional amendments. Therefore,
their focus has shifted to a set of bills which, although requiring
only a majority of Congress and a presidential signature, may con-
ceivably accomplish the same end as a constitutional amendment.
Specifically, they seek the enactment of legislation which would
remove federal court jurisdiction over particular controversial is-
sues. If these bills are enacted, the federal courts will no longer
be able to hear cases or enforce previous decisions in subject areas
where a majority of Congress believed the courts should be pre-
cluded from functioning.

Several powerful constituencies are using these jurisdiction
bills as legislative centerpieces in aggressive lobbying campaigns.
Federal court jurisdiction has become the battlefield on which the
most controversial "social issues" are being fought. It is critical
that every American citizen undertake a thoughtful and thorough
examination of the jurisdictional issues now pending before Con-
gress. This opportunity to explore these issues as part of the Villa-

5. U.S. CONST. art. V. Article V provides in pertinent part:
The Congress, whenever two thirds of both Houses shall deem it

necessary, shall propose Amendments to this Constitution, or, on the
Application of the Legislatures of two thirds of the several States, shall
call a Convention for proposing Amendments, which, in either Case,
shall be valid to all Intents and Purposes, as Part of the Constitution,
when ratified by the Legislatures of three fourths of the several States,
or by Conventions in three fourths thereof ....

1981-82]
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VILLANOVA LAW REVIEW

nova Law Review Symposium is therefore extremely timely and
valuable.

This article explores whether the jurisdiction bills are con-
sistent with the constitutional plan or represent wise public policy.
After briefly examining previous Congressional consideration of
similar proposals and their current status in the 97th Congress, the
following questions will be addressed: 1) Do the jurisdiction bills
represent an effective check on the judicial branch which is con-
sistent with the constitutional plan designed by the Framers of our
Constitution?; 2) Are the bills likely to have a beneficial impact
on our judicial system?; 3) Is Congress likely to limit the exercise
of its power over court jurisdiction to only the most flagrant cases
of judicial excess?; 4) If the bills do not represent wise or respon-
sible legislation, what can the Congress do to address perceived
abuses by the judicial branch? Exploration of these questions leads
to the conclusion that the jurisdiction bills represent a serious
threat to our constitutional system. That is, these court stripping
bills seek to remedy judicial abuses in a manner that is profoundly
more damaging than the abuses themselves.

II. THE BACKDROP OF COURT STRIPPING

A. Previous Attempts at Court Stripping

Congressional attempts to remove the jurisdiction of the fed-
eral courts over controversial issues are not unique to the 97th
Congress. In the last twenty-five years, several attempts to remove
the Supreme Court's jurisdiction over specific subjects have failed.

In 1957, Senator William E. Jenner introduced a bill that
would have disallowed Supreme Court review of Congressional ac-
tion against a witness charged with contempt of Congress or a vio-
lation of a state law or regulation designed to combat subversive
activities.6 The bill came as a response to a series of Supreme
Court decisions in these areas.1 It was reported to the full Senate
but a formal vote never occurred.8

6. S. 2646, 85th Cong., 1st Sess. (1957). See also Limitation of Appellate
Jurisdiction of the United States Supreme Court: Hearings on S. 2646 Before
the Subcomm. to Investigate the Administration of the Internal Security Act and
Other Internal Security Laws of the Senate Comm. on the Judiciary, 85th Cong.,
Ist & 2d Sess. (1957 & 1958).

7. See Service v. Dulles, 354 U.S. 363 (1957); Watkins v. United States,
354 U.S. 178 (1957); Konigsberg v. State Bar, 353 U.S. 252 (1957); Schware v.
Board of Bar Examiners, 353 U.S. 232 (1957); Cole v. Young, 351 U.S. 536
(1956); Slochower v. Board of Higher Educ., 350 U.S. 551 (1956); Pennsylvania
v. Nelson, 350 U.S. 497 (1956).

8. See S. REP. 1586, 85th Cong., 2d Sess. (1958); 104 CONG. REc. 18,653-87
(1958).

990 [VOL. 27: p. 988
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THE COURT STRIPPING BILLS

In 1964, Congressman Tuck introduced a bill designed to re-
move Supreme Court and lower federal court jurisdiction over
cases involving the apportionment of representation in state legis-
lative bodies.9 This legislation was in response to the Court's rul-
ings in Baker v. Carr 10 and Reynolds v. Simms." The bill passed
the House 12 but was not considered by the Senate.

Another effort to remove the Court's jurisdiction occurred in
1968 with an amendment to the Omnibus Crime Control and Safe
Streets Act.13 The amendment would have restricted the Supreme
Court from review of state criminal proceedings involving Miranda
issues. 14 However, these provisions were dropped before final
passage of the measure. 15

More recently in 1979, Senator Jesse Helms offered a floor
amendment to remove Supreme Court and lower federal court
jurisdiction over the issue of voluntary prayer in public schools.
This amendment passed the then Democratically controlled Senate
by a vote of fifty-one to forty.16 The House never took formal
action although hearings on the Helms proposal were held by the
House Judiciary Subcommittee on Courts, Civil Liberties and the
Administration of Justice.17

Many other bills limiting the appellate jurisdiction of the
Supreme Court have been introduced over the years. However,
the amendment and bills described above represent the only ex-

9. H.R. 11926, 88th Cong., 2d Sess. (1964).
10. 369 U.S. 186 (1962).
11. 377 U.S. 533 (1964).
12. See 110 CONG. REc. 20,212-301 (1964).
13. Omnibus Crime Control and Safe Streets Act of 1968, Pub. L. No.

90-351, 82 Stat. 197 (codified as amended in scattered sections of titles 5, 18,
28, 42 and 47 U.S.C.)

14. Miranda v. Arizona, 384 U.S. 436 (1966). The Supreme Court has had
occasion to address the issues raised by its Miranda decision frequently. See,
e.g., Rhode Island v. Innis, 446 U.S. 291 (1980).

15. See S. 917 § II, 90th Cong., 1st Sess. (1967), as amended by S. REP. No.
1097, 90th Cong., 2d Sess. 9-10 (1968). See also Supreme Court: Hearings
Before the Subcomm. on Separation of Powers of the Senate Comm. on the
Judiciary, 90th Cong., 2d Sess. (1968).

16. The Helms Amendment was originally offered to a bill establishing a
Department of Education. S. 210, 96th Cong., 1st Sess. (1979). See 125 CONG.
REC. S4128-32 (daily ed. Apr. 5, 1979). Identical language was offered to a
bill providing greater discretion to the Supreme Court in selecting the cases it
will review. S. 450, 96th Cong., 1st Sess. (1979). See 125 CONG. REC. S4138-65
(daily ed. Apr. 9, 1979). The Helms amendment to S. 210 was tabled when
the provision passed the Senate as part of S. 450. See 125 CONG. REC. S4156
(daily ed. Apr. 9, 1979).

17. See Prayer in Public Schools and Buildings-Federal Court Jurisdiction:
Hearings on S. 450 Before the Subcomm. on Courts, Civil Liberties, and the
Administration of Justice of the House Comm. on the Judiciary, 96th Cong.,
2d Sess. (1980).

1981-82].
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amples of such legislation that received substantial congressional
consideration. It is difficult to speculate as to the precise reasons
that each effort failed to pass both Houses of Congress. In the
case of the Helms school prayer amendment, there was substantial
bi-partisan opposition to the proposal within the House Judiciary
Committee. The opposition appears to have been based on serious
concerns over the constitutionality and wisdom of efforts to address
controversial Supreme Court decisions by withdrawing the Court's
appellate jurisdiction over the specific subject matter.

B. Court Stripping in the 97th Congress
In contrast to the sporadic introduction of court jurisdiction

stripping bills in previous Congresses, the introduction and con-
sideration of similar bills in the 97th Congress has been dramatic.
There are currently more than thirty separate bills that have been
introduced in this Congress which would remove the jurisdiction
of the courts in one realm or another.' s

Subcommittees of both the Senate and House Judiciary Com-
mittees have held hearings on the overall issue of congressional
attempts to limit the jurisdiction of the federal courts.19  More

18. Several bills have been introduced to remove or limit the jurisdiction
of federal courts to require forced attendance in public schools because of race,
creed, color or sex. See, e.g., S. 528, 97th Cong., 1st Sess. (1981); S. 1005, 97th
Cong., 1st Sess. (1981); S. 1147, 97th Cong., 1st Sess. (1981); S. 1647, 97th Cong.,
1st Sess. (1981); S. 1743, 97th Cong., 1st Sess. (1981); S. 1760, 97th Cong., 1st
Sess. (1981); H.R. 311, 97th Cong., 1st Sess. (1981); H.R. 340, 97th Cong., 1st
Sess. (1981); H.R. 761, 97th Cong., 1st Sess. (1981); H.R. 867, 97th Cong., 1st
Sess. (1981); H.R. 869, 97th Cong., 1st Sess. (1981); H.R. 1074, 97th Cong.,
1st Sess. (1981); H.R. 1180, 97th Cong., 1st Sess. (1981); H.R. 2047, 97th Cong.,
1st Sess. (1981); H.R. 3332, 97th Cong., 1st Sess. (1981).

Similarly, several bills have been introduced to remove or limit jurisdiction
of federal courts to prohibit voluntary prayer in public schools and public
buildings. See, e.g., S. 481, 97th Cong., 1st Sess. (1981); S. 1742, 97th Cong.,
1st Sess. (1981); H.R. 72, 97th Cong., 1st Sess. (1981); H.R. 326, 97th Cong.,
1st Sess. (1981); H.R. 408, 97th Cong., 1st Sess. (1981); H.R. 865, 97th Cong.,
1st Sess. (1981); H.R. 989, 97th Cong., 1st Sess. (1981); H.R. 1335, 97th Cong.,
1st Sess. (1981); H.R. 2347, 97th Cong., Ist Sess. (1981); H.R. 4756, 97th Cong.,
1st Sess. (1981).

In addition, several bills have been introduced to remove or limit the
jurisdiction of the federal courts in matters relating to abortion. See, e.g., S.
158, 97th Cong., 1st Sess. (1981); S. 583, 97th Cong., 1st Sess. (1981); S. 1741,
97th Cong., 1st Sess. (1981); H.R. 73, 97th Cong., 1st Sess. (1981); H.R. 900,
97th Cong., Ist Sess. (1981).

Finally, two bills have been introduced to remove or limit the jurisdiction
of the federal courts in matters relating to the composition of the military. See
H.R. 2365, 97th Cong., 1st Sess. (1981); H.R. 2791, 97th Cong., 1st Sess. (1981).

19. See Constitutional Restraints Upon the Judiciary: Hearings Before the
Subcomm. on the Constitution of the Senate Comm. on the Judiciary, 97th
Cong., 1st Sess. (1981). See also Hearings Before the Subcomm. on Courts,
Civil Liberties and the Administration of Justice of the House Comm. on the
Judiciary, 97th Cong., 2d Sess. (1982).

[VOL.. 27: p. 988
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THE COURT STRIPPING BILLS

specifically, Senate subcommittee hearings were held on Senate
158, a bill restricting lower federal court jurisdiction in certain
abortion cases. 20 The passage of Senate 158 was recommended by
the Senate Separation of Powers Subcommittee, and the bill is cur-
rently pending before the full Senate Judiciary Committee. An
identical bill is pending on the Senate Calendar.2'

Two Senate subcommittees have conducted hearings on legis-
lation which would restrict lower federal court jurisdiction to
issue busing orders.22 Bills from each subcommittee, S. 1647 and
S. 1760, are currently pending before the full Senate Judiciary
Committee. 23 A bill identical to S. 1647 is pending on the Senate
Calendar for floor consideration. 24

During the first session of the 97th Congress, the Senate ap-
proved the Department of Justice Authorization bill,25 which in-
cluded an amendment limiting instances in which a federal court
could issue busing orders. 26  The amended bill was adopted by

20. See Human Life Bill: Hearings on S. 158 Before the Subcomm. on
Separation of Powers of the Senate Comm. on the Judiciary, 97th Cong., 1st
Sess. 518-628, 784-992 (1981).

21. S. 1741, 97th Cong., 1st Sess. (1981). Both S. 158 and S. 1741, which
provide that human life shall be deemed to exist from conception, were intro-
duced by Senator Jesse Helms (Rep. N.C.). S. 1741 was introduced on October
5, 1981, and was read a second time and placed on the Senate Calendar on
November 2, 1981.

22. See Fourteenth Amendment and School Busing: Hearings on S. 528,
S. 1005, S. 1147 and S. 1760 Before the Subcomm. on the Constitution of the
Senate Comm. on the Judiciary, 97th Cong., 1st Sess. (1981); Court Ordered
School Busing: Hearings Before the Subcomm. on Separation of Powers of the
Senate Comm. on the Judiciary, 97th Cong., 1st Sess. (1981). The referral of
bills to subcommittees is within the discretion of the Chairman of the Judiciary
Committee. In the case of bills limiting the federal courts in the area of
busing, S. 528, S. 1147 and S. 1647 were referred to the Separation of Powers
Subcommittee, while S. 1005 and S. 1760 were referred to the Subcommittee on
the Constitution.

23. S. 1647, which was recommended by the Separation of Powers Subcom-
mittee, and S. 1760, which was recommended by the Constitution Subcommittee,
are currently pending before the full Senate Judiciary Committee.

24. S. 1743, 97th Cong., 1st Sess. (1981). S. 1743, which was introduced
by Senator Jesse Helms on October 15, 1981, was read a second time and placed
on the Senate calendar on November 2, 1981. Id.

25. S. 951, 97th Cong., 1st Sess. (1981). S. 951 authorizes appropriations
for the fiscal 1982 activities of the Department of Justice.

26. On June 16, 1981, Senator Jesse Helms offered an amendment to
S. 951, which provided in part that "[n]o part of any sum [appropriated here-
under to the Department of Justice] shall be used . . . to bring or maintain
any sort of action to require directly or indirectly the transportation of any
student to a school other than the school which-is nearest the student's home."
127 CONG. REC. S6274 (daily ed. June 16, 1981). For the revised text of the
Helms amendment to S. 951, which limits the power of the federal courts to
impose injunctive relief involving transportation of students, see 127 CONG.
REC. S6645 (daily ed. June 22, 1981).

1981-82]
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THE COURT STRIPPING BILLS

the case on June 25, 1981.78 Although the proponents of court
stripping argue that Congress will only use its power to correct
flagrant cases of judicial "excesses," in the case of H.R. 2791, the
jurisdiction removal was being proposed before the Supreme Court
had rendered its decision. It is difficult to see what constitutional
authority the Court had abused.

The author of H.R. 2791 feared the Court's ruling on an
all-male draft and the bill was written in anticipation of an adverse
decision. His worst fears were not realized as the Court upheld
the constitutionality of the all-male draft. One assumes that after
June 25, 1981, the bill became moot and that the subject matter
suddenly became appropriate for ongoing Supreme Court review.
Thus, once the Court made the "correct" decision on the issue
(i.e., what one Congressman saw as "correct"), there was no need
to remove the subject from the court's jurisdiction.

This highly questionable use of the power to remove court
jurisdiction is only one step removed from the most cynical use of
that power. After reviewing all the bills introduced in this Con-
gress, the prediction that jurisdictional removal language will
become a boiler-plate provision of much legislation is not wholly
implausible. Any time a member of Congress is unsure whether
the Supreme Court would uphold legislation, he or she could tack
on a section denying the Court jurisdiction over that issue. This
could apply to taxation and personal property as well as to social
issues.

Jurisdiction limiting legislation is a politically two-edged
sword. Although associated with the "New Right" in the 97th
Congress, such legislation could very well be used in ways which
would be anathema to the values of the "New Right."

If Congress can remove Supreme Court jurisdiction over an
all-male draft before the Court has ruled in the case, why can't
it pass stringent gun-control legislation and include a provision to
prevent Supreme Court review of any case involving the "right to
bear arms?" Why couldn't Congress impose onerous and discrimi-
natory taxes and include a provision to prevent Supreme Court
review of the constitutionality of all federal taxation cases? Why
couldn't Congress attempt to totally preempt the States from en-
gaging in conduct traditionally within their power and remove

78. Rostker v. Goldberg, 101 S. Ct. 2646 (1981). In Rostker the Supreme
Court held that the all-male draft did not violate the due process clause of the
fifth amendment. Id. at 2660. See Note, Gender-Based Discrimination-Separa-
tion of Powers-The Total Exclusion of Women From the Military Selective
Service Act Does Not Violate Due Process, 27 VILL. L. REV. 182 (1981).

10091981-82]
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Supreme Court jurisdiction over cases arising under the tenth
amendment?

These hypotheticals are the reasonable extension of the strategy
being put forward in the court stripping bills, not fanciful rumina-
tions. If one supports removal of Supreme Court jurisdiction over
abortion or school prayer, one necessarily supports the possibility of
Congress precluding review of any legislation that might run afoul
of any constitutional principle, including those held most dear by
current proponents of jurisdiction removal.

Furthermore, it is unlikely that Congress will use restraint and
limit itself to neutral prospective removal of subject matter juris-
diction. A current example of more far reaching legislation is the
proposed "human life statute." The statute in part states that:

No inferior Federal court ordained and established by
Congress under Article III of the Constitution of the
United States shall have jurisdiction to issue any restrain-
ing order, temporary or permanent injunction, or declara-
tory judgment in any case involving or arising from any
State law or municipal ordinance that (1) protects the
rights of human persons between conception and birth, or
(2) prohibits, limits, or regulates (a) the performance of
abortions or (b) the provision at public expense of funds,
facilities, personnel, or other assistance for the performance
of abortions.79

This provision effectively keeps out litigants on one side of
the issue and allows in litigants from the other. Challenges to
statutes that restrict or prohibit abortions would not be permitted
to be brought in the lower federal courts. Attempts to enjoin
abortions from occurring, or challenges to statutes that fund abor-
tions, could be brought in the lower federal courts. Professor
Charles Alan Wright of the University of Texas Law School has
observed:

I think Congress has very sweeping power over the juris-
diction of the inferior courts. . . . At the same time, I
feel certain that Congress must exercise its power over
federal jurisdiction, as it must its other powers, in a fashion
consistent with constitutional limitations. . . . Under
such cases as Hunter v. Erickson, and United States v.
Klein, I do not think Congress has authority to close the
federal court door in suits arising under laws that prohibit,
limit, or regulate abortions, while allowing access to fed-

79. S. 158, 97th Cong., 1st Sess. (1981).

[VOL. 27: p. 9881010
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THE COURT STRIPPING BILLS

eral court for challenges to statutes that permit, facilitate,
or aid in the financing of abortions.8 0

Another court stripping bill pending before the Judiciary
Committee goes far beyond a neutral, prospective removal of sub-
ject matter jurisdiction. Senate Bill 1647, as reported by the Sepa-
ration of Powers Subcommittee, requires a court to dissolve a
pending busing order upon the filing of a petition by an affected
school board.8' Other provisions in S. 1647 attempt to utilize
congressional power over federal court jurisdiction to influence
closed and pending cases, and to prohibit courts from utilizing
the contempt power to enforce busing orders.8 2

After reviewing the jurisdictional proposals pending in the
97th Congress, the potential for abuse is apparent. While the sim-
ple introduction of a bill is not evidence of what fifty-one percent
of the Congress would agree upon, it is instructive as to the possi-
bilities should Congress continue in its attempt to respond to indi-
vidual Supreme Court decisions by utilizing the jurisdictional
removal device.

IV. ALTERNATIVES TO COURT STRIPPING:

AN AGENDA FOR CONGRESS

It has been shown there are serious questions about the im-
pact of these jurisdiction limiting bills on the Constitution, the
judicial system and Congress itself. However, merely enumerating
the dangers of these bills does not address the motivation behind

80. Human Life Bill: Hearings on S. 158 Before the Subcomm. on Sep-
aration of Powers of the Senate Comm. on the Judiciary, 97th Cong., 1st Sess.
(1981) (statement of Charles Alan Wright, William B. Bates Professor, Univer-
sity of Texas at Austin School of Law).

81. S. 1647, 97th Cong., 1st Sess. (1981).
82. Perhaps, as a matter of constitutional law, the Congress may in some

circumstances be able to withdraw lower federal court jurisdiction. However,
it is an entirely different matter for the Congress to interfere with the court's
handling of cases over which the court has legitimate jurisdiction. The section
of S. 1647 that provides for the dissolution of current busing orders runs afoul
of the Supreme Court's holding in United States v. Klein, 80 U.S. (13 Wall.)
128 (1872). As previously discussed, the Klein Court found that Congress did
not have the power to compel a certain decision by the Court. See notes 41
& 42 and accompanying text supra. Under S. 1647, Congress would require a
court to dissolve a busing order without any opportunity for the court to
review the case. Congress' power over the lower federal courts does not include
the power to order courts to handle cases in a particular fashion, but this is
precisely what S. 1647 seeks to do.

A separate provision of S. 1647 removes the court's power to issue contempt
orders to enforce busing orders. The contempt power is an inherent judicial
power. Congress' authority to control the jurisdiction of lower federal courts
clearly cannot include the authority to remove the contempt power from the
courts.

10111981-82]
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them. Thus, one additional question must be asked: If the Con-

gress cannot or should not use the exceptions clause or its power

over lower federal court jurisdiction to respond to individual deci-

sions of the Supreme Court, then what alternatives does it have?
Here is the fundamental issue that the country and Congress

should be addressing. Rather than responding to narrow con-

stituencies in a highly charged political atmosphere, Congress

should begin a more thoughtful review of its relationship with the

courts. This should include consideration of whether the Con-

stitution should be amended to provide any additional checks on
the courts as well as a review of how Congress is exercising its

current powers.
The Congress now has constitutional authority to respond to

"unconstitutional," "unpopular" or "wrong-headed" decisions of

the Supreme Court. Under article V, Congress can initiate the

constitutional amendment process.
Several of the amendments to our Constitution have been

direct responses to Supreme Court decisions. The eleventh amend-
ment was a response to the Court's decision in Chisholm v. Geor-

gia s,3 which subjected the states to law suits in federal courts. The

fourteenth amendment was in response to the Court's decision in

Dred Scott v. Sanford 84 that the constitutional term "citizen" did
not include Black Americans. The sixteenth amendment over-

turned the Court's interpretation of the constitutional term "direct

taxes" in Pollack v. Farmer's Loan and Trust Company.85 And

the twenty-sixth amendment was a response to the Court's holding

in Oregon v. Mitchell s6 that the Congress could not lower the vot-
ing age in state elections to 18 years of age. Since the Chisholm

case was decided in 1793, this country has had a long and consistent
history of responding to constitutional decisions of the Supreme
Court.8 7

Today, however, critics of the Court argue that article V is too
unwieldy and too cumbersome a tool to effectively respond to the

Court.8 8 This position is based on the argument that the Court
can usurp legislative power by a simple five to four decision while
it takes a two-thirds consensus in Congress and a ratification by

83. 2 U.S. (2 DalI.) 419 (1793).
84. 60 U.S. (19 How.) 393 (1857).
85. 158 U.S. 601 (1895), modifying 157 U.S. 429 (1895).
86. 400 U.S. 112 (1970).
87. Ratner, supra note 62, at 944.
88. Rice, Congress and Supreme Court Jurisdiction, 27 VILL. L. REv. 959

(1982).
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three-fourths of the states simply to get this power back via the
amendment process. Thus, the courts arguably have an unfair
advantage when permitted to judicially usurp legislative functions
without a meaningful check on such conduct.

But this argument requires careful scrutiny. If the premise is
accepted, then two major alternatives would appear to be available
to Congress without invoking the constitutionally suspect and
imperfect powers of the exceptions clause. One would be to make
less burdensome the requirements of article V. The other would
be to create a new legislative check on the judicial branch.

However, before an effort is made to ease the requirements of
article V, the Congress should also examine the strengths of the
current provision. The cumbersome requirements of the amend-
ment process do have salutory effects. Provisions of the Constitu-
tion now have some permanence. The basic underpinnings of our
government are thereby relatively fixed. Those parts of government
that are designed to address short term problems can be designed
and undone by the less cumbersome statutory process.

In addition, the cumbersome requirements make it less likely
that the country can have violent and rapid swings on controversial
issues. It would seem that the nation is well served by a process that
permits a controversial decision to take hold and gives it a chance
to operate before it is too rapidly undone. If the society as a whole
determines that a Supreme Court decision is simply unacceptable,
then a broad consensus can be put together quickly to reverse the
Court's decision. For these reasons it may well be that changes
in the amendment process are not the appropriate place for an
additional legislative check on the judiciary.

Other proposals have been made to amend article III to pro-
vide in the Constitution a direct legislative check on the judiciary.
One such proposal would provide for a two-thirds congressional
override of Supreme Court decisions. Other proposals would pro-
vide for a direct check on the judiciary by eliminating life tenure
and providing for popular elections of judges.

The purpose of raising these proposals here is not to advocate
such changes, but to suggest the kinds of reforms the nation and
the Congress should be debating. Congressional hearings on these
and related proposals would help funnel the current anger over
perceived abuses by the federal courts into an avenue of action
that directly addresses the real problem and could possibly lead to
a solution that is more consistent with the spirit and design of our
Constitution.

10131981-82]

26

Villanova Law Review, Vol. 27, Iss. 5 [1982], Art. 6

https://digitalcommons.law.villanova.edu/vlr/vol27/iss5/6



VILLANOVA LAW REVIEW

While many may fear the outcome of a national dialogue on
these issues, it would at least be clear to all that what is really being
proposed are fundamental changes in how our judicial branch
functions. The country can then make a conscious decision about
the degree to which it desires to reduce or eliminate the current
independence of the courts. The problem with the court stripping
bills is that they effectively remove judicial independence without a
public discussion of the merits or the drawbacks of such action.

In addition to these proposals, Congress ought to carefully
review the other powers that it has over the judiciary and determine
whether they are being used efficiently and properly. Congress'
power to advise and consent to the judicial nominations of the
President and its power to impeach judges are not considered mean-
ingful today. Perhaps if these responsibilities were taken more
seriously they could serve as more significant checks on the judicial
branch. Congressional review and possible utilization of these two
powers would be timely and appropriate.

The Congress should also carefully examine its responsibilities
in the area of fashioning constitutional remedies. Much of the
current frustration with the courts is not with their jurisdiction,
but with the imposition of what may be considered extraordinary
remedies. Although Congress must be careful not to interfere with
the vindication of constitutional rights, it is not precluded from
structuring a hierarchy of remedies which avoids the hasty imposi-
tion of a burdensome solution. Congress can also require the
federal courts to consider specific criteria before imposing a remedy.
For example, in busing cases Congress might well want to require
a court to consider the impact of a busing order on the health and
safety of the school children involved. Congress could even require
the court to include individuals potentially affected by the order,
such as school children or their parents, in the court's proceedings.,,

Additionally, Congress should take partial responsibility for
judicial imposition of unpopular remedies. In many instances the
courts have been forced to resort to such remedies after Congress
and state legislatures have failed to act in a given area. Congress
should engage in the exploration of constructive alternative rem-
edies rather than attempting to prevent the courts from utilizing
remedies Congress does not like.

The Congress should also realize that it often has within its
power the ability to find partial remedies to troubling Supreme

89. See Court Ordered Busing: Hearings on S. 1647 Before the Subcomm.
on Separation of Powers of the Senate Comm. on the Judiciary, 97th Cong.,
1st Sess. (1981) (statement of Professor Bert Neuborne).
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Court decisions. By utilizing its controls over the federal budget,
Congress may effectively control government conduct even if the
courts precluded governmental interference with private conduct.
For example, many of those in Congress who opposed the Court's
ruling in Roe v. Wade exercised their constitutional power to elim-
inate federal funding of most abortions. 90

Finally, the Congress must keep in mind that Supreme Court
review of its own decisions has served as a significant self-correcting
mechanism. In many instances during its history, the Supreme
Court has overturned its previous decisions, and this ongoing re-
view process is perhaps the most effective and reliable mechanism
for "correcting" decisions.91  Thus, it is ironic that the court
stripping bills not only preclude the overturning of previous deci-
sions, but prevent the Court from rendering additional decisions
which would serve to significantly limit their original decisions.9 2

The Court's own capacity to correct its "mistakes" should not be
ignored when assessing the need for Congressional interference with
judicial decision-making.

The role of the Supreme Court and its interaction with the
other two branches of government is a topic many find too removed
from the immediate problems of the day. However, from time to
time, such an institutional analysis of problems is necessary. In
the late 1960's, the Senate Separation of Powers Subcommittee,
then chaired by Senator Sam Ervin, engaged in a lengthy review
of the role of the Supreme Court.93 Today, in 1982, the Senate

90. See Harris v. McRae, 448 U.S. 297 (1980) (the Medicaid program does
not require states to pay for medically necessary abortions for which federal
reimbursement is unavailable under the Hyde Amendment). See also S. 2148,
97th Cong., 1st Sess. (1981) (no funds appropriated by Congress shall be used
directly or indirectly to fund abortions unless the mother's life is in danger).
See also S. 2372, 97th Cong., 2nd Sess. (1982).

91. See Erie R.R. v. Tompkins, 304 U.S. 64 (1938).
92. For example, the opponents of abortion would have substantially dam-

aged their own cause if they had attempted and succeeded in removing Supreme
Court jurisdiction over abortion in the wake of Roe, because the Court would
have been unable to render its decision in McRae which held that Congress
and state legislatures can constitutionally prohibit federal and state funding of
abortions. See note 90 supra. Absent the holding in McRae, state supreme
courts would have been free to declare that a state's funding of abortions was
constitutionally required.

Similarly, it is generally agreed that current Supreme Court rulings
do not preclude school periods of silent meditation. If Supreme Court juris-
diction over school prayer were removed, individual state supreme courts would
be free to declare periods of silent meditation in schools unconstitutional.
Thus, it is conceivable that an independent state supreme court could arrive
at a more unacceptable-to proponents of prayer in the schools-state of the
law than that which the Supreme Court has already declared.

93. Supreme Court: Hearings Before the Subcomm. on Separation of
Powers of the Senate Comm. on the Judiciary, 90th Cong., 2d Sess. (1968).
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and House Judiciary Committees should again undertake a com-
prehensive and thoughtful review of the relationship between Con-
gress and the federal courts.

V. CONCLUSION

There is a critical need to address the institutional problems of
the judicial branch outside the context of the court stripping bills.
The jurisdiction removal proposals present such immediate and
overwhelming constitutional concerns that we should be looking
toward other solutions to address perceived problems with our fed-
eral courts. The impact of the court stripping bills on our judicial
system and on the Congress itself has also been grossly underesti-
mated. Congress would be far better off confronting the institu-
tional problems of the federal courts directly, rather than pursuing
court stripping bills that effectively destroy judicial independence
without a public discussion of its merits or drawbacks.

When the full Senate voted on the Helms Amendment in
April of 1979, the vote was perceived as a vote on school prayer.
There was little awareness of the implications of the removal of
Supreme Court jurisdiction over a constitutional issue. The votes
on the issue took place without serious discussion and consideration
of the role of the federal courts in the American system of govern-
ment. The offering of the amendment came as a surprise to most
members of the Senate and took place without committee hearings,
without any committee consideration and without any input from
constitutional scholars, the legal community, or interested organi-
zations.

In the ensuing three years, public awareness and interest in
the court stripping bills has increased. In August of 1981, the
House of Delegates of the American Bar Association overwhelm-
ingly approved a resolution opposing "the legislative curtailment
of the jurisdiction of the Supreme Court of the United States or
the inferior federal courts for the purpose of effecting changes in
constitutional law." " Since then the leadership of the organized
bar has repeatedly spoken out and testified against the jurisdiction
removal proposalsY5 The President of the ABA has described the

94. See A.B.A. Special Committee on Coordination of Federal Judicial
Improvements, Report No. 103 with Recommendation to the House of Del-
egates of the A.B.A. (1981).

95. Brink, Balancing Law and Order, 67 A.B.A.J. 1232 (1981); Landis, The
Federal Judiciary Under Attack-Challenge for the Bar, B. LEADER Nov.-Dec.,
1981, at 18; Meserve, Limiting Jurisdiction and Remedies of Federal Courts,
68 A.B.A.J. 159 (1982).
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court stripping bills as posing "a possible constitutional crisis that
could prove the most serious since the Civil War." 96

The American College of Trial Lawyers has gone on record
in opposition to the jurisdiction bills and observed:

The doors of the federal courts must remain open to
litigants whose claims arise out of the federal Constitu-
tion. This issue should not divide conservatives and liber-
als or Democrats and Republicans. Nor should it divide
those who support or disagree with one or another con-
stitutional decision of the Supreme Court.9 7

In fact, opposition to the court stripping bills has been bi-
partisan and has crossed ideological lines. Senator Barry Gold-
water of Arizona has recently spoken out eloquently against the
jurisdiction removal bills. He observed:

I am strongly opposed to the breakup of neighborhood
schools. I think the unborn baby is entitled to some legal
protection. And I believe schoolchildren should be al-
lowed a few moments of voluntary prayer.
In my view, the Supreme Court has erred. But we should
not meet judicial excesses with legislative excesses....
What particularly troubles me about trying to override
constitutional decisions of the Supreme Court by a simple
bill is that I see no limit to the practice. There is no
clear and coherent standard to define why we shall con-
trol the Court in one area but not another. The only
criteria seems to be that whenever a momentary majority
can be brought together in disagreement with a judicial
action, it is fitting to control the federal courts....
Whether or not Congress possesses the power of curbing
judicial authority, we should not invoke it. As sure as the
sun will rise over the Arizona desert, the precedent will
return to oppress those who would weaken the courts. If
there is no independent tribunal to check legislative or
executive action, all the written guarantees of rights in
the world would amount to nothing.98

Unfortunately, the momentary majorities that Senator Gold-
water speaks of are continuing to exert enormous pressure on
Congress. Certain constituencies are continuing to pursue their

96. Brink, Necessity Must Yield to the Constitution, 21 JuoEs .1. 12 (1982).

97. 128 CONG. REC. S418-19 (daily ed. Feb. 4, 1982).
98. 128 CONG. REc. S2250-51 (daily ed. Mar. 17, 1982).
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legislative "end-runs" of the Constitution. These constituencies
are convinced that such short cuts are politically acceptable. It is
not yet clear whether the concerns that have been raised about
court stripping will take hold or whether more and more single-
issue constituencies will find such legislative approaches a sound
way of pursing their substantive goals.

In the meantime, those who are deeply concerned about the
profound implications of court stripping must continue to try to
focus national attention on the fundamental governmental princi-
ples that are at stake. Our only alternative is to try to address the
broader issues in the hope that we can reach a consensus that the
court stripping proposals are dangerous and do not effectively
address the problems they are designed to cure.

While the current proponents of court stripping represent a
formidable political force, the nation has previously faced and
withstood similar challenges to the independence of the federal
judiciary. One such challenge occurred in 1937 when President
Roosevelt proposed to increase the size of the Supreme Court. He
felt that a series of Supreme Court decisions threatened the suc-
cess of his national recovery program. By proposing to alter the
Court's composition, he hoped to force the Court to uphold the
constitutionality of his economic plan. The people and Congress
resoundingly defeated the Roosevelt plan. The "Court packing"
plan was seen for what it was-a significant threat to the independ-
ence of the judicial branch. As we now consider the court strip-
ping bills before us in the 97th Congress, we should keep in mind
the wise words of those who successfully defended the Supreme
Court in 1937. Senator Burton K. Wheeler of Montana delivered
this warning which applies with equal force today:

So I say it is morally wrong to do by indirection what
cannot be done by direction. It is morally wrong to
change the Constitution by coercive interpretation. ...
Of course, Mr. President, there have been abuses in the
Court. I have been one who has disagreed with them, and
I expect to disagree with them again, but I am unwill-
ing on the basis of some specious argument or of some
subterfuge that defies the spirit of the Constitution to
participate in setting one of the most dangerous precedents
that has ever been conceived by this Congress or any
other.99

99. 81 CONG. REC. S6971, S6976 (1937). See also S. REP. No. 711, 75th
Cong., 1st Sess. 13-14 (1937).
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