








AIDSPHOBIA

cal injury stems from fear of disease after exposure to a disease-causing
agent, and those whose injury stems solely from fear of an initial exposure.10 9

Additionally, courts occasionally demand that plaintiffs prove other re-
quirements, including proof that the fear alleged was reasonable, 11 0 or
that the defendant breached his or her duty to inform of the disease car-
rier's infected status.1 11

The unique characteristics of AIDS and the existing technology avail-
able to detect the HIV virus have greatly facilitated the court's task of de-
termining the occurrence of exposure. Specifically, exposure to AIDS is
presently known to transpire in only a limited number of circum-
stances. 112 Transmission of HIV ensues primarily from an exchange of
body fluids, especially blood and semen. 113 These fluids are exchanged
most frequently through sexual activity, hypodermic needle use and in-

of summary judgment against cancerphobia claim brought by wives and children
of men who allegedly carried asbestos dust into home on clothing and tools, de-
spite fact that emotional distress allegedly suffered caused plaintiffs to suffer head-
aches). In Wisniewski, the court relied on the Cathcart language requiring a
"linkage" between injury and exposure, and dismissed the action because the
plaintiffs "alleged no injuries that stem[med] from exposure to the asbestos itself." Wis-
niewski, 759 F.2d at 274 (emphasis added). But see Carroll v. Sisters of St. Francis
Health Servs., Inc., No. 02A01-9110-CV-00232, 1992 Tenn. App. LEXIS 845, at *11-
12 (Ct. App. Oct. 12, 1992) (concluding that plaintiff's injury, laceration to hand
by hypodermic needle, indicated exposure to both hypodermic needle and AIDS,
given medical profession's assumption that all used needles are contaminated with
AIDS virus). For a further discussion of the physical injury requirement, see infra
notes 128-45 and accompanying text.

109. Burk, 747 F. Supp. at 287. The court in Burk stated that: "[W] hile injuries
stemming from a fear of contracting illness after exposure to a disease-causing
agent may present compensable damages, injuries stemming from fear of the ini-
tial exposure do not." Id.

110. See, e.g., Carroll, 1992 Tenn. App. LEXIS 845, at *13 (reversing lower
court's grant of summaryjudgment in defendant's favor because disputed issue of
material fact existed as to whether plaintiff's fear of contracting AIDS was reason-
able);Johnson v. West Va. Univ. Hosps., Inc., 413 S.E.2d 889, 894 (W. Va. 1991)
(imposing requirement of exposure plus reasonable fear because fact that plaintiff
was actually exposed to AIDS virus goes to reasonableness of fear). For a further
discussion of the requirement that the fear be "reasonable," see infra notes 148-54
and accompanying text.

111. See Diaz Reyes v. United States, 770 F. Supp. 58, 63 (D.P.R. 1991), cert.
denied, 112 S. Ct. 2306 (1992) (granting defendant's motion for summary judg-
ment on ground that law did not recognize duty to violate doctor-patient relation-
ship by informing family members that patient contracted AIDS). For a further
discussion of the "duty to inform" issue in AIDSphobia litigation, see infra notes
160-72 and accompanying text.

112. SURGEON GENERAL'S REPORT ON ACQUIRED IMMUNE DEFICIENCY SYNDROME
13-14 (1986) (stating that no known risk of contracting AIDS exists from casual
contact); see Schoenstein, supra note 54, at 44-45 (stating that "[AIDS] virus is most
commonly transmitted through anal intercourse or intravenous drug use").

113. See Robert M. Swenson, Plagues, History, and AIDS, AM. SCHOLAR, Spring
1988, at 183, 192. HIV has also been detected in breast milk and vaginal secretions
"in smaller, but significant" numbers. Id.
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trauterine contact between mother and fetus. 114 Consequently, the lim-

ited number of documented ways of contracting HIV disadvantages

plaintiffs who allege exposure to the virus through more indirect

means.
1 15

Notwithstanding the disease's unique character and the relatively lim-

ited modes of transmission, a court's determination of whether exposure

has occurred is facilitated by tests detecting the AIDS virus' presence. 1 16

Such tests frequently provide courts with sufficient legal proof that actual

exposure to the disease simply did not occur. 1 17 Because medical person-

nel can now ascertain fairly accurately whether someone is infected with

the HIV virus, the fact that a plaintiff has tested negatively for the virus

often renders his claim of AIDSphobia suspect.' 18

114. For a thorough discussion of the methods of HIV transmission, see
Schoenstein, supra note 54, at 37-49.

115. See Faya v. Almaraz, 620 A.2d 327 (Md. 1993).
116. Two tests have been developed to determine whether someone has be-

come infected with the AIDS virus. The Enzymelinked Immunosorben Assay
(ELISA) test determines whether HIV antibodies are present in the individual's
bloodstream. See Schoenstein, supra note 54, at 48 (citing WILLIAM H. MASTERS ET
AL., CRISIS: HETEROSEXUAL BEHAVIOR IN THE AGE OF AIDS 15, 42 (1988) and
Deborah M. Barnes, New Questions About AIDS Test Accuracy, 238 Sci. 884, 884-85
(1987)). The presence of such antibodies in the bloodstream indicates that the
individual may be infected with HIV. Deborah M. Barnes, New Questions About
AIDS Test Accuracy, 238 Sci. 884, 884 (1987). However, estimates indicate that as
many as 90% of those who test positive for antibodies are not actually infected with
HIV. Id. This type of test result is called a "false positive." Id. at 885.

A second test, the Western blot test, is performed once antibodies are found
to be present in two ELISA tests. Id. This test is problematic for two reasons.
Schoenstein, supra note 54, at 48. First, an increasing number of inexperienced
commercial laboratories are performing tests and possibly reducing accuracy. Id.
Second, confusion exists as to specific criteria that denotes a positive test result. Id.
However, the combination of these two tests "can achieve an accuracy level in ex-
cess of 99 percent." Id.

117. SeeBurkv. Sage Prods., Inc., 747 F. Supp. 285, 288 (E.D. Pa. 1990) (deny-
ing recovery to plaintiff for emotional distress because plaintiff could not prove
needle that pricked him was used on AIDS patient and tested negative for AIDS);
Ordway v. County of Suffolk, 583 N.Y.S.2d 1014, 1017 (Sup. Ct. 1992) (denying
recovery for fear of contracting AIDS from AIDS patient on which plaintiff oper-
ated because no unusual circumstances surrounding operation and plaintiff tested
negative); Hare v. State, 570 N.Y.S.2d 125, 127 (App. Div. 1991) (denying recovery
to plaintiff who lost weight and exhibited cold symptoms after being bitten by in-
mate because plaintiff tested negative several times for AIDS and there was no
proof inmate had AIDS).

118. See, e.g., Diaz Reyes v. United States, 770 F. Supp. 58, 59, 63 (D.P.R. 1991)
(precluding recovery after plaintiff tested negative for HIV virus although plaintiff
suffered from anxiety that she would test positive in future), aff'd, 971 F.2d 744
(1st Cir.), cert. denied, 112 S. Ct. 2306 (1992); Burk, 747 F. Supp. at 288 (precluding
recovery after plaintiff tested negative five times within one year, although plaintiff
claimed that he might still contract AIDS in future); Transamerica Ins. Co. v. Doe,
840 P.2d 288, 288-89 (Ariz. Ct. App. 1992) (precluding recovery on insurance pol-
icy after plaintiffs tested negative to virus after undergoing year of tests, and doctor
stated that further testing was unnecessary); Ordway, 583 N.Y.S.2d at 1017 (preclud-
ing recovery after plaintiff tested negative); Castro v. New York Life Ins. Co., 588
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AIDSPHOBIA

Interestingly, however, some jurisdictions have not required the strict
rule of exposure that is required by other courts.119 These courts reflect
the view that the plaintiff must prove only that his or her fear of con-
tracting the disease is reasonable. 120 The Tennessee Court of Appeals ex-
pressed this view in Carroll v. Sisters of St. Francis Health Services.121 In

Carroll, the plaintiff brought suit against a hospital after she was acciden-
tally stuck by a discarded hypodermic needle. 122 The plaintiff alleged that
the hospital was guilty of negligent, intentional and/or reckless infliction
of emotional distress.123 Even though the plaintiff could not prove that
she had been exposed to the AIDS virus, the court held that a disputed
issue of material fact existed as to whether the plaintiff's fear of AIDS was
reasonable. 12 4 It therefore reversed the lower court's granting of sum-

N.Y.S.2d 695, 698 (Sup. Ct. 1991) (precluding recovery after plaintiff underwent
testing at least twice but would not reveal results); Hare, 570 N.Y.S.2d at 127 (pre-
cluding recovery after plaintiff tested negative several times). But see Carroll Sisters
of St. Francis Health Servs., Inc., No. 02A01-9110-CV-00232, 1992 Tenn. App.
LEXIS 845 at *5, *13 (Ct. App. Oct. 12, 1992) (precluding defendant's summary
judgment motion after plaintiff tested negatively for almost three years after al-
leged exposure), rev'd, 868 S.W.2d 585 (1993);Johnson v. West Va. Univ. Hosps.,
Inc., 413 S.E.2d 889, 891-92, 897 (W. Va. 1991) (awarding $1.9 million though
plaintiff regularly tested negative for AIDS).

119. See Carroll; 1992 Tenn. App. LEXIS 845, at *10 (focusing instead on rea-
sonableness of plaintiff's fear); Laxton v. Orkin Exterminating Co., 639 S.W.2d
431, 434 (Tenn. 1982) (same). On the other hand, the Pennsylvania and West
Virginia courts have employed a strict exposure rule. See, e.g., Burk, 747 F. Supp. at
288 (granting defendant's motion for summary judgment because plaintiff could
not prove exposure to AIDS virus); Johnson, 413 S.E.2d at 894 (holding that before
recovery for emotional distress damages may be recovered, there must be proof of
exposure to disease).

120. See Laxton, 639 S.W.2d at 434. The court in Laxton, rather than requiring
proof of exposure and resulting physical injury to the plaintiff, required only that
the plaintiff's fear be reasonable. Id. at 433.

121. Carroll 1992 Tenn. App. LEXIS 845, at *10. The Carroll court reversed
the lower court's granting of summary judgment to the defendant and found that
a disputed issue of material fact existed as to whether the plaintiff's fear of con-
tracting AIDS was reasonable. Id. at *14. The dissent, however, argued that the
exposure requirement was still necessary.

There is no proof that the plaintiff herein was ever exposed to the AIDS
virus. Tests were performed on the plaintiff for a period of nearly three
years after the event, and all proved negative. The unsubstantiated fear that
one may have been exposed to the AIDS virus is not a sufficient basis under
our authorities to support a claim for emotional distress.

Id. at *18 (Highers, J., dissenting) (emphasis added).
122. Id. at *1-2.
123. Id. at *2. The plaintiff claimed that the hospital's liability arose out of its

"callous disregard" for her fears and sensibilities when she was injured and thereaf-
ter, and its failure to determine whether any AIDS-infected patients were being
treated in the area of the hospital in which she was injured. Id. at *2-3.

124. Id. at *14. To support its decision, the court acknowledged that the
plaintiff's body had been invaded by "contaminated needles." Id. at *13. Particu-
larly persuasive to the court was evidence that the medical profession presumes all
discarded needles to be infected with the AIDS virus. Id. at *12-13.

19941

27

Rees: AIDSPHOBIA: Forcing Courts to Face New Areas of Compensation for

Published by Villanova University Charles Widger School of Law Digital Repository, 1994



VILLANOVA LAW REVIEW

mary judgment. 125 The Carroll court followed the reasoning of the court
in Laxton v. Orkin Exterminating Co., 12 6 by requiring only that the plaintiff's
fear be reasonable. 12 7

Notwithstanding the jurisdiction that merely requires a reasonable
fear of contracting AIDS, proving exposure to HIV is an important hurdle
that ADSphobic plaintiffs must clear to survive a defendant's motion to
dismiss. This hurdle is not, however, unique to ADSphobia plaintiffs. All
plaintiffs alleging emotional distress due to the fear of contracting a future
disease must prove exposure to a disease-causing agent before allegations
of emotional distress will be considered even remotely compensable. The
particular difficulties encountered by AIDSphobic plaintiffs, including the
limited methods of HIV transmission, the tests available to detect HIV an-
tibodies in the bloodstream as early as six months after exposure and soci-
ety's stigmatization of AIDS, are addressed by both courts and
commentators each time an AIDSphobia claim arises.

2. Physical Injury and Impact Requirements

As discussed earlier in the context of emotional distress claims, most
courts have developed physical injury and impact requirements to aid in
determining which claims are genuine. 128 As such, these requirements
function basically as "screening devices." 129 While all courts today do not

125. Id. The trial court's reason for granting the defendant's motion for sum-
mary judgment was that the plaintiff could not prove that the needle that had
stuck her was indeed contaminated with the AIDS virus. Id. at *13.

126. 639 S.W.2d 431 (Tenn. 1982). In Laxton, the plaintiffs sued for the negli-
gent infliction of mental anguish after the defendants sprayed the area around
their home with a chemical designed to kill subterranean termites, thereby con-
taminating their water supply. Id. at 431-32. The plaintiffs ingested the water for
months before learning of its chemical contamination. Id. at 432. Although the
plaintiffs could not demonstrate any deterioration in their health due to the de-
fendant's negligence, the court awarded them damages for their fear of con-
tracting serious health problems. Id. at 434. The court reasoned that ingestion of
an indefinite amount of a harmful substance constituted sufficient physical injury
to support an award even though subsequent medical diagnoses did not reveal any
other physical injuries. Id.

127. Id. ("Even though the tests [for cancer] proved negative, in our opinion a
jury could find sufficient 'injury' to these plaintiffs to justify a recovery for their
natural concern and anxiety for the welfare of themselves and of their infant chil-
dren.") (emphasis added).

128. See Davies, supra note 28, at 7 ("Most jurisdictions recognize a cause of
action for mental distress for persons who have suffered some type of 'impact,' or
who were in the 'zone of danger' of bodily harm.").

129. See Molien v. Kaiser Found. Hosps., 616 P.2d 813, 818 (Cal. 1980) (stat-
ing that primary justification for physical injury requirement is that it serves as
screening device to limit risk of feigned injuries and false claims). Physical harm is
considered "susceptible of objective ascertainment and hence to corroborate the
authenticity of the claim." Id.; see Davies, supra note 28, at 8. The physical impact
and zone of danger rules further policy goals that are similar to those underlying
the physical injury requirement: They restrict the number of potential plaintiffs,
facilitate the courts' selection of genuine claims and require a literal "physical

[Vol. 39: p. 241

28

Villanova Law Review, Vol. 39, Iss. 1 [1994], Art. 6

http://digitalcommons.law.villanova.edu/vlr/vol39/iss1/6



AIDSPHOBIA

demand these requirements in traditional emotional distress cases, they

generally do require that physical manifestations of the feared disease be
shown in phobia cases.130 Conscious of the requirement to show some
physical injury accompanied their emotional distress, many AIDSphobic
plaintiffs allege some type of physical injury that either caused their fear of
AIDS or resulted from this fear.131

While valid justifications for these requirements exist, some courts
and authorities have addressed the difficulties inherent in rigid adherence
to such criteria. 13 2 For example, the physical injury and impact standards
may impose artificial barriers to recovery.133 In addition, other methods

zone" in which bodily harm would have been possible. Davies, supra, note 28, at 8-
9.

130. For a discussion of the decline of these requirements in traditional emo-
tional distress cases, see Davies, supra note 28.

131. See, e.g., Burk v. Sage Prods., Inc., 747 F. Supp. 285, 287 (E.D. Pa. 1990)
(alleging fear of AIDS from needle stick caused loss of all sexual function); Trans-
america Ins. Co. v. Doe, 840 P.2d 288, 289 (Ariz. Ct. App. 1992) (alleging bodily
injury and damages, including anxiety and enotional distress from exposure to
HIV-infected blood); Baranowski v. Torre, No. CV90-0236178, 1991 Conn. Super.
LEXIS 2554, at *2 (Super. Ct. Nov. 8, 1991) (seeking treatment for mental ail-
ments and variety of physical complaints, including weight loss, chest pains, gen-
eral fatigue, thrush and skin lesions); Castro v. New York Life Ins. Co., 588
N.Y.S.2d 695, 696 (Sup. Ct. 1991) (alleging that needle puncture wound to right
thumb resulted in need to undergo diagnostic testing, generalized anxiety disor-
der, variety of medical problems, including headaches, depression, nightmares
and sleeplessness); Hare v. State, 570 N.Y.S.2d 125, 127 (App. Div. 1991) (alleging
bite by patient rumored to have AIDS in addition to weight loss and various cold
symptoms); Doe v. Doe, 519 N.Y.S.2d 595, 597 (Sup. Ct. 1987) (alleging severe
emotional and psychological distress, potentially life-threatening disabilities, pain
and suffering, severe traumatic neurosis manifested by depression, anxiety, obses-
sional symptoms and severe AIDSphobia, including crying spells, sleeplessness,
nervousness, paranoia and rage); Carroll v. Sisters of St. Francis Health Servs.,
Inc., No. 02A01-9110-CV-00232, 1992 Tenn. App. LEXIS 845,'at *3 (Ct. App. Oct.
12, 1992) (alleging painful pricks to fingers causing swelling, in addition to anxi-
ety, fear, and emotional distress resulting in loss of enjoyment of life); Johnson v.
West Va. Univ. Hosps., Inc., 413 S.E.2d 889, 892 (W. Va. 1991) (alleging that bite
on arm, sleeplessness, loss of appetite and other physical manifestations accompa-
nied emotional distress). But see, Diaz Reyes v. United States, 770 F. Supp. 58, 59-
60 (D.P.R. 1991) (failing to allege any physical injury), cert. denied, 112 S. Ct. 2306
(1992); Poole v. Alpha Therapeutic Corp., 698 F. Supp. 1367, 1371 (N.D. Ill. 1988)
(alleging that only "tremendous and excruciating emotional anguish" was caused
by fear of contracting AIDS); Ordway v. County of Suffolk, 583 N.Y.S.2d 1014, 1017
(Sup. Ct. 1992) (alleging only general averment of livingin "fear and uncertainty"
and continual belief of being contaminated by AIDS virus).

132. See, e.g., Molien, 616 P.2d at 819 ("In no other area are the vagaries of our
law more apparent than in the distinction between mental and emotional distress
accompanied by physical manifestation and such discomfort unaccompanied by physi-
cal manifestation." (quoting Allen v. Jones, 104 Cal. App. 3d 207, 216 (Ct. App.
1980) (Gardner, J., concurring) (emphasis added))).

133. See Molien, 616 P.2d at 818 (quoting W. PAGE KEETON ET. AL, PROSSER AND
KEETON ON THE LAw OF TORTS § 54, at 328 (4th ed. 1971)). As Dean Prosser has
explained:

Not only fright and shock, but other kinds of mental injury are marked by
definite physical symptoms, which are capable of clear medical proof. It

1994]

29

Rees: AIDSPHOBIA: Forcing Courts to Face New Areas of Compensation for

Published by Villanova University Charles Widger School of Law Digital Repository, 1994



VILLANOVA LAW REVIEW

might be utilized that are more rationally linked to assurances of genuine-
ness in a plaintiff's phobia claim.' 3 4

Difficulties commonly arise in distinguishing purely physical and purely
psychological injuries.13 5 As early as 1896, courts considered this issue in
other contexts. For example, in Sloane v. Southern California Railway Co.,136

the California Supreme Court noted mental suffering "constitutes an ag-
gravation of damages when it naturally ensues from the act complained
of." 137 Next, the Sloane court considered whether a nervous disorder was a
purely physical or mental injury:

The interdependence of the mind and body is... so close that it
is impossible to distinguish their respective influence upon each
other.... [A] disturbance of the nervous system, is distinct from
mental anguish, and falls within the physiological, rather than
the psychological.... [However] an exposure to imminent peril,
has produced in individuals a complete change in their nervous
system, and rendered one who was. physically strong and vigorous

is entirely possible to allow recovery only upon satisfactory evidence and
deny it when there is nothing to corroborate the claim, or to look for
some guarantee of genuineness in the circumstances of the case. The
problem is one of proof and it will not be necessary to deny a remedy in
all cases because some claims may be false.

KEETON ET A., supra note 20, § 54, at 328 (emphasis added).
134. See Molien, 616 P.2d at 819 (stating that physical injury provides one guar-

antee of genuineness.) (Gardner, J., concurring). In addition, plaintiffs who state
an independent cause of action, other than for emotional distress, may convince
courts that their pain is genuine. Id. (Gardner, J., concurring). The "genuine-
ness" of a plaintiff's phobia claim may also be guaranteed where a plaintiff seeks
damages for emotional distress caused by the defendant's "extreme and outra-
geous intentional invasions of one's mental and emotional tranquility." Id. (Gard-
ner, J., concurring) (citing Alcorn v. Anbro Eng'g, Inc., 468 P.2d 216, 218 (Cal.
1970)).

135. The difficulty courts have in characterizing injury is seen in decisions in
which the injury alleged was the physical invasion of the plaintiff's body during the
HIV testing process. See, e.g., Transamerica, 840 P.2d at 292. In Transamerica, the
court interpreted recovery for "bodily injury" under an insurance policy and
stated:

[This court] could conclude that diagnostic testing, utilized to determine
whether bodily injury occurred, is itself bodily injury only by extending
the meaning of "bodily injury" far beyond its accepted bounds. Such a
conclusion would invite the very inequities to both plaintiffs and defend-
ants that we avoid by requiring manifestation of bodily injury, rather than
exposure to a threat of future injury, to support a claim for damages re-
sulting from bodily injury. We therefore decline to expand the meaning
of "bodily injury" to encompass common diagnostic testing intended to
determine whether bodily injury occurred.

Id. However, the court went on to state that a plaintiff may recover damages for
the costs of medical testing and surveillance that is reasonably necessary for the
diagnosis and treatment of latent injuries or disease. Id.

136. 44 P. 320 (Cal. 1896).
137. Id. at 322. The Sloane court acknowledged that a mental disturbance

alone would not guarantee a plaintiff's recovery. Id.

[Vol. 39: p. 241
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weak and timid. Such a result must be regarded as an injury to
the body.., even though the mind be at the same time injuri-
ously affected.1 38

Although medical knowledge, science and technology have greatly
progressed since Sloane, the decision's underlying principles-that emo-
tional distress damages are relegated to the status of "parasitic" damages
and that mental disturbances can be classified as either psychological or
physical-"still pervade the law of negligence."1 39 Finally, the difficulty in
distinguishing physical and psychological injuries is most apparent in cases
where the same physical symptoms are alleged by separate plaintiffs and
the courts reach different outcomes as to each plaintiff.140

Courts adjudicating AIDSphobia claims are often faced with plaintiffs
alleging somewhat unusual types of physical injury. For example, the types
of physical injury that AIDSphobic plaintiffs have alleged include human
bites and the previously mentioned needle pricks. 141 In some cases, plain-
tiffs are denied recovery for fear of disease but are compensated for physi-
cal injuries.14 2 In other cases, courts have not found a sufficient causal
connection between the physical injury and exposure. 143 Fortunately,
some courts are willing to substitute other methods that effectively test the

138. Id.
139. 616 P.2d 813, 817 (Cal. 1980).
140. Compare Hare v. State, 570 N.Y.S.2d 125, 126-27 (App. Div. 1991) (alleg-

ing human bite as physical injury sufficient to cause fear of AIDS but not recover-
ing for AIDSphobia) with Johnson v. West Va. Univ. Hosps., Inc., 413 S.E.2d 889,
891, 897 (W. Va. 1991) (alleging human bites as physical injury sufficient to cause
fear of AIDS and recovering for AIDSphobia). Courts have taken differing views
on claims that allege physical injury accompanied by emotional distress. Compare
Burk v. Sage Prods., Inc., 747 F. Supp. 285, 286,. 288 (E.D. Pa. 1990) (alleging
needle prick as physical injury accompanying emotional distress but not given
chance to recover) with Castro v. New York Life Ins. Co., 588 N.Y.S.2d 695, 698
(Sup. Ct. 1991) (alleging needle prick as physical injury accompanying emotional
distress and recovering for AIDSphobia) and Carroll v. Sisters of St. Francis Health
Servs., Inc., No. 02A01-9110-CV-00232, 1992 Tenn. App. LEXIS 845, at *3, *14 (Ct.
App. Oct. 12, 1992) (same), rev'd, 868 S.W.2d. 585 (1993).

141. See, e.g., Burk, 747 F. Supp. at 286 (alleging needle prick as physical injury
accompanying emotional distress); Transamerica Ins. Co. v. Doe, 840 P.2d 288,
291-92 (Ariz. Ct. App. 1992) (alleging physical invasion of body during HIV test-
ing); Castro, 588 N.Y.S.2d at 696 (alleging needle prick as physical injury accompa-
nying emotional distress); Hare, 570 N.Y.S.2d at 126 (alleging human bite as
physical injury sufficient to cause fear of AIDS); Carrol 1992 Tenn. App. LEXIS
845, at *3 (alleging needle prick as physical injury accompanying emotional dis-
tress); Johnson, 413 S.E.2d at 891-92(alleging human bite as physical injury suffi-
cient to cause fear of AIDS).

142. See, e.g., Hare, 570 N.Y.S.2d at 126 (claimant x-ray technician recovered
for pain and suffering caused by bites of inmate but did not recover for emotional
distress suffered because of fear of contracting AIDS).

143. See Burk, 747 F. Supp. at 287-88 (discussing "linkage" requirement be-
tween exposure and physical injury).

1994]

31

Rees: AIDSPHOBIA: Forcing Courts to Face New Areas of Compensation for

Published by Villanova University Charles Widger School of Law Digital Repository, 1994



272 VILLANOVA LAW REVIEW [Vol. 39: p. 241

genuineness of a plaintiff's fear. 144 Still other jurisdictions simply allow
recovery regardless of whether physical injury exists.,145

Given the current AIDS hysteria consuming the American public,
courts should question whether the physical injury requirement realisti-
cally serves valid policy considerations in limiting AIDSphobia claims.
While many claims for ADSphobia may not be valid, some claims may be
legally justified, even when the plaintiff proves no physical injury or im-
pact. More emphasis should be placed on the circumstances surrounding
the alleged exposure to AIDS, rather than on the resulting physical harm
caused by the exposure. A close examination of the specific facts sur-
rounding a plaintiff's possible AIDS exposure will assist a court in assess-
ing the validity of the claim. Moreover, such scrutiny will also help ensure
fraudulent claims are not compensated merely because the plaintiff al-
leges impressive or sympathy-inspiring physical symptoms.

3. Determining the Reasonableness of the Fear

The distinctiveness of AIDS as a highly contagious, fatal disease with
no known cure, could foreseeably justify all plaintiffs' fears as reasonable.
Indeed, this prospect may terrify courts, and rightfully so, given the poten-
tially unlimited number of AIDSphobia cases plaintiffs might bring. While
the nature of the disease and its recent emergence into the American con-
science should not serve to rationalize every claim for AIDSphobia, courts
should not, however, be influenced by these social realities in unfairly de-
nying worthy plaintiffs of their day in court. Frequently, the question of
"reasonableness" of the plaintiff's fear of AIDS arises in conjunction with
the question of a plaintiff's actual exposure to the disease. 1 46 As a result,
the circumstances surrounding a plaintiff's alleged exposure may often
factor into ajury's conclusion as to whether the plaintiff's fear was reason-
able at all. 14 7

144. See Molien v. Kaiser Found. Hosps., 616 P.2d 813, 816-17 (Cal. 1980)
(allowing recovery through use of "foreseeability" test despite lack of physical in-

jury); Rodrigues v. State, 472 P.2d 509, 520 (Haw. 1970) (applying "reasonable
man" standard).

145. See, e.g., Smith v. A.C. & S., Inc., 843 F.2d 854, 858 (5th Cir. 1988) (hold-
ing that plaintiff seeking damages for fear of cancer must present evidence only of
specific fear of that condition).

146. See, e.g., Castro v. New York Life Ins. Co., 588 N.Y.S.2d 695, 697 (Sup. Ct.
1991) ("An unfounded fear that some harm will result in the future is not compen-
sable .... If a claim can be tied to a distinct event which could cause a reasonable
person to develop a fear of contracting a disease like AIDS, there is a guarantee of
genuineness of the claim." (emphasis added)); see alsoJohnson v. West Va. Univ.
Hosps., Inc., 413 S.E.2d 889, 894 (W. Va. 1991) (requiring plaintiff to prove by
preponderance of evidence that fear of disease was reasonable under all facts and
circumstances of case).

147. See, e.g., Poole v. Alpha Therapeutic Corp., 698 F. Supp. 1367, 1371-72
(N.D. Ill. 1988) (alleging facts sufficient to constitute reasonable fear, but failing to
allege physical injury or illness resulting from emotional distress, which raised
question of exposure to disease).
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As in any negligence action, the factfinder determines the ultimate
question of reasonableness of the plaintiff's fear. 148 For this reason,
courts are cautious in allowing the plaintiff to present evidence of his or
her fear to the jury. 149 While the issue of how evidence of the plaintiff's
fear should be presented to the jury has not yet been raised in AIDS-
phobia cases, the manner in which courts resolve this issue in
cancerphobia cases is instructive. Because of the risk that jury members
will inject subjective beliefs into phobia cases, many courts in
cancerphobia litigation have enforced strict evidentiary guidelines before
admitting evidence of the cancer.' 50 In one such case, the plaintiff's testi-
mony about his concern for his future health, even combined with proof
that he suffered from asbestosis and that asbestosis causes malignant and
benign lung disease, failed to satisfy the heavy evidentiary burden and was
inadmissible.1 5 ' In another case, the court allowed such evidence to be

The requirement of a reasonable fear stemming from exposure to the disease
arises in cancerphobia as well as AIDSphobia litigation. See, e.g., Hagerty v. L & L
Marine Servs., Inc., 788 F.2d 315, 318 (5th Cir. 1986) (permitting jury to hear
evidence of fear of cancer from plaintiff doused with toxic chemicals, regardless of
physical injury "alleged; provided fear was reasonable and causally-related to toxic
exposure).

148. Smith, 843 F.2d at 857, 859. The Smith court explained:
[I]t is the province of the jury to determine the seriousness and reasona-
bleness of a plaintiff's fear of cancer .... [A] jury is permitted to draw
inferences from the evidence presented at trial to reach a finding that a
plaintiff's fear of cancer is both reasonable and serious. However, the
inferred conclusion of the jury that a plaintiff's fear of cancer is serious
and reasonable may not be predicated on a general statement by the
plaintiff that he is concerned about his health, but must instead be pre-
mised on the plaintiff's evidence as to his specific fear of cancer.

Id. at 859; see In re Moorenovich, 634 F. Supp. 634, 637 (D. Me. 1986) (findingjury
capable of sorting out evidence, understanding instructions and placing cancer
evidence in proper perspective).

149. See Smith, 843 F.2d at 859 (stating that "cancer evidence is highly inflam-
matory and understandably incites the passions and fears of most reasonable indi-
viduals"); Moorenovich, 634 F. Supp. at 637 (stating that evidence of cancer is
potentially highly prejudicial).

150. Smith, 843 F.2d at 856. For example, in Smith, the district court allowed
the introduction of evidence regarding the plaintiff's fear of developing cancer,
but stated that it would not admit evidence of the plaintiff's increased risk of cancer
claim because the testifying medical expert could not state that the plaintiff had a
greater than 50% chance of contracting cancer as a result of his exposure to the
defendant's products. Id. The court stated that the expert's testimony about the
causal link between asbestos and cancer was relevant to the issue of the reasonable-
ness of the plaintiff's fear. Id. at 859. However, because the plaintiff had not es-
tablished the proper evidentiary foundation by not testifying specifically as to his
fear of cancer, the court of appeals held that the district court abused its discretion
when it admitted the expert's testimony. Id.

151. Id. at 859. The plaintiff failed to meet the evidentiary requirement be-
cause he did not specifically articulate his fear of cancer. Id. The court explained
that

[plaintiff's] argument... requires a broad evidentiary inference as to the
state of mind of a plaintiff regarding that individual's concerns for his or
her future health. Specifically, the term "health" would have to encom-
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presented to the jury after it "admonish[ed] the plaintiff that [the court]
will be wary of any efforts to 'overshadow' the case by 'the dread specter of
cancer.' "152 Considering the modern "dread specter" of AIDS, courts de-
ciding AIDSphobia claims may be likewise reluctant to letjuries determine
when plaintiffs' fears of AIDS are reasonable.1 53

As previously discussed, whether a plaintiff's fear of contracting AIDS
is "reasonable" is ultimately a fact question best decided by an impartial
jury. Too often, however, these claims do not survive the defendant's mo-
tion for summaryjudgment and fail to reach the jury because the plaintiff
lacked proof of one of the "prerequisites" to the cause of action.1 54 Thus,
courts deciding AIDSphobia cases have not always provided plaintiffs an
opportunity to prove the reasonableness of their fear of contracting AIDS.

4. Applying the Elements of Negligence and Confronting Confidentiality

Concerns

As noted, many plaintiffs bring AIDSphobia claims on a negligent in-
fliction of emotional distress theories or on other negligence theories.1 5 5

Frequently, courts not only permit recovery to plaintiffs with an AID-
Sphobia claim where there is a guarantee of a bona fide claim, but also
permit recovery when the standard elements of negligence exist-that is,
where the plaintiff has proven the defendant's breach of a duty owed to
the plaintiff that proximately caused the injury.156 Cases where plaintiffs
have prevailed on AIDSphobia claims or where claims have withstood mo-
tions for summary judgment generally include discussions of a standard
negligence recovery theory.' 5 7 In fact, at least one commentator has ar-

pass virtually all known diseases and ailments. We are unwilling to take
such a (sic] evidentiary leap.

Id.
152. Moorenovich, 634 F. Supp. at 638 (quoting Lohrmann v. Johns-Manville,

782 F.2d 1156, 1160 (4th Cir. 1986)).
153. See Castro v. New York Life Ins. Co., 588 N.Y.S.2d 695, 698 (Sup. Ct.

1991) ("Given the massive informational campaign waged by federal, state and
local health officials.., any reasonable person exposed to this information who is
stuck by a used and discarded hypodermic needle and syringe from which blood
was apparently drawn could develop a fear of contracting AIDS.").

154. See, e.g., Poole v. Alpha Therapeutic Corp., 698 F. Supp. 1367, 1372 (N.D.
Ill. 1988) (granting defendant's motion to dismiss based on plaintiff's failure to
allege any physical injury resulting from emotional distress alleged, although court
admitted plaintiff was in "zone of danger," which resulted in "reasonable" fear for
her safety).

155. For a further discussion of negligent infliction of emotional distress in
the context of phobia claims, see supra notes 40-53 and accompanying text.

156. Castro, 588 N.Y.S.2d at 697 (requiring existence of duty owed by defend-
ant, breach of duty, reasonably close causal connection between contact and result-
ing injury, and actual loss, harm or damage); see Lipsig, supra note 15, at 3
(observing that courts allowing recovery have moved away from strict zone of dan-
ger rule and have applied more traditional tort theories of recovery).

157. See, e.g., Marchica v. Long Island R.R., 810 F. Supp. 445, 451, 453
(E.D.N.Y. 1993) (concluding that railroad owed plaintiff duty to provide safe work-
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gued that the recovery standards governing traditional tort claims should
apply to "phobia" torts, such as AIDSphobia.158

In discussing a standard negligence claim in the failure to inform
framework, the elements of "duty" and "breach" inevitably raise confiden-
tiality concerns.1 59 In the context of AIDS, where disclosure of an individ-
ual's infected condition can, and often does have far-reaching social
implications due to AIDS' societal stigma, these privacy concerns are espe-

cially troubling. In AIDSphobia litigation, difficult issues regarding the
elements of duty and breach have arisen primarily in medical treatment
settings. 160 In particular, the plight of Kimberly Bergalis, a young woman

place, therefore question of fault and causation must be left to jury and motion for
summaryjudgment was denied); Castro, 588 N.Y.S.2d at 697 (stating that to recover
on negligence claim where mental anguish and emotional distress arising from
AIDSphobia are alleged, plaintiff must establish existence of duty owed to her by
defendant; breach of duty that directly results in plaintiff's alleged condition; close
proximate causal connection between contact and resulting injury; and actual loss,
harm or damage); Johnson v. West Va. Univ. Hosps., Inc., 413 S.E.2d 889, 893-94
(W. Va. 1991) (explaining that defendant's own rules and regulations for posting
warning that patient possessed infectious disease clearly imposed duty on defend-
ant to warn those similarly situated to plaintiff).

158. Galante, supra note 35, at 28. In her article, Galante discussed an argu-
ment that recovery standards for mental distress should be the same as for other
torts. Id. (citing law review article by Peter A. Bell, associate professor of law at
Syracuse University College of Law). Under Professor Bell's argument, if the de-
fendant's negligence results in the plaintiff's mental distress, damages should be
available under the same circumstances for mental injury as they are for physical
injury. Id.

159. These concerns arise in AIDSphobia litigation most notably in situations
stemming from the doctor-patient relationship. See, e.g., Diaz Reyes v. United
States, 770 F. Supp. 58, 59 (D.P.R. 1991) (family of hospital patient who contracted
and died from AIDS after receiving infected blood transfusion sued hospital for
failing to violate doctor-patient relationship and disclose to them patient's infected
condition), cert. denied, 112 S. Ct. 2306 (1992); Ordway v. County of Suffolk, 583
N.Y.S.2d 1014, 1015-16 (Sup. Ct. 1992) (surgeon sued county, which joined hospi-
tal as third party defendant, after performing two surgical procedures on HIV-
infected patient when hospital failed to inform him of patient's condition).

160. See, e.g., Burk v. Sage Prods., Inc., 747 F. Supp. 285, 286 (E.D. Pa. 1990)
(paramedic who was stuck by needle protruding from used needle receptacle alleg-
ing product defect in receptacle); Diaz Reyes, 770 F. Supp. at 59 (wife of patient
who tested positive for HIV virus after blood transfusion at hospital alleging de-
fendant hospital had duty to inform her of husband's condition); Transamerica
Ins. Co. v. Doe, 840 P.2d 288, 288-89 (Ariz. Ct. App. 1992) (trained medical profes-
sionals giving medical assistance to AIDS-infected victims of automobile accident);
Faya v. Almaraz, 620 A.2d 327, 329-30 (Md. 1993) (patients of HIV-infected sur-
geon suing his estate after learning that surgeon knew of his infection at time he
operated on them, yet did not disclose it to them); Ordway, 583 N.Y.S.2d at 1017
(doctor who operated on AIDS-infected patient alleging that hospital had duty to
inform him of patient's condition); Hare v. State, 570 N.Y.S.2d 125, 126 (App. Div.
1991) (hospital x-ray technician bit by prison inmate alleging hospital failed to
provide adequate supervision of inmate); Carroll v. Sisters of St. Francis Health
Servs., Inc., No. 02A01-9110-CV-00232, 1992 Tenn. App. LEXIS 845, at *1-3 (Ct.
App. Oct. 12, 1992) (visitor of hospital stuck by needles contained in used needle
receptacle alleging that hospital breached its duty to warn patrons of purpose of
container), rev'd, 868 S.W.2d 585 (1993); Johnson v. West Va. Univ. Hosps., 413
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from Florida whose dentist allegedly infected her with the AIDS virus, has
focused national attention on the issue of AIDS transmission in the health
care community.16 1 Bergalis heightened AIDS awareness in American so-
ciety by fighting for the AIDS testing of health care providers and disclo-
sure of those who are infected.1 62 Similar arguments, have been made
urging the disclosure of patients' HIV status in the interest of protecting
health care providers. 163

Without legislative direction, courts, in avoiding what many feel to be
inappropriate judicial policy-making, are hesitant to impose a duty on
health care institutions to disclose a patient's HIV-infected status to third
parties.1 6 4 However, guidance in the form of policy statements is already
forthcoming in the medical community. 16 5 The American Medical Associ-

S.E.2d 889, 891 (W. Va. 1991) (hospital security officer bitten by infected patient
alleging that hospital had duty to inform of patient's condition).

161. See Bruce Lambert, Kimberly Bergqlis is Dead at 23; Symbol of Debate Over
AIDS Tests, N.Y. TIMES, Dec. 9, 1991, at D9 (discussing Bergalis' contracting AIDS
virus from her dentist and dying at age 23 from disease); Private Grief, Public Debate
Over the Requirement to Test Medical Personnel for AIDS Editorial, 43 NAT'L REv., July 29,
1991, at 14 (observing that Bergalis died because dentist decided that he had no
duty to inform her of his HIV virus); Jacob Weisberg, The Accuser: Kimberly Bergalis,
AIDS Martyr, 205 NEw REPUBLIC 17, Oct. 21, 1991, at 12 (noting that Bergalis case
changed public health policy inAmerica by conclusion that it is possible to con-
tract HIV from doctor or dentist).

162. See Lambert, supra note 161, at 9 (describing Bergalis' testimony before
congressional committee). As the following excerpt suggests, Bergalis' testimony
before a congressional committee has been described as very emotional:

In a dramatic moment, the frail Ms. Bergalis was wheeled into a Capitol
hearing room in October [1991] to support a bill for [AIDS testing] poli-
cies. "I did not do anything wrong, yet I am being made to suffer like
this," she whispered. "My life has been taken away. Please enact legisla-
tion so that no other patient or health care provider will have to go
through the hell that I have."

Id.
163. See Arlene C. Jech, A Case for AIDS Testing, SAN FRANCISCO CHRON., July

19, 1991, at A25. Jech raises the point that hospital patients are routinely tested for
tuberculosis as part of admission physical examinations. Id. Also, syphilis tests are
mandatory for couples before obtaining a marriage license. Id. In each case, the
test results are kept confidential, and only the health care institution knows the
test results. Id. Jech hypothesizes that, had the medical community treated tuber-
culosis and syphilis in the manner it is treating the AIDS virus, these diseases, too,
would abound in epidemic proportions. See id. Universal testing, on the other
hand, the author argued, would result in the outpouring of funds necessary to find
a cure for AIDS. Id.

164. Although medical research indicates that "with proper barrier tech-
niques, the risk of HIV transmission during surgery is extremely low," the legal
community has long held that the seriousness of potential harm, as well as its
probability, contributes to a duty to prevent it. Faya, 620 A.2d at 333 (citing RE-
STATEMENT (SECOND) Or TORTS § 293(c) cmt. c (1965)). Thus, "while it may be
unlikely that an infected doctor will transmit the AIDS virus to a patient during
surgery, the patient will almost surely die if the virus is transmitted." Id.

165. The policy statement adopted by the House of Delegates of the Ameri-
can Medical Association regarding HIV-infected physicians illustrates this:
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ation's Code of Medical Ethics has addressed the issue of HIV-infected
physicians who continue to provide health care services. 166

The decision of the United States District Court for the District of
Puerto Rico in Diaz Reyes v. United States167 illustrates one court's reluc-

tance to impose a duty on hospitals to disclose patients' test results.16 8

The Diaz Reyes court noted that such disclosure raises two concerns: (1)

that disclosure implicates privacy concerns and violates the doctor-patient

It should be noted that transmission of HIV from an infected physi-
cian to a patient has not yet been reported, but it is a theoretical possibil-
ity during invasive procedures. It is longstanding AMA policy that when
the scientific basis for patient protection policy decisions are unclear, the,
physician must err on the side of protecting patients.

That being the case, the following recommendations should be fol-
lowed in the management of an HIV-infected health care worker:

HIV-infected physicians should disclose their HIV seropositivity to a
public health officer or local review committee, and should refrain from
doing procedures that pose a significant risk of HIV transmission or per-
form these procedures only with the consent of the patient and the permis-
sion of a local review committee. This committee will determine the
activities the physician can continue to perform. Faya, 620 A.2d at 334
(quoting Digest of HIV/AIDS Policy, AM. MED. Assoc., Sept. 14, 1992 (em-
phasis added)).
166. Current Opinions, Code of Medical Ethics, AMA COUNCIL ON ETHICAL AND

JUDICIAL AFFAIRS (1992).
A physician who knows that he or she has an infectious disease, which if
contracted by the patient would pose a significant risk to the patient,
should not engage in any activity that creates a risk of transmission of that disease
to the patient. The precautions taken to prevent the transmission of a con-
tagious disease to a patient should be appropriate to the seriousness of
the disease and must be particularly stringent in the case of a disease that is
potentially fatal.

A physician who knows that he or she is [HIVI seropositive should not
engage in any activity that creates a risk of transmission of the disease to others. A
physician who has HIV disease or who is seropositive should consult col-
leagues as to which activities the physician can pursue without creating a
risk to patients.

Id. (emphasis added).
167. 770 F. Supp. 58 (D.P.R. 1991), cert. denied, 112 S. Ct. 2316 (1992).
168. In Diaz, the widow of a man who died after receiving an AIDS-tainted

blood transfusion at a Veterans Administration Hospital claimed that she suffered
anxiety from her fear that she would someday contract the disease. Id. at 59. The
plaintiff raised two counts in her complaint. Id. First, the plaintiff alleged that the
defendant was negligent for giving the deceased the AIDS-tainted transfusion. Id.
Second, the plaintiff alleged that the defendant was negligent for failing to inform
either the deceased or his wife that he was HIV-infected, resulting in their contin-
ued sexual relations and her exposure to the disease. Id. Although the plaintiff
repeatedly tested negative for the HIV virus, she alleged that "current medical
technology does not rule out the possibility that she was in fact infected, so her
fear continues." Id. at 62.

The plaintiff's exposure to AIDS, evidenced by her continued sexual relations
with her AIDS-infected husband, could not be denied by the court. Id. However,
the court precluded her from recovering, not because the hospital failed to warn
her husband of his HIV-infected status, but because it was under no independent
duty to inform her, a third party, of her husband's condition. Id. at 63.
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privilege and (2) whether a non-patient has the right to know that a pa-
tient, even though it may be a family member, has AIDS.' 69 In dismissing
the plaintiff's case, the court relied on the Puerto Rico legislature's strong
stance on the doctor-patient privilege, as well as its requirement that doc-
tors must report all AIDS-positive tests only to the Department of
Health.1 70 In further support of its decision, the court stated that the leg-
islature had never required, or even allowed, a doctor to report an AIDS
infection to a patient's spouse over the patient's objection.1 7 1

The disclosure of a person's HIV-infected status to third persons is a
topic that is currently being debated in state legislatures across the coun-
try.'172 The unique qualities of AIDS as a contagious, fatal and socially
stigmatizing disease underlie strong policy concerns 'on both sides of the
disclosure issue. Courts, therefore, shoulder the difficult task of following
legislative dictates regarding the permissibility of disclosure, while at the
sam6 time determining whether to recognize negligence claims brought
by third persons who may be adversely affected by the confidentiality
statutes.

169. Id. The court found that the plaintiff's claim of breach of the independ-
ent obligation to inform her of her husband's condition raised two important
issues:

The first is whether a medical caretaker has any duty whatsoever to in-
form non-patients of the condition of a patient. Second is the question as
to whether a medical caretaker has the right to disregard the privacy in-
terests of the patient and through doing so violate the doctor-patient
confidentiality.

Id.
170. Id. (citing P.R. LAws ANN., tit. 24, § 571 etseq. (1989)). The law of Puerto

Rico dictates that "every person in charge of a laboratory . . .where tests are
processed for the diagnosis or confirmation of sexually-transmitted diseases, shall
report all positive or reactive results of said tests to the [Sexually-Transmitted Dis-
ease Control Program of the Department of Health] within five (5) days following
the test." P.R. LAws ANN., tit. 24, § 572 (1989) (emphasis added). Furthermore, to
protect the patient's identity, "[a]ll [of] these reports shall be placed in envelopes
marked 'CONFIDENTIAL' and kept in the files of the laboratory, and identified
by serial numbers or codes ... and only the nature of the analysis and the results
thereof shall be sent to the Program under the identification number affixed
thereto." Id.

171. The relevant statute states, in pertinent part, that "[t]he identity and in-
formation offered by patients and their sexual contacts shall be of a confidential
nature and may not be revealed by the Program, except when the patient or sexual
contact authorizes it or when dealing with a person convicted of rape, incest or
sodomy .. " P.R. LAws ANN., tit. 24,'§ 575a (1989) (emphasis added).

172. Some legislatures have adopted disclosure provisions. See, e.g., CAL.
HEALTH & SAFETY CODE § 199.59 (West Supp. 1993) (describing circumstances
under which test results that detect presence of HIV antibodies can be disclosed to
third persons); Mo. ANN. STAT. § 191.656 (Vernon Supp. 1993) (same); N.Y. PUB.
HEALTH LAw § 2785 (McKinney Supp. 1993) (same); OHio REv. CODE ANN.
§ 3701.243 (Anderson 1992) (same); OKLA. STAT. ANN. tit. 63, § 1-502.2 (West
Supp. 1993) (same); Wis. STAT. ANN. § 140.025 (West 1989) (same).
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IV. CONCLUSION

While recovery for fear of a future disease is generally allowed by
courts, plaintiffs seeking damages for fear of contracting AIDS present
courts with more difficult issues than claims involving other less stigma-
tizing or possibly nonfatal diseases. Because much remains unknown
about the causes of AIDS, the level of understanding concerning its trans-
mission and detection unfortunately renders suspect at the outset many
AIDSphobia claims.

The particular difficulties raised by AIDSphobia litigation may be re-
solved, however, by a close analysis of the factual context surrounding par-
ticular claims. Careful consideration should also be given to established
caselaw on-emotional distress claims generally, and phobia claims, specifi-
cally. Courts should be careful not to dismiss claims merely because the
fear involves the highly stigmatized disease AIDS, rather than some other
condition. In addition, plaintiffs must bring their AIDSphobia claims
mindful of the particularly difficult evidentiary and public policy issues
confronting the adjudicating courts. Nevertheless, with rapidly-evolving
caselaw available to support courts in decision-making and to aid identifi-
cation of bona fide and compensable claims, AIDSphobia may soon be
recognized as yet another conventional form of emotional distress.

Victoria L. Rees
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