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be extremely pragmatic in its approach to cases considered, and has given
no indication of arbitrary or capricious tendencies. However, it is to be
noted that if the Panel were to arbitrarily or capriciously deny transfer,
the parties concerned would not have access to the advantages of transfer
under section 1407,13 and therefore no recourse would be available. More-
over, under subsection 1407(c), the Panel would not even be required
to conduct a hearing in those cases where transfer was denied because
a hearing is required only when the transfer is ordered.13!

The necessity for appellate review as a needed safeguard, may be
determined from an examination of the Panel’s past performance. The
Panel has denied plaintiffs’ motions to transfer for several reasons. In
the Eisler Patents cases!? involving twenty-four actions in four dis-
tricts, the Panel held that “no useful purpose contemplated by section
1407 would be served by the transfer of any of the pending cases to any
other district.”13% In the “West of the Rockies” Concrete Pipe cases,13*
the Panel refused to transfer one newly filed case to another district in
which three cases were nearly ready for trial, holding that such transfer
would not “promote the just and efficient conduct of these actions.”’35 In
the Western Liquid Asphalt cases,'3® the Panel refused to grant a motion
made by plaintiffs because those parties lacked standing to file a motion
for transfer®” 1In the Scotch Whiskey cases!3® a defendant’s motion
to transfer was denied on the ground that the just and efficient conduct
of the two actions involved could not be furthered by a section 1407
transfer.’®® In these instances, the Panel has demonstrated legitimate
grounds for denial of transfer. The reasons given in each case — no
useful purpose would be served by transfer, transfer would not promote
the just and efficient conduct of the actions and lack of standing to move
for transfer — were based on a fair appraisal of the facts and due con-
sideration of all interests. Therefore there would appear to be no need for
review of these orders denying transfer.

One writer has advanced the position that no appellate review of the
Panel’s tranfer orders is necessary since “such an august membership
should be sufficient to guard against any miscarriage of justice. There
is no reason to assume that any court of appeals would be more qualified

130. See notes 175-182 and accompanying text infra.

131. 28 U.S.C. § 1407 (Supp. 1V, 1969),

132, In re Eisler Patents, 297 F. Supp. 1034 (JPML 1968).

133. Id. The reasons given by the Panel as justification for its denial of transfer
were that of the twenty-four cases involved, fifteen were pending in the Central
District of California, thirteen of which were dismissed by the presiding judge: The
remaining two cases were then being actively litigated. It may be surmised that the
Panel was of the opinion that some or all of the cases pending in the other three
districts would also be dismissed.

1968%34. In re “West of the Rockies” Concrete Pipe, 297 F. Supp. 1125 (JPML

135. Id. at 1126,

136. In re Western Liquid Asphalt, 303 F. Supp. 1053 (JPML 1969).
137. Id. See text accompanying notes 107-10 supra.
138. In re Scotch Whiskey, 299 F. Supp. 543 (JPML 1969).
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than the panel to judge the issues involved.”14® In view of the con-
siderations articulated by the Panel in its first thirty-nine orders,%!
the above argument seems to be convincing. The Panel has brought to
bear on its decisions the collective judgment of its members; thus, it
would seem that more, not less, judicial talent is applied to these rulings
than would normally be the case with a three judge circuit court of
appeals decision.142 However, notwithstanding the Panel’s enlightened
discretion or its judicial expertise, the fact remains that decisions of the
courts of appeals are subject to discretionary review by the United States
Supreme Court, while there is no review whatsoever of a panel order
denying transfer.

g. Exemption of Government Actions

Subsection 1407(g), added at the request of the Department of
Justice,18 excludes from the operation of section 1407 antitrust actions
brought by the United States. The reasons given in support of this
exception are that private plaintiffs would be induced “to file actions
merely to ride along on the Government’s cases;”14* that the delay caused
by the additional filings in the Government’s suit would disadvantage those
injured competitors waiting to predicate their damage actions on the
outcome of the Government cases ;%% and that there is no need for private
actions to be joined with government actions since subsection 5(b) of
the Clayton Act!4® tolls the running of the statute of limitations on their
damage suits while the Government action is pending.1#? However, sub-
section 1407 (g) permits the joining of any suit for damages brought by
the United States under the antitrust laws!8 with a criminal prosecution.
This is not inconsistent since in this instance the Government is suing in
a proprietary capacity, the same as the private parties excluded by this
subsection.’#® It is allowed, obviously, to promote the efficient conduct of

140. Comment, supra note 17, at 565~66.
141, See notes 103-105 supra.
142, 28 U.S.C. § 46(c) (1964) provides that cases before the Court of Appeals:
shall be heard and determined by a court or division of not more than three
judges, unless a hearing before the court in banc is ordered by a majority of the
circuit judges of the circuit.

28 U.S.C. § 292(a) (1964) provides in relevant part that:

The chief judge of a circuit may designate and assign one or more district
judges within the circuit to sit upon the court of appeals or a division thereof
whenever the business of that court so requires,

143. H.R. Rep. No. 1130, supra note 3, at 1902.

144, Id.

145. Id. at 1902-03.

146, 15 U.S.C. § 16(b) (1964).

147, Letter from Deputy Attorney General Ramsey Clark to Hon. Emanuel
Celler, Jan. 7, 1966, cited in, 1967 Hearings, supra note 18, at 84.

148, 15 US.C. § 15(a) (1964) provides that:

Whenever the United States is hereafter injured in its business or property
by reason of anything forbidden in the antitrust laws it may sue therefor in the
United States district court for the district in which the defendant resides or is
found or has an agent, without respect to the amount in controversy, and shall
recover actual damages by it sustained and the cost of suit.

http://digi}zﬁgbn%snﬁ‘a%.Vglﬁgbx;g.%ﬂ&/l\?}pfv&ﬁ%'/ﬁsg%e 3, at 1903.
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actions, as provided in subsection 1407(a). To prohibit such joinder of
government criminal and civil actions would be contrary to the purpose
of the statute.

3. Impact of the Statute

The Panel’s performance has fulfilled the expectations of the drafters
of section 1407. They have transferred actions to suit the convenience of
parties and witnesses while promoting the efficient administration of
justice. They have demonstrated an appreciation for the unique factors
of individual actions before them and have given sound reasons for the
disposition of those actions. Some areas in which statutory amendment
might be considered in order to give legislative approval to policies adopted
by the Panel are: jurisdiction of transferor courts; standing to file motion
for transfer and review of orders denying transfer. While there has been
no indication that these potential amendments are necessary at this time, the
legislative history and the statute are silent on the first two points. This
suggests that those two situations were not considered by Congress prior
to passage of section 1407. Even though the Panel has not abused its
power, nor acted arbitrarily or capriciously, the legislature could now
express its judgment on these points. As for the limited scope of review,
the legislature has clearly expressed its view. There does not appear to
be any present need to challenge the prohibition of review of orders
denying tranfer, but that need could arise in the future.

B. Panel Rules of Procedure

The Rules of Procedure®® adopted by the Panel pursuant to section
1407 (f) implement certain provisions of the statute!®l and prescribe

150. See note 5 supra. The Rules are:

Rule 1. Definitions

As used in these Rules “Panel” means all available but not less than four
members of the Judicial Panel on Multidistrict Litigation appointed by the Chief
%:us(;ice of the United States pursuant to Section 1407, Title 28, United States

ode,

“Clerk” means the person or official appointed by the Panel to act as Clerk
of the Panel and shall include those deputized by the Clerk to perform or assist
in the performance of his duties.

“Chairman” means the Chairman of the Judicial Panel on Multidistrict
Litigation appointed by the Chief Justice of the United States pursuant to Section
1407, or the member of the Panel designated by the Panel to act as Chairman in
the absence or inability of the appointed Chairman.

A “tag-along case” refers to a civil action apparently sharing common ques-
tions of fact with actions previously transferred under Section 1407 and which
was filed or came to the attention of the Panel after the initial hearing in the
litigation.

Rule 2. Place of Keeping Records and Files

The records and files of the Panel shall be kept by the Clerk in the offices
of the Panel. Records and files may be temporarily removed to such places at

151. See rules 1-7, and 9-11, note 150 supra. Rule 3 is analogous to Fep. R.

Published by ﬁ_@%&)v ép‘gwé}‘éllﬁf cﬁé?le‘é‘i‘&fiﬁgé‘}%%ﬁb‘él £ L}ér%igfalﬁggbsgér)%sbgg_z& 31 and 32 re-
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methods of dealing with three situations not covered by the statute.
These items include: (1) designation and disposition of a tag—along
case — “a civil action apparently sharing common questions of fact with
actions previously transferred under section 1407 and which was filed or
came to the attention of the Panel after the initial hearing in the litiga-

150. (Continued)—

such time as the Panel or the Chairman of the Panel shall direct.

Rule 3. Admission to Practice Before Panel

Every member in good standing of the Bar qof any District Court of the
United States is entitled without condition to practice before the Judicial Panel
on Multidistrict Litigation. No such member shall be required to employ or
associate local counsel. There shall be no fee for admission to practice before
the Panel.

Rule 4. Place and Manner of Filing of Papers

All papers filed for consideration by the Panel shall be filed with the Clerk
of the Panel by mailing to the Clerk, Judicial Panel on Multidistrict Litigation,
¢/o Supreme Court Building, Washington, D. C. 20544, or by delivering to the
office of the Panel, Room 610, Export-Import Bank Building 811 Vermont
Avenue, N.W. Washington, D. C. No fee shall be required for the filing of any
ztjxlchkpapers. An original and nine copies of each paper shall be filed with the

erk,

Rule 5. Service of Papers Filed

Papers filed with the Clerk shall be accompanied by proof of service on all
other parties in all the cases involved in the litigation. Service and proof of
service shall be made as provided in the Federal Rules of Civil Procedure.

Rule 6. Motion Practice

All requests for action by the Panel shall be made by written motion as
provided in the Federal Rules of Civil Procedure. Every motion shall be accom-
panied by a brief in support thereof in which the factual and legal contentions of
the movant shall be concisely stated in separate portions of the brief with cita-
tion of applicable authorities. See Rule 28, Federal Rules of Appellate Procedure.
Within fifteen days after service of a motion, the opposing party or parties shall
file and serve a brief in opposition thereto. The movant may, within five days
after service of a brief in opposition, file a brief in reply.

Rule 7. Form of Papers Filed

(a) Averments in any motion seeking action by the Panel shall be made in
numbered paragraphs, each of which shall be limited, as far as practicable, to a
statement of a single factual averment. Responses to averments in motions shall
be made in numbered paragraphs, each of which shall correspond to the number
of the paragraph of the motion to which the responsive paragraph is directed.
Each responsive paragraph shall admit or deny wholly or in part the averment of
the motion, and shall contain the respondent’s version of the subject matter when
the averment or the motion is not wholly admitted.

(b) Each document filed shall be flat and unfolded, shall be plainly written,
typed in double space, printed or prepared by means of a duplicating process,
without erasurers or interlineations which materially deface it, on opaque, un-
glazed, white paper approximately 8-24 x 11 inches in size with numbered lines,
and shall be secured on the left margin. Each shall bear the caption, descriptive
title and number, if any, of the action or proceeding in which it is filed, and on
the final page thereof shall contain the name, address and telephone number of
the attorney in active charge of the case.

Rule 8. Submission of Proof of Facts

So far as practicable and consistent with the purposes of Section 1407 the
offering of oral testimony before the Panel shall be avoided. Accordingly, oral
testimony shall not be received except upon notice motion and order of the Panel
expressly providing for it. Proof may be submitted as provided in the Federal
Rules of Civil Procedure.

Rule 9. Withdrawal of Exhibits

Exhibits submitted to the Panel may be returned to or withdrawn by counsel
or a party on order of the Chairman or the Panel.

Rule 10. Failure to Comply with Rules

Documents which fail to comply with the provisions of these Rules shall be

http://digitgfggnhxomﬁagqﬁ%nMj%/%kSi?g/ﬁwm by the Panel on its own initiative or
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tion ;152 (2) hearing procedures and (3) motions for extensions of time,153
Each of these matters not considered in the legislative history nor mentioned
in the statute will be examined.

1. Tag-olong case and the conditional transfer order

Rule 12 authorizes the Clerk of the Panel to enter a conditional
order transferring any tag-along case.r®® The need for some method of

152. Rule 1, note 150 supra.

153. The statute does not mention the authority of the Clerk of the Panel.
Through the rules, the Panel delegates significant authority to the Clerk. Rule 12
authorizes the Clerk to conditionally transfer tag-along cases, subject to review by
the full Panel if transfer is opposed. Rule 14 authorizes the Clerk to act on all ap-
plications for an extension of time to file pleadings or to perform other acts required
by the rules. E.g., File motions under rule 6; comply with rule 11 Show Cause
Orders; or file notice and briefs in opposition to rule 12 conditional transfer orders.

154. Upon entry, the conditional order is automatically stayed for ten days dur-
ing which time any party may file notice of his opposition to the transfer. When
such notice is filed, the conditional order is stayed pending the further order of the
Panel. A party opposing transfer must file, within ten days of his notice of opposi-
tion, a motion to vacate the conditional order accompanied by a supporting brief
and must also request a hearing if one is desired. A party failing to file his motion
and brief in opposition is deemed to have withdrawn his opposition to transfer. See
rule 12, note 150 supra.

150. (Continued)—

motion of a party.

Rule 11, Show Cause Orders

Civil actions may be transferred on the initiative of the Panel pursuant to 28
U.S.C. § 1407(c) (i). If transfer of the particular multidistrict litigation is being
considered for the first time, an order will be entered by the Panel directing the
parties to show cause why the actions should not be transferred for consolidated
or coordinated pretrial proceedings. At the discretion of the Panel, a hearing
may be set at the time the show cause order is entered. Any party may file a
response to the show cause order and an accompanying brief within fifteen days
of the filing of said order unless otherwise provided for in the order. Within
five days of receipt of a party’s response or brief, any party may file a reply brief
limited to new matters. Responses and replies thereto shall be filed and served in
conformity with Rules 4, 5, 6 and 7 of these Rules.

Rule 12. Conditional Transfer Order

Upon learning of the pendency of a tag-along case the Clerk of the Panel
shall as soon as practical enter a conditional order transferring it to the previously
designated transferee court on the basis of the prior hearing or hearings and for
the reasons expressed in previous opinions and orders in the litigation. The
effective date of this order shall be stayed ten days from the entry thereof to
afford all parties the opportunity to oppose the transfer, unless the stay is further
extended by the Panel.

Any party opposing the transfer shall file a Notice of Opposition with the
Clerk of the Panel within the ten-day period. Upon receipt of a timely filed
Notice of Opposition the Clerk shall enter an order extending the stay of the
conditional transfer order until further order of the Panel. Within ten days of
the filing of its Notice of Opposition, the opposing party shall file and serve on
all parties a motion to vacate the conditional transfer order and a brief in support
thereof and shall notify the Panel if a hearing on the opposition is desired.
Failure so to file and serve shall be deemed withdrawal of the opposition.

Motions to vacate orders of the Panel and responses thereto shall be governed
by Rules 4, 5, 6, 7 and 8 of these Rules.

Rule 13. Hearings

The Panel shall convene whenever and wherever desirable or necessary in

Published by vinidhSA0RRERE PE RS ShRiTman o5 01 APEE ERYES,0fi Sy, el The Chairman
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transferring related cases filed after the Panel initially considered the
litigation concerned is apparent. The Panel members each have full time
judicial duties to perform in their respective courts, and could not hope to
continuously oversee disposition of related litigation. The delegation of
the power to transfer conditionally cases related to litigation considered
earlier by the Panel is an efficient method of keeping pace with related
litigation while preserving all parties’ rights to oppose transfer and to
demand a hearing by the Panel. Sixteen percent of the cases considered by
the Panel in its first six months of operation were tag—along cases**
which would otherwise have had to wait for formal hearing by the
Panel before they could be transferred. This rule well defines the guide-
lines that the Clerk is to follow and the procedure for review of the
Clerk’s decision adequately safeguards the interests of all parties.

155. Robson, supra note 4, at 111-12.

150. (Continued)—

shall determine which matters shall be set for hearing at each session and the
Clerk shall give notice to counsel for all parties involved in the litigation of the
time, place and subject matter of such hearing.

Counsel for those supporting transfer under Section 1407 and counsel for
those opposing such transfer are to meet separately prior to the hearing for the
purpose of organizing their arguments and selecting spokesmen to present all
views without duplication.

Unless otherwise ordered by the Panel, one hour will be allotted for matters
being considered for the first time and thirty minutes shall be allotted for tag-
along cases. The time shall be divided equally among those favoring and those
opposing transfer. Counsel for those parties favoring the transfer will be heard
first except in hearings on tag-along cases in which the objecting party will be
heard first.

The issuance of a show cause or hearing order does not affect or suspend
ordgx_'s and discovery proceedings in the District Courts in which the cases are
pending,

Rule 14. Motions for Extensions of Time

Any motion or application for an extension of time to file a pleading or per-
form an act required by these Rules may be acted upon by the Clerk, whether
addressed to him, to the Panel or to a Judge thereof. Any party aggrieved by
the Clerk’s action on such motion or application may submit its objections to
the Panel for consideration by the Panel.

Rule 15, Remand

(a) The Panel shall consider remand of each transferred action or any
separable claim, cross-claim or third-party claim at or before the conclusion of
coordinated or consolidated pretrial proceedings on

(i) motion of any party filed with the Clerk of the Panel in conformance
with Rules 5, 6, 7 and 8 of these Rules, or

(ii) suggestion of the transferor or transferee Judge, or

(iii) its own initiative.

(b) Actions will be remanded to the district from which they were trans-
ferred unless an order has been signed by the designated transferee Judge trans-
ferring an action to another district under 28 U.S.C. § 1404(a) or 28 U.S.C.
§ 1406(a). Such actions will be remanded by the Panel to the district designated
in the Section 1404(a) or Section 1406(a) order.

(c) Actions terminated in the transferee court by settlement, dismissal or
summary judgment shall not be remanded by the Panel. The original file and a
copy of the termination order should be returned to the Clerk of the original
transferor court,

http://digitalcommons.law.villanova.edu/vlr/vol15/iss4/8
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The conditional transfer order has been opposed in six cases.”®® In
five of these cases, the party opposing the transfer waived hearing.?®” In
all six cases the Panel supported the action of the Clerk by denying the
parties’ motion to vacate the conditional transfer order.’ In one of the
Grain Shipment cases, ™ a defendant in an action brought in the District
of Kansas, the transferee district for this litigation, filed a motion with
the Panel “to add his action to those already included in Docket No. 22
[actions previously transferred to the District of Kansas by the Panel].”180
The Panel denied the motion stating:

Had this action been commenced outside of the District of Kansas,
we would have undoubtedly used a conditional transfer order [foot-
note omitted] to transfer it to the District of Kansas, We have
not used conditional transfer orders to assign other cases commenced
in transferee courts to the judge assigned by the Panel to conduct
coordinated or consolidated pretrial proceedings [citing at n. 3: More
than forty tag-along cases originally filed in transferee courts have been
assigned to the Panel-designated judge by the transferee court itself.]
and we are disinclined to do so here. We think it unseemly for this
Panel to interfere with the internal affairs of any district court with
respect to assignment of actions filed in it before a motion to transfer
has been submitted to the district court in which the affected actions
are pending. We have no doubt that the transferee court, on proper
application of a party or sua sponte, will take whatever steps are
necessary to insure that this action is included in coordinated or
consolidated pretrial proceedings being conducted by Judge Templar.16t

The denial of defendant’s motion was made without prejudice to the right
of any party to request the transferee court to assign the action to Judge
Templar for inclusion in coordinated pretrial proceedings.1%2

156. Since tag-along cases are transferred by the Clerk of the Panel through
the conditional transfer order, the full Panel does not consider the merits of the
transfer unless a party files notice of opposition. Only orders of the Panel are re-
ported in Federal Supplement. Conditional transfer orders entered by the Clerk are
not reported. The six cases in which a party opposed transfer are: In re Grain Ship-
ments, United States v. Missouri-Kan.-Tex. R.R., 304 F. Supp. 457 (JPML 1969) ;
In re Antibiotic Drugs, England v. Charles Pfizer & Co., 303 F. Supp. 1056 (JPML
1969) ; In re Gypsum Wallboard, 303 F. Supp. 510 (JPML 1969); In re Plumb-
ing Fixtures, 302 F. Supp. 795 (JPML 1969) ; In re Gypsum Wallboard, 302 F. Supp.
794 (JPML 1969) ; In re Antibiotic Drugs, 301 F. Supp. 1158 (JPML 1969).

157. Sece note 156 supra. The only case in which a hearing was held was In re
Antibiotic Drugs, England v. Charles Pfizer & Co., 303 F. Supp. 1056 (JPML 1969).

138. The procedure used by the Panel in disposing of each of these cases con-
sisted of three steps: (1) the motion to vacate the conditional transfer order was
denied; (2) the mandatory stay provided by rule 12 was lifted and (3) the Clerk
of the Panel was directed to transmit the order to the transferee court for filing and
distribution. See cases listed in note 156 supra.

159. In re Grain Shipments; United States v. Union Pacific R.R., 305 F. Supp.
3 (JPML 1969).

160. Id. at 4.

161. Id., citing at nd: “See Manual for Complex and Multidistrict Litigation,
§ 5.1, Clark Boardman Edition, pp. 81-83; 1 (pt. 2) Moore’s Federal Practice, pp.
87-89; for discussion of assignment of related cases pending in a single district.”

162. Id. As of the date of this writing, the defendants had not requested the
District of Kansas to assign the action to Judge Templar for inclusion in the co-

Published by Fifated prgizial Repseedings, Letter regsived,fromton, George Templar, Judge of
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2. Hearing Procedures

Rule 8 expresses the Panel’s preference for receiving testimony only at
formal hearings and in accordance with the Federal Rules of Civil Pro-
cedure.’®® Rule 13 defines the procedure for conducting hearings. This
rule also requires opposing counsel for all parties to meet separately
prior to the hearing to organize their argument and select a spokesman
to represent their position.'®¢ Total argument time for litigation not pre-
viously considered is limited to one hour. Consequently, all parties on
each side of the issue must present their contentions in an equally divided
portion of that hour.1®® This time limitation could be burdensome in
litigation involving numerous parties on each side with dissimilar interests,
unless mitigated by the Panel.

The last sentence of rule 13 states that “the issuance of a show cause
or hearing order does not affect or suspend orders and discovery pro-
ceedings in the District Courts in which the cases are pending.” This
clause clearly indicates that only the Panel's order transferring cases
will remove a case from a district court’s jurisdiction and until such an
order is issued, the district court has full control over the proceedings in
that case. However, once transfer is ordered, the transferor court no
longer has jurisdiction to make any determinations in the action.®¢ In
some instances involving tag—along cases, the parties have waived a hearing
and permitted the decision to rest on briefs submitted.’®” In another case,

the United States District Court, District of Kansas, dated Mar. 19, 1970, on file at
Villanova Law Review Office.

163. Section 1407 (c) requires a hearing only when transfer is contemplated The
Panel held a hearing in the case of In re Eisler Patents, 297 F. Supp. 1034 (JPML
1968), but, since transfer was denied, there was no statutory requirement that a hear-
ing be held. The Panel has stlpulated in its order to show cause (rule 11) that no
further hearings would be held unless requested by a party. In re Air Crash Disaster
at Greater Cincinnati Airport, 298 F. Supp. 355, 356 (JPML 1969).

164. Id. This provision of rule 13 is analogous to Fep. R, Arr. P. 33 which per-
mits the court to direct counsel for both sides to meet with the court prior to hearing
argument to consider simplification of the issues and other matters which may aid
in the disposition of the proceeding. The need for such organization of argument
is shown in the Western Liquid Asphalt cases, where the Panel denied “several con-
ditional, alternative and somewhat ambiguous motions . . . because of their am-
biguity and complete lack of factual or legal support.”” 303 F. Supp. 1053, 1054
(JPML 1969).

.. 165. Argument time in_tag-along cases is limited to thirty minutes, also to be
divided equally between parties favoring and those opposing transfer. These provisions
of rule 13 limiting argument time are analogous to FeEp. R. Arp. P. 34(b).

166. See In re Plumbing Fixture Cases, 298 F. Supp. 484, 493 (JPML 1968),
considered at pp. 929-30 supra; where the Panel ordered nine actions transferred from
the Southern District of New York to the Eastern District of Pennsylvania, and
refused to separate the class action issue from the other issues transferred. In sup-
port of its holding that the transferee court has exclusive jurisdiction over the trans-
ferred action, the opinion cited the following authorities: Phebus v. Search, 264 F.
407 (8th Cir, 1920); 21 C.J.S. Courrs § 517a (1940) ; 20 Am. Jur. 2d Courrs § 149
(1965) ; 56 AM. JUR VENUE § 78 (1947). 298 F. Supp at 496.

167. Rule 12 requires a_party opposing the conditional transfer order to file a
brief in support of his opposition. Cases in which a hearing was waived are: In re
Grain Shipments, 304 F. Supp. 457 (JPML 1969); In re Gypsum Wallboard, 302
{*‘9695)111)1) 794 (JPML 1969); In re Plumbing letures 302 F. Supp. 795 (JPML

http://digitalcommons.law.villanova.edu/vlr/vol15/iss4/8
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initiated by plaintiffs’ motion to transfer, all counsel involved stipulated
to a waiver of the hearing previously ordered, and agreed that a section
1407 transfer to the Northern District of California was appropriate 1%

Rule 15 explains who may move for remand of an action, or any
separable part of an action, pursuant to subsection 1407(a).!%® This rule
also delineates the authority of a transferee judge under subsection 1407 (b)
to include the power to transfer for trial cases before the transferee court
for pretrial proceedings. This power to transfer for trial may be exercised
under the change of venue statute!” or under the cure or waiver. of
defects statute.)’* While district court judges have this power, the statute
does not explicitly state that transferee judges do also. The Panel’s rule
clarifies this question.1??

3. Motions for Extensions of Time

Rule 14 authorizes the Clerk of the Panel to act on all applications
for an extension of time to file a pleading or perform a required act. This
broad delegation of authority to the Clerk is necessary because all judges
of the Panel have full time duties in their respective courts, each in
different circuits!™® located at a considerable distance from the Panel’s
offices in Washington, D.C. The Clerk’s action under this rule, as well
as under Rule 12, is reviewable by the Panel upon application by the
aggrieved party.)?™ The Panel’s delegation of limited authority to the
Clerk of the Panel meets an obvious need to permit continuous supervision
of multidistrict litigation, which none of the Panel members are in a
position to provide. The Rules allow review of the Clerk’s action by the
full Panel where requested, and this seems adequate to protect all interests
involved. The Panel’s endorsement of a transferee judge’s authority to
consolidate for trial actions transferred to his court for pretrial proceed-
ings only is a beneficial extension of the statute, consistent with the purpose
of section 1407. It may also be the seed for an amendment or an addition
to the Judicial Code permitting the Panel to transfer multidistrict litiga-
tion for consolidated trial purposes, in addition to the existing power to
transfer for consolidated pretrial purposes.

168. In re Water Meters, 304 F. Supp. 873 (JPML 1969). Notwithstanding
the stipulations of the litigants, the Panel held a hearing in this case, at which they
also considered the transfer of four cases not included in the original motion. Trans-
fer of all actions in the litigation was ordered. Had the Panel not considered the
four additional cases, no hearing would have been required.

169. Rule 15(a) provides that the Panel may consider remand when requested
by one of the parties, by the transferor or transferee judge, or on its own initiative.

170. 28 U.S.C. § 1404(a) (1964).

171. 28 U.S.C. § 1406(a) (1964).

172. The Panel held that “[s]ections 1404 (a), 1406(a) and 1407 are not mutually
exclusive and, when appropriate, should be used in concert to effect the most ex-
peditious disposition of multidistrict litigation.” In re Koratron, 302 F. Supp. 239, 242
(JPML 1969). .

173. This geographical representation is required by Section 1407(d) which
provides that no two judges of the Panel shall be from the same circuit.

74. Requests for extensions in the courts of appeals are disposed of by a judge

1
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IV. ADVANTAGES AND DISADVANTAGES OF SeEcTION 1407
A. From the Plaintiff's Viewpoint

Coordinated discovery proceedings in extensive litigation such as the
electrical equipment cases permits more comprehensive discovery directed
by larger plaintiff’s prestigious, high powered counsel being made avail-
able to all parties participating in the transferee district, at a more eco-
nomical cost to each party.?” Under subsection 1407 (b), court supervised
discovery'"® conducted before a deposition judge according to a timetable
ordered by the transferee court, serves to frame issues for trial sooner,
allows a more rapid and orderly progression to trial, and prevents delays
in the discovery schedule by having a judge present to immediately rule on
objections raised. In the larger litigation lead counsel may divide areas of
responsibility. For example in litigation such as the electrical equipment
cases involving separate product lines, when discovery in one product line
is complete, counsel in charge may prepare for trial in that product line
for all plaintiffs, while associate lead counsel commences discovery in
another product line. This results in a reduction of the interval necessary
between completion of discovery and trial!® The net effect of these
advantages to a plaintiff is that defendants in complex or protracted liti-
gation no longer can expect to “achieve settlement at lower levels . . .
[by stretching] out the proceedings in treble damage cases until plaintiffs

175. Cf. O'Donnell, supra note 22, at 139 where the author stated:

The benefits from a national disposition program accrue across the board
to all plaintiffs. First, costs are lessened and, in fact, there may be virtually no
cost to a particular individual plaintiff. Like it or not, from the defendants’
standpoint the potential cost to be incurred by plaintiffs in prosecuting a triple
damage case is a factor which may lead to a favorable, reasonable and satis-
factory settlement under ordinary circumstances. Second, and more important,
each plaintiff is handed a ready-made case to the extent that expert lead counsel
can establish it and, in any event, a far better case than most plaintiffs’ counsel
could ever establish without the coordinated program,

Earlier, the author stated that:

[T1he amount and usefulness of information which may be obtained from a wit-

ness under examination can be dependent upon counsel’s ability was underscored

. in an opinion denying a motion for release of a grand jury transcript:
where disclosure was not made it was more due to the types of questions asked
than to any refusal to answer or failure of memory.” Atlantic City Electric
Company v. General Electric Company, 71,382 (S.D.N.Y., February 15, 1965) ;
{\gtélgr)xtxc City Electric Co. v. General Electric Co., 244 F. Supp 707, (S D.N.Y.

Id. at 139 n.22,

See also 1967 Hearings, supra note 18, at 290; MANUAL, supra note 8, at 32 (use
of document depositories), 34-56 (proof of facts in complex cases — computer samples,
polls, and survey ev1dence)

176. See text accompanying note 41 supra, and MANUAL, supra note 8, at 19
where it states:

A crucial step in the first phase of judicial management of complex cases is
the prompt entry of an order staying all pretrial proceedings until an initial
schedule of discovery is approved. Caveat: Except in rare cases for good cause
appearing, there should, however, be no stay of discovery which is not accom-
panied by a positive plan for the expeditious accomplishment of discovery or
disposition of the litigation without discovery. (Footnotes omitted).

See also Bane, supra note 22, at 124.

177. O’Donnell, supra note 22, at 141.

http://digitalcommons.law.villanova.edu/vlr/vol15/iss4/8
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become tired or discouraged.”’”® One questionable advantage experienced
by plaintiffs in the electrical equipment cases, and presumably available
in other treble damage cases, is the subtle prejudice against defendants
convicted earlier of a criminal antitrust violation. The unfavorable
publicity and the unavoidable presumption of guilt!” tend to permit
plaintiffs, to the defendants’ detriment, to associate their interests with
the “general welfare clause of the United States Constitution’18® and to
focus attention on the national character of the issues.!8

One disadvantage to plaintiffs is that in the coordinated pretrial pro-
ceedings the interests of smaller parties may be subordinated to the legiti-
mately greater interests of larger parties on the same side.!82 This may
be so because of practical necessity, or because of pressure from the
court.!88 However, in such instances, parties who have been denied the
opportunity to explore fully their particular interests in the consolidated
pretrial proceedings do have an alternative remedy. That is, they may
conduct local discovery when the case is remanded to the transferor
district for trial® Such local discovery would, of course, be conducted
by the individual litigant’s counsel, who would no longer be under the
&gis of lead counsel. If local discovery in the transferor district prior to
trial is necessary, it may be questioned what benefit this particular party
has gained by participating in the coordinated proceedings. Another dis-
advantage to transfer under section 1407 is that a smaller party with a
relatively minor interest in the outcome of litigation may be forced to

178. Bane, supra note 22, at 129. Cf. In re Antibiotic Drugs, 301 F. Supp. 1158
(JPML 1969), where defendants’ tentative settlement offer of $120,000,000 in satis-
faction of all claims brought in 101 actions was refused by some plaintiffs.

179. See note 24 supra, discussing the use of such a conviction as prima facie
evidence of guilt in a civil action.

180. O’Donnell, supra note 22, at 136.

181. Id. at 140 n.27 where the author states:

In the first national deposition taken in the electrical cases plaintiffs’ lead
counsel moved for production of a memorandum prepared after the witness had
testified before the grand jury. Plaintiffs’ lead counsel stated in support of the
motion: “And certainly there is no public policy that protects [the memorandum]
and even if there were, in the case or cases of national magnitude and public
importance of this kind here, I think everybody is now trying to move discovery
along; itisidle ... to ... ask this witness a lot of questions when he has got a
document which we ought to see ., . .’ (National deposition of A.C. Allen,
October 1, 1962, pages N-71-72).

The memorandum was produced.

182, 1967 Hearings, supra note 18, at 96, where it is stated:

Moreover, while the cases are being “coordinated”, many of the proceedings
will be within the control of counsel for a small number of the litigants. As the
number of cases and parties subject to mass handling increases, the attention and
respect given the positions of the smaller parties or lesser interests in the litiga-
tion inevitably diminishes. Such mass proceedings may well raise substantial
constitutional questions affecting, as they do, each litigant’s right to have his case
handled by his own counsel and his right to due process.

See also Seeley, Procedures for Coordinated Multi-District Litigation: A Nineteenth
Century Mind Views with Alarm, 14 ANtiTrRUST BULL. 91, 92 (1969).

183. The Panel exerts pressure on the parties by requiring them to meet prior
to a hearing, for the purposes of organizing their argument and selecting a spokes-
man to present the views of all parties on one side in the one-half hour argument
ime allowed. See rule 13

t1 A
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travel a great distance at considerable expense to litigate, unless he is
willing to concede the issue.28 Such a situation arose in the Grain Ship-
ment cases'® where one case was transferred from the Southern District
of Texas to the District of Kansas and the amount in controversy was
$365.30.187 In that instance a defendant was disadvantaged but the
principle is equally applicable to a plaintiff.

Smaller parties may not be the only ones to resist transfer. In the
Children’s Books cases,'®8 each group of litigants wanted the Panel to
designate a different transferee district, namely the one most convenient
to the members of each group. The Panel characterized such a position
as a “worm’s eye view of Section 1407.”18% The Panel declined to select
either an east coast district or a west coast district, but opted for the
Northern District of Illinois, which happened to be the “center of gravity”19°
of the litigation. One critic of section 1407,1%? commenting on his experi-
ences as defense counsel in the electrical equipment cases, complained of
the following consequence, which works to plaintiffs’ advantage:

These, and many other cases, were shipped about the country to suit
the convenience of the judges, and a major factor which seemed to
determine their destination was the willingness of a district judge to
accept them. All efforts to obtain appellate relief failed and, in the
Philadelphia cases, the Court of Appeals and the Supreme Court
refused even to hear argument.

As the practice of transferring cases expanded it gave every
appearance of being employed entirely without regard to the conveni-
ence of parties and witnesses and either for the relief of judges who
didn’t want to take the time and trouble to try some difficult cases, or,
more importantly, for the purpose of clubbing into settling their cases
parties who did not show what the judges thought was sufficient en-
thusiasm for disposing of their cases in that manner. A great mass of
cases were transferred to and consolidated in Chicago for trial and
trials were threatened involving many parties and many more individ-
ual transactions. Since it became apparent to the defendants that a trial
involving such a conglomerate mass of separate transactions would
be completely unmanageable and beyond the power of any jury to
resolve, no alternative was left but to settle great groups of cases in

185. Cf. Seeley, supra note 182, at 94, where the author says:

It is not alone . . . the cost of consolidated multi-district litigation which is
unfair to small defendants The cost of participating in frequent conferences of
counsel, of producing documents in large multiples, of traveling to distant places
to attend hearings or depositions, or to inspect records, is indeed considerable.
What is more discouraging, however, is the feeling which must come to them
that they have no voice in what is going on and that the counsel through whom
they had hoped to be represented effectively are nearly as helpless as they
themselves to stem the onrushing tide of superefficiency.

186. In re Grain Shipments, 304 F. Supp. 457 (JPML 1969).

187. Id. at 458. See note 206 infra, for an explanation of why the Panel ordered
this action transferred.

188. In re Library Editions of Children’s Books, 297 F. Supp. 385 (JPML 1968).

189. Id. at 386.

190 Id. at 387.
1. Letter from Phillip Price Esq to Senator Hugh Scott (Oct. 20, 1966)
8keVok, s
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bundles. In this manner some litigants were deprived of any oppor-
tunity of presenting such defenses as they had to individual claims
or portions of claims,192

And in regard to the effectiveness of the hearing required by subsection
1407 (c), that same critic said:

[B]y the time the Co-Ordinating Committee decided to employ the
device of intercircuit transfer . . . at least the preliminary decisions
to make such transfers were arrived at by the judges in private
conversations with each other prior to receiving the factual and legal
arguments of counsel, at least counsel for the defendants. Such “hear-
ings” as were held on sua sponte orders to show cause why the
transfers should not be made had no effect upon the outcome since
fordall practical purposes the decisions to transfer had already been
made

Whatever advantage was available to a party in having the same
judge preside over both pretrial proceedings and the trial is lost where
the case is remanded for trial to the transferor district under subsec-
tion 1407(c). Even though the Manual recommends the assignment of
all matters, pretrial as well as trial, to a single judge,® this may not
be possible where there are a large number of actions. For example, in
the electrical equipment cases, 1,933 actions were handled by 34 judges
over a period of five years195

B. From the Defendant’s Viewpoint

Defendants ostensibly receive some benefits from multidistrict litiga-
tion procedures. The establishment of national document depositories should
make document production less expensive, less time consuming, and less
disruptive.1® The existence of such depositories enables the court and
the parties to keep track of what has been produced, thus simplifying the
process for obtaining rulings on requests for discovery or protective
orders.® The use of national depositions, as utilized in the electrical
equipment cases, obviously benefits defendants in that individuals in-
volved may be deposed once, rather than thirty-four times in thirty—four
different locations, as might otherwise be the case.® The presence of a
judge at pretrial proceedings enables the defendant to obtain immediate
rulings on objections, request for production of documents or preclusion
orders.1%®

192. Id. at 97.

193. Id.

194. MANUAL, supra note 8, at 12.

195. See notes 23, 26 and accompanying text supra.

196. See MANUAL supra note 8, at 32. See also Bane, supra note 22, at 125-26.
197. MaNvUAL, supra note 8, at 32.

198. See, e.g., O'Donnell, supra note 22, at 137.
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These same advantages however, may also have a detrimental impact
on defendants. The information obtained from national document de-
positories and from national depositions is also available to all plaintiffs.200
Traditional defense tactics are no longer available.2! The particular
interests of smaller defendants may be subordinated to the interests of
larger defendants,2°2 and smaller parties with a minor stake in the outcome
may be forced to concede the issue or litigate at great expense.203

C. From the Court’s Viewpoint

The judiciary benefits greatly from the transfer provided by section
1407. Court dockets in many districts may be congested as a result of an
incident giving rise to multidistrict litigation. By resorting to section 1407,
these cases may be consolidated in one district, and assigned to a single
judge. Thus, even though one judge must devote more of his time to
the particular litigation, other judges are released to consider other litiga-
tion. It cannot be disputed that this is a more efficient use of judges’
time. The presence of a judge at the pretrial proceedings prevents delay,
contributing to the more efficient administration of justice.2** The sug-
gestion has been made that the Panel would be free under section 1407
to transfer litigation to any district it desires.2® While it might seem
attractive to permit the judiciary to select the forum in which litigants
must try their cause, the Panel has properly refrained from transferring
cases to particular districts for reasons of judicial convenience alone. Even
in the case where actions were transferred to the “center of gravity” of
the litigation involved, the Panel had legitimate reasons for its order.208
Furthermore, the Panel is not forced to transfer actions to districts with
less crowded dockets in order to efficiently utilize the time of those judges
available. Once transfer is determined to be appropriate,?” the Panel

200. See text accompanying note 175 supra.

201. See note 178 and accompanying text supra.

202. See notes 182-83 and accompanying text supra.

203. See notes 185-87 and accompanying text supra. . .

204. But see Seely, supro note 182, at 92 where the author opines:

The chief virtue claimed for consolidated multi-district procedures is their
efficiency in disposing of a great volume of litigation with a minimum of time and
effort. Efficiency, however, is not necessarily the highest goal of the law. There
will come a day, perhaps sooner than we imagine, when someone will devise a
computer capable of deciding cases in seconds and motions in milli-seconds. One
can hardly look forward to that day with any satisfaction, however, except from
the premise that the main purpose of the courts is to get rid of litigation by the
fastest means possible.

205. Bane, supra note 22, at 130.

206. In re Library Editions of Children’s Books, 297 F. Supp. 385, 387 (JPML

1968) where the court said:

A number of reasons support [transfer to the Northern District of Illinois]. . . .
The United States filed its seminal antitrust actions in that district and of course,
the grand jury documents relating to the actions are in Chicago. Many of the
plaintiffs in the instant cases sought to intervene in the Government’s cases; many
applied to the district court for release of documents subpoenaed in connection
with the grand jury's investigation before the Government filed suit.

207. See notes 60-65 and accompanying text supra for considerations taken into

http:/A¢ggtoyihe Banglibebore ardering 1 transfer.
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may request the assignment of a judge from any circuit to conduct pretrial
proceedings in the transferee district.2® This offers the same efficient
use of the judge-hour without forcing the litigants to travel to a forum
selected as the most convenient for the judiciary.

Some objectionable effects of section 1407 on the judiciary are
noticeable. In pretrial proceedings of private antitrust actions, judges
must resist the prejudicial impact of a defendant’s prior criminal anti-
trust conviction. They must also resist the subtle identification of plain-
tiffs’ interests with the public interest.2®® While pressure exists on an
individual judge to rule on the class action issue?1® this would also be
true without section 1407. Finally, there is the consideration that litigants
who otherwise might not have the inclination nor resources to file suit?'!
would file, as they are entitled to by law,?% with the expectation of
realizing the advantages of a section 1407 transfer of multidistrict litiga-
tion considered earlier.

V. CoNcCLUSION

The Panel has demonstrated consistent, pragmatic judgment in decid-
ing whether related litigation should be transferred under section 1407.
Its orders and opinions have considered both sides to questions presented,
and it has made reasonable, well justified determinations, consistent with
the intent of the drafters and the legislature. The Panel’s Rules of
Procedure make necessary adjustments to normal judicial procedure to
accommodate the unique conditions created by section 1407.

It has been shown that transfer under section 1407 generally works
for the benefit of the judiciary and plaintiffs. The apparent benefits to
defendants may, in some instances, be offset by the loss of some tradi-
tional advantages defendants have known. The Panel’s action is compatible
with the statute, its Rules of Procedure and the Manual. Counsel familiar

with each of these should be able to predict accurately the disposition of
actions before the Panel.

F. J. Nyhan

208. 28 U.S.C. § 1407(b) (Supp. IV, 1969), and see note 72 supra.
209. See notes 180-81 and accompanying text supra.

210. See MANUAL, supra note 8, at 29.

211. Cf., H.R. Rer. No. 1130, supra note 3, at 1902.

212. 15 U.S.C. §§8 1, 2, 4 (1964).
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