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CHARACTER AND CREDIBILITY: A PROPOSAL TO REALIGN
FEDERAL RULES OF EVIDENCE 608 AND 609

ROBERT D. OKUN*

I. INTRODUCTION

One of the bedrock principles of Anglo-American jurisprudence is
that we try cases rather than people.I In accord with this principle, a
jury must consider only the facts of a particular case, not a defendant's
general character or prior bad acts, in reaching a proper verdict.2 This
principle has been codified in the Federal Rules of Evidence, which pro-

hibit the admissibility of prior crimes or bad acts to prove the general
character of a person or to establish the propensity of a person to com-
mit crimes or bad acts. 3

It also is axiomatic, however, that the primary purpose of a trial is to
discover the truth. 4 This axiom likewise finds expression in the Federal

* Former Assistant United States Attorney, United States Attorney's Office
for the District of Columbia. B.A. 1981, University of Pennsylvania; J.D. 1984,
Harvard Law School. The views expressed in this Article are solely those of the
author and do not represent the opinion of the United States Attorney's Office
for the District of Columbia.

1. See, e.g., People v. Allen, 420 N.W.2d 499, 504 (Mich. 1988) ("[I]n our
system of jurisprudence, we try cases, rather than persons, and thus a jury may
look only to the evidence of the events in question, not to defendants' prior acts
in reaching its verdict.") (citing United States v. Mitchell, 2 U.S. (2 Dall.) 348,
357 (1795)).

2. See id. The rationale for this principle is twofold. As one commentator
has noted:

On a theoretical level, we base our criminal justice on the precept that a
person will be convicted only for what he does, not who he is or what
he has done prior to the events in question. On a practical level, we
will not run the risk of convicting the innocent that a propensity theo-
rem entails.

H. Richard Uviller, Evidence of Character to Prove Conduct: Illusion, Illogic, and Injus-
tice in the Courtroom, 130 U. PA. L. REV. 845, 868 (1982).

3. The prohibition against this type of propensity evidence is found in Rule
404(b) of the Federal Rules of Evidence. The Rule states:

Evidence of other crimes, wrongs, or acts is not admissible to prove the
character of a person in order to show action in conformity therewith.
It may, however, be admissible for other purposes, such as proof of
motive, opportunity, intent, preparation, plan, knowledge, identity, or
absence of mistake or accident, provided that upon request by the ac-
cused, the prosecution in a criminal case shall provide reasonable no-
tice in advance of trial, or during trial if the court excuses pretrial
notice on good cause shown, of the general nature of any such evidence
it intends to introduce at trial.

FED. R. EvID. 404(b).
4. See, e.g., Funk v. United States, 290 U.S. 371, 381 (1933) (stating that

-[t]he fundamental base on which all rules of evidence rest-if they are to rest

(533)
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Rules of Evidence, which provide that the rules should be interpreted
"to the end that the truth may be ascertained and proceedings justly
determined."' 5 Consistent with this provision, the Federal Rules of Evi-
dence mandate that all relevant evidence be admissible, except as other-
wise proscribed by the rules, the Constitution or congressional
enactments .6

Thus, the Federal Rules of Evidence reflect two important jurispru-
dential principles that do not always live in peaceful coexistence. On the
one hand, the rules are designed to maximize the amount of relevant
information we provide to our triers of fact, on the ground that juries
(and judges) should consider all relevant information when determining
what actually occurred in any given case. On the other hand, through
provisions such as the prohibition against propensity evidence, the rules
also are designed to limit the amount of information we provide to our
triers of fact, because certain information, though logically relevant, is
likely to be given too much weight, particularly when the triers of fact
are jurors rather than judges. 7

The uneasy coexistence of these competing principles can be seen
in the interplay between the prohibition against using prior bad acts to
prove propensity and the provisions of Federal Rules of Evidence 608
and 609(a), which allow the use of certain prior bad acts and criminal
convictions to impeach the credibility of a defendant testifying on his or
her own behalf,8 As presently constituted, Rule 609(a)(2) permits a de-
fendant in a criminal case to be impeached with proof of any conviction
that involves dishonesty or false statement, regardless of the punish-

on reason-is their adaptation to the successful development of truth"); IA
JOHN H. WIGMORE, EVIDENCE IN TRIALS AT COMMON LAw § 37.1 (Tillers rev. ed.
1983) (stating that "[m]ost theorizers share the assumption that accurate
factfinding should be the central purpose of the law of evidence").

5. FED. R. EvID. 102. The full text of Rule 102 states: "These rules shall be
construed to secure fairness in administration, elimination of unjustifiable ex-
pense and delay, and promotion of growth and development of the law of evi-
dence to the end that the truth may be ascertained and proceedings justly
determined." Id.

6. FED. R. EvID. 402. Rule 402 states that "[aill relevant evidence is admis-
sible, except as otherwise provided by the Constitution of the United States, by
Act of Congress, by these rules, or by other rules prescribed by the Supreme
Court pursuant to statutory authority. Evidence which is not relevant is not ad-
missible." Id.

7. Other provisions of the Federal Rules of Evidence also limit the informa-
tion that can be considered by the trier of fact, in part because of this same fear
that such information will be given too much weight. See, e.g., FED. R. EvID. 407-
412 (prohibiting, with limited exceptions, admissibility of subsequent remedial
measures, compromises and offers to compromise, payment of medical ex-
penses, pleas, liability insurance, and rape victims' past behavior).

8. Rules 608 and 609 apply to all witnesses, not just defendants in criminal
cases. The focus of this Article, however, will be on the relationship of these two
rules to the criminal defendant who wishes to testify on his or her own behalf.
For the text of Rules 608 and 609(a), see infra notes 9-10.

[Vol. 37: p. 533
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ment; Rule 609(a)(1) allows impeachment with any felony conviction if
the probative value of the conviction outweighs the prejudice to the de-
fendant. 9 Rule 608(b), meanwhile, allows a defendant to be impeached
with specific instances of conduct that have not resulted in convictions,
but only if these specific instances are probative of the defendant's char-
acter for truthfulness.1 0 Thus, Rules 608 and 609 are designed to pro-
vide the trier of fact with evidence about the defendant's credibility if he
or she testifies, and to exclude evidence that is too indirectly related to
the defendant's credibility or too likely to cause impermissible propen-
sity inferences.

Many commentators, however, have criticized the balance struck by
the Rules to accommodate these competing interests and have argued

9. FED. R. EvID. 609(a). Rule 609(a) provides:
For the purpose of attacking the credibility of a witness,
(1) evidence that a witness other than the accused has been convicted
of a crime shall be admitted, subject to Rule 403, if the crime was pun-
ishable by death or imprisonment in excess of one year under the law
under which the witness was convicted, and evidence that an accused
has been convicted of such a crime shall be admitted if the court deter-
mines that the probative value of admitting this evidence outweighs its
prejudicial effect to the accused; and
(2) evidence that any witness has been convicted of a crime shall be
admitted if it involved dishonesty or false statement, regardless of the
punishment.

Id. Rule 609 was amended in 1990. The amendment made two changes to the
Rule. See FED. R. EVID. 609 advisory committee's note (stating that first change
removed limitation that conviction may only be elicited on cross-examination;
second change resolved ambiguity concerning impeachment of witnesses other
than criminal defendant). For further discussion of Rule 609, see infra notes 39-
46 and accompanying text.

10. FED. R. EVID. 608(b). Rule 608 provides:
(a) Opinion and reputation evidence of character. The credibility

of a witness may be attacked or supported by evidence in the form of
opinion or reputation, but subject to these limitations: (1) the evidence
may refer only to character for truthfulness or untruthfulness, and
(2) evidence of truthful character is admissible only after the character
of the witness for truthfulness has been attacked by opinion or reputa-
tion evidence or otherwise.

(b) Specific instances of conduct. Specific instances of the conduct
of a witness, for the purpose of attacking or supporting the witness'
credibility, other than conviction of crime as provided in rule 609, may
not be proved by extrinsic evidence. They may, however, in the discre-
tion of the court, if probative of truthfulness or untruthfulness, be in-
quired into on cross-examination of the witness (1) concerning the
witness' character for truthfulness or untruthfulness, or (2) concerning
the character for truthfulness or untruthfulness of another witness as to
which character the witness being cross-examined has testified.

The giving of testimony, whether by an accused or by any other
witness, does not operate as a waiver of the accused's or the witness'
privilege against self-incrimination when examined with respect to mat-
ters which relate only to credibility.

Id. For further discussion of Rule 608, see infra notes 52-57 and accompanying
text.
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for greater restrictions on the use of criminal convictions to impeach a
defendant's credibility.' These arguments have been supported by an
extensive body of scientific research demonstrating that convictions and
bad acts are poor indicators of a person's veracity on the witness
stand,' 2 that the admissibility of convictions and prior bad acts can sub-
stantially prejudice a criminal defendant,13 and that limiting instructions
do not cure the prejudice against a defendant who is impeached with
prior instances of misconduct.14

On the other hand, there are countervailing reasons to continue the
practice of impeachment with prior convictions and bad acts in certain
situations. First, a blanket prohibition against impeachment with prior
crimes or bad acts would seriously skew the truth-finding process in
cases where a defendant presents evidence to show that he or she is a
truthful or law-abiding person. 15 Second, the practice of impeachment
with prior crimes and bad acts is consistent with what has been variously
described as "common sense," "intuition," and "social consensus." 16

11. See, e.g., James E. Beaver & Steven L. Marques, A Proposal to Modify the
Rule on Criminal Conviction Impeachment, 58 TEMP. L.Q. 585 (1985) (arguing for
revision of Rule 609 that would exclude virtually all evidence of criminal defend-
ants' prior convictions); Gene R. Nichol, Jr., Prior Crime Impeachment of Criminal
Defendants: A Constitutional Analysis of Rule 609, 82 W. VA. L. REV. 391 (1980)
(examining potential prejudice and constitutional violations under Rule 609);
Robert G. Spector, Impeaching the Defendant by His Prior Convictions and the Proposed
Federal Rules of Evidence: A Half Step Forward and Three Steps Backward, 1 Loy. U.
CHi. L.J. 247 (1970) (arguing against Rule 609 as originally proposed on ground
that impeachment of criminal defendant by evidence of past convictions
presents serious problems; advocating adoption of Luck doctrine which directed
trial court to exercise discretion in determining whether to admit past convic-
tions of defendant-witness and outlining factors to be considered by trial judge);
Ed Gainor, Note, Character Evidence by Any Other Name ... : A Proposal to Limit
Impeachment by Prior Conviction Under Rule 609, 58 GEO. WASH. L. REV. 762 (1990)
(arguing for revision of Rule 609(a) that would limit use of evidence of prior
convictions for impeachment purposes to crimes bearing directly on criminal
defendant's credibility).

Although most of the legal commentary has focused on impeachment with
prior convictions, many of the criticisms of such impeachment apply with similar
force to impeachment with prior bad acts that were not the subject of convic-
tions. See, e.g., Teree E. Foster, Rule 609(a) in the Civil Context: A Recommendation
for Reform, 57 FORDHAM L. REV. 1, 7 n.16 (1988) (recognizing that criticisms of
use of prior conviction evidence are "equally applicable" to use of prior bad acts
evidence). Therefore, this author regards research that has focused only on im-
peachment with prior convictions to be applicable to both convictions and non-
conviction bad acts.

12. For a discussion of this research, see infra notes 62-73 and accompany-
ing text.

13. For a discussion of this prejudice, see infra notes 77-94 and accompany-
ing text.

14. For a discussion of limiting instructions in this context, see infra notes
95-107 and accompanying text.

15. For a discussion of reasons to continue the use of prior convictions, see
infra notes 136-46 and accompanying text.

16. See Campbell v. Greer, 831 F.2d 700, 707 (7th Cir. 1987) (stating "the
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Although these terms may not comport with current psychological the-
ory on this issue, they cannot be disregarded entirely in the formulation
of rules that depend upon community consensus for their acceptance
and continued vitality.

The purpose of this Article, therefore, is not to call for a complete
elimination of impeachment under Rules 608 and 609, but to urge that
such impeachment be limited to those situations where a defendant af-
firmatively places his or her character for truthful or law-abiding behav-
ior in issue. Impeachment under these circumstances clearly would
further the truth-seeking process and also would present the smallest
risk that the trier of fact will engage in impermissible propensity
inferences.

The remainder of this Article is divided into five sections: Parts II
and III discuss the evolution of impeachment with prior convictions and
bad acts and the current scope of these practices under the Federal
Rules of Evidence; 17 Part IV reviews the criticisms that have been di-
rected towards the practice of impeachment with prior convictions and
bad acts, focusing on the psychological and social science research con-
ducted on these practices;' 8 Part V addresses some of the countervailing
reasons supporting the practice of impeachment with prior convictions
and bad acts;19 and Part VI sets forth a proposed revision of the Federal
Rules governing impeachment with prior convictions and bad acts. 20

This proposed revision attempts to incorporate both the criticisms
against impeachment with prior convictions and bad acts and the rea-
sons supporting these impeachment practices.

II. USE OF PRIOR CONVICTIONS UNDER FEDERAL RULE OF EVIDENCE

609

A. Historical Background

At common law, a convicted felon "was not competent to testify as a
witness."' 21 Although this disqualification was originally "part of the
punishment for the crime," it subsequently was rationalized on the the-
ory that a convicted felon "was not worthy of belief."' 22 As the law

common sense proposition that a [convicted felon] .. .is less likely than other
members of society to be deterred from lying under oath"); David P. Leonard,
The Use of Character to Prove Conduct: Rationality and Catharsis in the Law of Evidence,
58 U. COLO. L. REV. 1, 32, 43 (1986) (stating that law of evidence relies to great
extent "on hunch and intuition in deriving rules").

17. See infra notes 21-57 and accompanying text.
18. See infra notes 58-108 and accompanying text.
19. See infra notes 109-46 and accompanying text.
20. See infra notes 147-50 and accompanying text.
21. Green v. Bock Laundry Mach. Co., 490 U.S. 504, 511 (1989) (reviewing

history leading to enactment of Rule 609).
22. Id. (quoting 3 JACK B. WEINSTEIN & MARGARET A. BERGER, WEINSTEIN's

EVIDENCE 609[02] (1988) (citing 2 JOHN H. WIGMORE, EVIDENCE § 519 (3d ed.

19921 537













CHARACTER AND CREDIBILITY

peacefully resolving disputes, of giving people with grievances their
"day in court," of assigning blame to people who have transgressed so-
ciety's norms, and of vindicating those people who have been charged
with crimes that they did not commit. Thus, trials also "serve to satisfy
the community that order prevails and that justice is being done."' 127

Indeed, one commentator has referred to the dispute-resolution func-
tion of a trial as a means of providing the community with a non-violent
form of "catharsis." 128

This cathartic role of the legal system would be greatly reduced,
however, if people believed that trials produced unfair or unjust results.
Indeed, if people believed the system to be unfair, they might be less
willing to resolve their disputes through the court process and might
instead resolve their disputes through other, perhaps less peaceful,
means.' 2 9 The legitimacy of, and trust in, the trial process, therefore,
must be maintained at a high level if trials are to serve the cathartic func-
tions that they were designed, at least in part, to serve. 130 Furthermore,

JEROME FRANK, COURTS ON TRIAL: MYTH AND REALITY IN AMERICAN JUSTICE 15-
16 (1973). Similarly, Justice Traynor has stated: "[N]o scientific method of in-
quiry can ever be devised to produce facsimiles that bring the past to life. The
judicial process deals with probabilities, not facts ...." RogerJ. Traynor, Fact
Skepticism and the Judicial Process, 106 U. PA. L. REV. 635, 636 (1958).

127. Leonard, supra note 16, at 39; see also 21 CHARLES A. WRIGHT & KEN-
NETH W. GRAHAM, FEDERAL PRACTICE & PROCEDURE § 5025 (1977) (stating that a
trial "is not a scientific mechanism but a political event, a method of resolving
disputes by invoking community values as well as shared visions of the truth").
Professor Tribe also has expressed this idea of a trial serving community needs:

Far from being either barren or obsolete, much of what goes on in the
trial of a lawsuit-particularly in a criminal case-is partly ceremonial
or ritualistic in [a] deeply positive sense, and partly educational as well;
procedure can serve a vital role as conventionalized communication
among a trial's participants, and as something like a reminder to the
community of the principles it holds important.

Laurence H. Tribe, Trial by Mathematics: Precision and Ritual in the Legal Process, 84
HARV. L. REV. 1329, 1391-92 (1971).

128. Leonard, supra note 16, at 3. Other trial procedures are also seen as
having psychic benefit. According to Professor Weinstein: "Although the hear-
say rule has its main justification in truthfinding, some of its vitality is due to its
psychic value to litigants, who feel that those giving testimony against them
should do it publicly and face to face." Jack B. Weinstein, Some Difficulties in De-
vising Rules for Determining Truth in Judicial Trials, 66 COLUM. L. REV. 223, 245
(1966).

129. See Leonard, supra note 16, at 39 (stating that evidentiary rules must
produce conclusions that "we accept with enough confidence and satisfaction
that we will not substitute individualized forms of justice for the peaceful
processes of the legal system").

130. On the other hand, many disputes can and should be resolved without
resort to our court system. Indeed, numerous commentators have complained
of the litigiousness of American society and have urged alternative methods of
dispute resolution that do not involve the use of the judicial process. See, e.g.,
Paul Marcotte, Avoiding Courts, A.B.A.J., Dec. 1990, at 27, 27 (stating that arbi-
tration is considered by potential litigants to be less expensive and more equita-
ble than courtroom litigation); Note, Mandatory Mediation and Summary Jury Trial:

1992]
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it is the perception that trials produce equitable results, rather than scien-
tific proof of such results, that is the critical factor in fostering commu-
nity support and systemic legitimacy.' 3 1 Thus, considerations of
legitimacy and catharsis would not be served by a system of rules that
had support in the scientific community but lacked support in the com-
munity at large.' 3 2

In the context of impeachment practices, there is considerable intui-
tive support for the proposition that a jury should be allowed to know
the criminal background of a witness whose testimony they are being
asked to believe.' 33 Therefore, a rule that prohibited such impeach-
ment in all situations, even if scientifically valid, might lessen the percep-
tion that the judicial process is legitimate and thereby diminish the
cathartic role that the process currently serves.

On the other hand, the cathartic value of impeachment with prior
convictions and bad acts, or at least the magnitude of this cathartic
value, should be questioned. It is not at all certain that a ban on im-
peachment practices would have a widespread effect on either commu-
nity support or systemic legitimacy because it is unlikely that most jurors
know and understand current impeachment practices.4'3 Furthermore,

Guidelines for Ensuring Fair and Effective Processes, 103 HARV. L. REV. 1086, 1087
(1990) (noting that courts and legislatures have begun to mandate methods of
alternative dispute resolution to alleviate time consuming and expensive court-
room adjudication).

131. See, e.g., Note, The Theoretical Foundations of the Hearsay Rules, 93 HARV.
L. REV. 1786, 1807 (1980). According to this student author:

Society needs to have confidence in the outcomes produced by its sys-
tem of adjudication. Criminal law most clearly dramatizes this need;
when we contemplate punishment that deprives one of liberty, prop-
erty, or even life, the perception of fairness is essential to quiet our collec-
tive conscience. Social acceptance is a function of how the system is
perceived, and not of how it actually performs.

Id. Other commentators also emphasize the importance of community percep-
tion. See Charles R. Nesson, Reasonable Doubt and Permissive Inferences: The Value of
Complexity, 92 HARV. L. REV. 1187, 1194 (1979).

In an earlier time, trial by ordeal may have functioned effectively as a
means of adjudication, not because it produced true results, but be-
cause the populace thought it did, and therefore respected its re-
sults. . . . [A]uthoritative resolution [of disputes] might even today
seem to be the real goal, with ascertainment of the truth but a useful
means to that end.

Id.
132. See Leonard, supra note 16, at 41.
Catharsis, then, is not achieved solely through the operation of ration-
ality. It is an emotional response, hinging on our sense of satisfaction
with the processes of the court .... Were the courts to reverse the rules
on the basis of [scientific] opinion, we might not be sufficiently satisfied
with the trial process to maintain our belief in its legitimacy.

Id.
133. For a discussion of this support, see supra notes 59-61 and accompany-

ing text.
134. See Kramer & Koenig, supra note 96, at 419. In this study, only slightly

564 [Vol. 37: p. 533
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there has been no evidence of widespread public disapproval in those
jurisdictions where impeachment with prior convictions and bad acts has
been banned or sharply limited.' 3 5

Thus, while impeachment with prior convictions and bad acts may
foster legitimacy and catharsis, this practice might not do so to any
meaningful degree. Accordingly, these considerations do not provide a
sufficient basis for maintaining our current impeachment practices in
light of the limited probative value and considerable prejudice that stem
from impeachment with most prior convictions and bad acts.

C. Advancement of the Truth-Seeking Process

Impeachment with prior convictions or bad acts can have significant
probative value in certain cases. There are two situations in which im-
peachment with prior convictions or bad acts arguably advances the
truth-seeking process without creating an excessive risk of improper
propensity inferences. The first situation involves impeachment with
prior convictions or bad acts that include dishonesty as an element of
the crime (e.g., convictions for perjury or false statements). Indeed,
most courts and commentators have argued that crimes involving dis-
honesty are the best predictors of testimonial veracity and have the low-
est risk of undue prejudice. 13 6 As one court has explained:

Most crimes can . . . be seen as evidence of a lack of veracity
only when mediated through the belief that the individual has a
bad general character. This results in both a low probative
value and a strong potential for prejudice, as it will be difficult
for jurors to put out of their minds the very step which allowed
them to reach their conclusion as to veracity. On the other
hand, crimes having an element of dishonesty or false state-
ment are directly probative of a witness' truthfulness and at the
same time present little possibility for prejudice since they can
be understood as such, absent the mediation of the conclusion
that the witness-accused is of bad general character.' 3 7

There are, however, many reasons to limit impeachment with

more than one-quarter of the uninstructed jurors understood how to evaluate
the evidence of the defendant's prior convictions. Id.

135. See People v. Allen, 420 N.W.2d 499, 518 (Mich. 1988) (discussing
states that have prohibited or curtailed such impeachment).

136. See, e.g., id. at 516 (stating that "crimes having an element of dishon-
esty or false statement are directly probative of a witness' truthfulness"); State v.
McAboy, 236 S.E.2d 431, 437 (W. Va. 1977) (stating that "convictions [for per-
jury or false swearing] go[] directly to the credibility of the defendant"); Mason
Ladd, Credibility Tests-Current Trends, 89 U. PA. L. REV. 166, 179-80 (1946) (stat-
ing that relationship ofcrimenfalsi "to veracity is self-evident"). But see Wissler &
Saks, supra note 87, at 43 (stating that defendants are less likely to be convicted
when impeached with perjury convictions than with convictions for same crime).

137. Allen, 420 N.W.2d at 506.

1992] 565
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crimes involving dishonesty or false statement. First, as noted earlier,
considerable research indicates that lying is not a consistent character
trait. 138 Thus, a person who has been convicted of a crime involving
dishonesty may be no more likely to lie on the witness stand than a per-
son who has not previously been convicted of such a crime. 139 Indeed,
someone who has been convicted for perjury might be less likely to lie
again on the witness stand than a person who has not been convicted of
such a crime, because he or she is more acutely aware of the conse-
quences that flow from committing perjury.

Second, there are reasons other than a predisposition for dishon-
esty that may cause a person to lie on the witness stand. As one com-
mentator noted:

Most people lie occasionally. They lie on important matters
and under oath in direct proportion to their interests and in-
verse proportion to their belief that the truth can be objectively
demonstrated .... [I]t seems quite likely that a guilty person
without prior convictions will lie on the stand as readily as will a
guilty veteran, while innocent people with extensive criminal
histories will testify as truthfully as the innocent novice. 140

Thus, the likelihood that a defendant is lying in court may weli be deter-
mined more by the facts of the particular case than by the defendant's
alleged propensity for dishonesty.

Third, in most cases, introduction of evidence of prior convictions
and bad acts is not necessary to effectively impeach the testimony of a
criminal defendant. To the contrary, a cross-examiner can utilize a wide
variety of techniques to attack the credibility of the defendant's testi-
mony. For example, a prosecutor may introduce a defendant's prior in-
consistent statements, may point out defects in a defendant's memory or
capacity to observe, or may demonstrate the implausibility of a defend-
ant's alibi. 14 ' In addition, a prosecutor can highlight a fact that the jury

138. See, e.g., Foster, supra note 11, at 29 n.32 (stating that character traits
cannot predict reactions to different situations). For a further discussion of the
relevance or irrelevance of character traits to behavior prediction, see supra
notes 62-76 and accompanying text.

139. See, e.g., HARTSHORNE & MAY, supra note 70, at 411 (refuting theory
that deceit and honesty are "unified character traits"); see also Beaver & Marques,
supra note 11, at 611 (stating that "[c]rimes of dishonesty are not much higher in
probative value than crimes of violence"); Miguel A. Mendez, California's New
Law on Character Evidence: Evidence Code Section 352 and the Impact of Recent Psycho-
logical Studies, 31 U.C.L.A. L. REV. 1003, 1052 (1984) (stating that "evidence that
a witness has been convicted of a felony involving dishonesty or has cheated on
his taxes may or may not tell us anything about whether he was truthful on the
stand").

140. Uviller, supra note 2, at 867-68 (footnotes omitted).
141. For a discussion of other methods of possible cross-examination and

alternative impeachment methods, see Beaver & Marques, supra note 11, at 614-
15; Foster, supra note 11, at 26.
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most assuredly already knows-the defendant's interest in the outcome
of the case-to undermine the defendant's credibility. 14 2 Thus, there
are many methods of cross-examination, other than impeachment with
prior convictions and bad acts, that can undermine a defendant's credi-
bility without causing the trier of fact to engage in improper propensity
inferences.'

43

Finally, impeachment with prior acts involving dishonesty or false
statement carries a substantial risk of undue prejudice when a defendant
is on trial for a crime involving dishonesty or false statement.14 4 Thus,
even though prior convictions and bad acts involving dishonesty might
shed the most light on a defendant's credibility as a witness, these prior
instances of misconduct still are likely to have limited probative value,
are not necessary to undermine the defendant's credibility as a witness,
and can lead the trier of fact to engage in improper propensity infer-
ences. Accordingly, impeachment of criminal defendants with such
prior instances of misconduct is not warranted.

There is, however, one situation in which impeachment with prior
convictions and bad acts does appear to significantly further the truth-
seeking process-where a defendant affirmatively introduces evidence
showing that he or she is a law-abiding person or has a character for
truthfulness. For example, it would seriously skew the truth-seeking
process to prohibit impeachment with prior convictions in a situation
where a defendant denies that he or she has ever used drugs, even
though the defendant has prior convictions for drug possession. 14 5

142. In fact, jury instructions typically inform jurors that they may consider
the defendant's interest in the outcome of the case in weighing the defendant's
credibility. See, e.g., COMM. ON MODEL.JURY INSTRUCTIONS NINTH CIRCUIT, MAN-
UAL OF MODELJURY INSTRUCTIONS FOR THE NINTH CIRCUIT § 3.08 (1985) (stating
that, in determining credibility of witness, "you may take into account . . .
[whether] the witness [had] an interest in the outcome of this case or any bias or
prejudice concerning any party or any matter involved in the case); CRIMINAL
JURY INSTRUCTIONS FOR THE DISTRICT OF COLUMBIA, Instruction 2.11 (3d ed.
1978) (stating that, "[i]n reaching a conclusion as to the credibility of any wit-
ness, and in weighing the testimony of any witness, you may consider . . .
whether the witness has any motive for not telling the truth . . . [and] whether
the witness has any interest in the outcome of this case").

143. Indeed, the psychological research indicates that a defendant's credi-
bility is low even if he or she is not impeached with a prior conviction. In the
most revealing study on this issue, mock jurors rated a defendant's credibility as
being significantly lower than the credibility of all other witnesses, even where
the defendant was not impeached with a prior conviction. Wissler & Saks, supra
note 87, at 40-41 (credibility of non-defendant witnesses rated twice as high as
credibility of defendant who was not impeached with prior convictions).

144. See, e.g., Gordon v. United States, 383 F.2d 936, 940 (D.C. Cir. 1967)
(recognizing that convictions for crime that is same or similar to charged crime
should be admitted "sparingly" because of risk of undue prejudice).

145. See, e.g., United States v. Cardenas, 895 F.2d 1338, 1345 (11 th Cir.
1990). In Cardenas, the court upheld the impeachment of a defendant with evi-
dence of prior drug dealings where the defendant had denied that he had ever
sold drugs. Id. The court noted: "Rule 608(b) should not stand as a bar to the
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Likewise, a prohibition against impeachment with prior convictions
would thwart the truth-seeking process where a defendant introduces
evidence showing that he or she has never lied, even though the defend-
ant has a prior perjury conviction. In these situations, the probative
value of the prior convictions or bad acts is unmistakable, because the
defendant has explicitly put into evidence a proposition that is directly
contradicted by the prior conviction or bad act.146

VI. A PROPOSED SOLUTION

As set forth above, serious criticisms have been directed toward the
practice of impeachment with prior convictions and bad acts. These
criticisms have focused on the practice's lack of probative value, its po-
tential for impermissible propensity inferences, and the inefficacy of lim-
iting instructions to cure resulting prejudice. There are, however,
countervailing reasons supporting the use of this type of impeachment
evidence. These reasons include the intuitive appeal of impeachment
practices, the skepticism toward the findings of the scientific community,
and considerations of legitimacy and catharsis served by impeachment
with those prior convictions that are most widely believed to advance the
truth-seeking process. To reconcile the criticisms of these impeachment
practices with the countervailing reasons supporting their usage, this au-
thor recommends that Rules 608 and 609 be realigned to allow im-
peachment with prior convictions or bad acts only when a witness
affirmatively introduces evidence supporting his or her credibility as a
witness. 147

admission of evidence introduced to contradict, and which the jury might find
disproves, a witness' testimony as to a material issue in the case." Id. (quoting
United States v. Opager, 589 F.2d 799, 803 (5th Cir. 1979)).

146. Indeed, even courts that have limited impeachment with prior convic-
tions have noted that such convictions may be admissible if the defendant affirm-
atively introduces evidence of his law-abiding or truthful character. See, e.g.,
State v. McAboy, 236 S.E.2d 431 (W. Va. 1977). According to the West Virginia
Supreme Court: "[I]f the defendant elected to place his good character in issue,
evidence of prior convictions could then be introduced along with other relevant
evidence bearing on bad character." Id. at 437.

147. Although this Article focuses on impeachment of criminal defendants,
this rule would apply to all witnesses. While it is arguable that criminal defend-
ants deserve special protection from impeachment because of the unique degree
of prejudice they face if convicted, a rule that establishes a different standard of
admissibility for criminal defendants could distort the fact-finding process. The
danger of such an approach lies in the fact that jurors might give a defendant's
unimpeached testimony more credibility than the testimony of a non-defendant
witness whose credibility was impeached with prior convictions admitted under a
lower standard of admissibility. See Uviller, supra note 2, at 873 (stating that such
a rule would "undercut[] its own rationale of relevance if it permits a defendant
to testify shorn of his criminal past while a witness against him takes the stand
with his credibility encumbered by his unredacted history"); Christian A.
Bourgeacq, Note, Impeachment with Prior Convictions Under Federal Rule of Evidence
609(a)(1): A Plea for Balance, 63 WASH. U. L.Q. 469, 470 (1985) (stating that
Rule 609(a)(1) creates "serious evidentiary imbalance" where defense may auto-
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A. Realignment of Rules 608 and 609

The proposed rule would allow a witness to be impeached with evi-
dence of any prior conviction or bad act that directly contradicts evi-
dence that a witness affirmatively and explicitly introduces to show that
he or she has a law-abiding or truthful character. Under this formula-
tion, the government would be able to impeach a criminal defendant
who testifies that he or she has never used drugs with evidence of a prior
drug conviction, but would not be able to introduce a prior perjury con-
viction if the defendant has not explicitly introduced evidence concern-
ing his or her character for truthfulness. Likewise, the government
would be able to impeach a defendant who claims that he or she has
never killed a person with a prior murder conviction, and would be able
to impeach a defendant who testifies that he or she has never lied with a
prior perjury conviction. The government would not, however, be able
to introduce evidence of other convictions that did not directly refute
the defendant's claims.

In addition, a court would no longer have to balance the probative
value and the prejudicial impact of the convictions and bad acts admissi-
ble under this rule. Rather, the test would be simple and straightfor-
ward-such acts would be admissible whenever a witness affirmatively
introduces evidence to show that he or she has a law-abiding or truthful
character. This provision is justified because impeachment under the
proposed rule would not automatically deter a criminal defendant from
testifying; it only would deter the defendant from affirmatively introduc-
ing evidence that could be directly contradicted through impeachment
with prior convictions and bad acts. Because no witness has a right to
present false evidence without challenge, 148 and because the inability to
challenge such false evidence would seriously skew the truth-seeking
function paramount in our trial structure, a per se policy allowing im-
peachment in these situation is warranted.

matically impeach government witness, yet conceal defendant's conviction and
possibly those of defense witnesses); see also United States v. Jackson, 405 F.
Supp. 938 (E.D.N.Y. 1975) (prohibiting impeachment of defendant with assault
conviction, but only if defendant did not put on evidence concerning his un-
blemished past and sought prior approval from court before impeaching gov-
ernment witnesses with prior assault convictions).

148. See Nix v. Whiteside, 475 U.S. 157, 173 (1986) (holding that defendant
does not have right to introduce false testimony; counsel could withdraw where
defendant wished to introduce such testimony); United States v. Havens, 446
U.S. 620, 629 (1980) (holding that defendant can be impeached with improperly
obtained confession when he introduces evidence that is directly contradicted by
improperly obtained confession; stating that proper functioning of adversary
system mandates that "when a defendant takes the stand, the government be
permitted proper and effective cross-examination in an attempt to elicit the
truth"); Harris v. New York, 401 U.S. 222, 225 (1971) (upholding use of incon-
sistent non-Mirandized statements for impeachment purposes; stating that while
criminal defendants are privileged to testify in their defense, "that privilege can-
not be construed to include the right to commit perjury").
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Finally, the proposed rule would not contain any time limitation on
the prior convictions and bad acts that could be used to contradict evi-
dence introduced by a witness to support his or her credibility. This
provision is needed to prevent a witness from being able to introduce,
without fear of contradiction, false evidence supporting his or her credi-
bility simply because a prior act falls outside a particular time limit for
admissibility. For example, a defendant might testify that he or she has
never lied. A twelve-year old perjury conviction, although not likely to
be admissible under the current rules, 14 9 would be admissible under the
proposed rule because it would directly contradict evidence that the de-
fendant has explicitly and affirmatively put into issue. 150

B. Possible Criticisms of the Proposed Rule

One possible criticism of this proposed rule is that it treats convic-
tions and non-conviction bad acts in an equivalent manner. Critics
might argue that non-conviction wrongs should be admitted into evi-
dence more sparingly than convictions because non-conviction wrongs
have not been proved beyond a reasonable doubt. Otherwise, according
to this argument, a jury might hear evidence of bad acts for which there
is little proof and might thereby use unreliable evidence to determine
that a defendant's testimony is not credible.

A second criticism might urge greater restrictions on the use of
non-conviction wrongs because these acts cannot be proved as easily as
convictions, and the admission of such acts could therefore lead to un-
due delay and confusion of the issues. In contrast to a conviction which
can be proved quickly through resort to an official record, 15 1 a non-con-
viction wrong would have to be proved through the testimony of wit-
nesses if the defendant did not admit the commission of the bad act, a
process that could both greatly extend the length of the trial and divert
the jury's attention from the issue of guilt in the case at hand.

Neither of these criticisms, however, mandate separate provisions
for convictions and non-conviction wrongs because these problems can
effectively be handled under the current rules. For example, a prior

149. For a discussion of time restrictions in the current Rule, see supra
notes 42-43 and accompanying text.

150. Some might argue that time limitations are warranted because very old
convictions and bad acts are less directly tied to a witness's present credibility
than a recent act of misconduct. For example, a 20-year-old conviction has less
probative value than a conviction rendered one month before a witness testifies.
While time limits are warranted under the current Rules because these Rules
allow impeachment with prior acts regardless of the nature of the defendant's
testimony, such limits would not be warranted under the proposed rule because
prior acts would not be admissible unless a defendant chose to make these acts
relevant by introducing evidence that could be directly contradicted by these
prior acts.

151. See FED. R. EVID. 803 (22) (creating exception to hearsay rule for judg-
ments of prior convictions).

[Vol. 37: p. 533
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non-conviction wrong is not unreliable simply because it is not the sub-
ject of a conviction. Rather, such acts, like prior bad acts admitted
under Rule 404(b), must still be supported by a preponderance of the
evidence in order to be admissible at trial. 152

Likewise, considerations of delay and confusion of the issues do not
dictate a more stringent standard of admissibility for non-conviction
wrongs. To the contrary, Rule 608(b) already prohibits extrinsic evi-
dence of a non-conviction wrong to impeach a witness' general character
for truthfulness. 153 In addition, under the collateral evidence rule, ex-
trinsic evidence cannot be introduced to impeach a witness who affirma-
tively introduces evidence supporting his or her credibility unless the
evidence concerns a non-collateral, material issue in the trial.154 Finally,
Rule 403 currently allows a court to exclude evidence "if its probative
value is substantially outweighed by the danger ... of confusion of the
issues .... or by considerations of undue delay."i 15 5

Thus, the possible criticisms against consolidating Rules 608 and
609 can be met by existing prohibitions against extrinsic evidence to
impeach a witness on collateral issues and by existing provisions requir-
ing a threshold level of proof before evidence of a non-conviction wrong
is admissible. Conversely, the truth-seeking process would be enhanced
by the creation of a single rule that would limit the admissibility of prior
convictions under Rule 609 and prior bad acts under Rule 608 to those
situations where the prior instances of misconduct directly contradict
evidence supporting the witness' credibility.

152. See Huddleston v. United States, 485 U.S. 681, 691 (1988) (holding
that evidence of prior bad acts should be admitted if there is sufficient evidence
for jury to reasonably find that person committed act). This same standard is
used to test the admissibility of other types of evidence. See, e.g., Bourjaily v.
United States, 483 U.S. 171, 175 (1987) (holding that proponent must prove co-
conspirator statement by preponderance of evidence to satisfy threshold admis-
sibility requirement); Colorado v. Connelly, 479 U.S. 157, 168 (1986) (requiring
preponderance standard for waiver of Miranda rights); Nix v. Williams, 467 U.S.
431, 444 n.5 (1984) (requiring preponderance standard for inevitable discovery
of illegally seized evidence); United States v. Matlock, 415 U.S. 164, 177 (1974)
(requiring preponderance standard for voluntariness of consent to search); Lego
v. Twomey, 404 U.S. 477, 488 (1972) (requiring preponderance standard for
voluntariness of confession).

153. For a discussion of Rule 608(b), see supra notes 52-57 and accompany-
ing text.

154. Under the collateral evidence rule, extrinsic evidence cannot be intro-
duced to impeach a witness on a collateral matter. See, e.g., United States v.
Herzberg, 558 F.2d 1219, 1223 (5th Cir. 1977) (holding that prohibition of ex-
trinsic evidence under 608(b) is consistent with "long-standing doctrine that a
witness may not be impeached with extrinsic evidence as to a collateral matter"),
cert. denied, 434 U.S. 930 (1978); see also MCCORMICK, supra note 50, § 47 (stating
that "prohibition against contradiction as to collateral matters is one of the con-
cepts gathered together in Rule 403").

155. FED. R. EviD. 403.
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VII. CONCLUSION

Our trial system, as embodied in the Federal Rules of Evidence,
tries to accomplish two often contradictory goals. On the one hand, the
rules are designed to ensure that we try cases rather than people. On
the other hand, the rules also are designed to further the truth-seeking
process by maximizing the amount of relevant information we provide
to our triers of fact. In the context of impeachment with prior convic-
tions and bad acts, the Rules of Evidence attempt to accommodate these
competing principles by limiting the use of prior convictions and bad
acts so that the jury can consider them only in terms of the defendant's
credibility, and not as proof of his or her underlying guilt.

The problem with the rules as they are currently constituted, how-
ever, is that they allow impeachment of the criminal defendant with a
whole host of prior convictions and bad acts that are only marginally
related to the defendant's credibility, or that are too likely to cause ajury
to find the defendant guilty because he or she is the sort of person who
commits crime. Therefore, this Article recommends that the rules be
revised so that the admissibility of prior convictions and bad acts is lim-
ited to those situations where they most measurably advance the truth-
seeking process-where they directly contradict evidence that a witness
has affirmatively put into issue. Limiting impeachment to such situa-
tions would most fully protect a defendant from improper propensity
inferences and, at the same time, would maximize a jury's ability to de-
termine what actually occurred in a given case, "to the end that the truth
may be ascertained and proceedings justly determined."' 156

156. FED. R. EvID. 102.
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