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Notes

DO DOCTORS HAVE A CONSTITUTIONAL RIGHT TO VIOLATE
THEIR PATIENTS' PRIVACY?.: OHIO'S PHYSICIAN

DISCLOSURE TORT AND THE FIRST AMENDMENT

I. INTRODUCTION

Physicians today are encountering an unprecedented level of public

expectation that responsibility for preventing disclosures of intimate pa-

tient medical information rests with them.1 Nevertheless, the American

public's attempts to constrain health care providers' disclosure of their

private medical information have been only minimally effective. 2 Both

state and federal courts have struggled for decades to fashion an appropri-

ate remedy for a breach of physician-patient confidentiality. 3 Unfortu-
nately, as the legal basis of a disclosure-related tort focuses on preventing

the undesired communicative conduct of the physician, the tort becomes

subject to constitutional challenge as a state action that encroaches on a

physician's First Amendment rights. 4

1. See Biddle v. Warren Gen. Hosp., 715 N.E.2d 518, 523 (Ohio 1999) (fash-
ioning direct civil remedy. for patients against health care providers for unautho-
rized disclosure of confidential medical records); Standards for Privacy of
Individually Identifiable Health Information, 64 Fed. Reg. 59,918 (proposed Nov.
3, 1999) (to be codified at 45 C.F.R. pt. 160) (imposing wide array of regulations
on health care providers of all types, requiring implementation of programs and
procedures to restrict access to health records and account for disclosures); see also
Bartley L. Barefoot, Enacting a Health Information Confidentiality Law: Can Congress
Beat the Deadline?, 77 N.C. L. Iiv. 283, 306 nn.183 & 185 (1998) (listing numerous
groups calling for federal legislation to protect patient confidentiality); Lawrence
0. Gostin, Health Information Privacy, 80 CORNELL L. Rv. 451, 454 (1995) (report-
ing that, in health care reform, eighty-five percent of public considers protecting
confidentiality of medical records more essential than providing universal cover-
age, reducing paperwork or improving research); Paul M. Schwartz, The Protection
of Privacy in Health Care Reform, 48 VAND. L. REv. 295, 296 (1995) (citing reports
that three-fourths of public believes that "individual has lost control" of how pri-
vate information is circulated).

2. See Schwartz, supra note 1, at 310 (explaining that unsatisfactory protection
for private medical information results from lack of uniformity in legislation across
states and federal government as well as less than comprehensive coverage within
existing laws). Injuries to patients resulting from disclosure of their private medi-
cal information are serious. See id. (discussing reports stating that threats and
harms from disclosures are neither trivial nor imaginary).

3. See Biddle, 715 N.E.2d at 522-23 ("Since [1917] courts in Ohio and else-
where have faced common metamorphic disturbances in attempting to provide a
legal identity for an actionable breach of patient confidentiality.").

4. See Susan M. Gilles, Promises Betrayed: Breach of Confidence as a Remedy for
Invasions of Privacy, 43 BUFF. L. REv. 1, 84 (1995) (concluding that same character-
istic of breach of confidence tort that makes it appropriate for plaintiff recovery-its
focus on speech as source of harm-also subjects it to First Amendment challenge).

(141)
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Although physicians have been bound to confidentiality by ethics
codes since the dawn of the medical profession, they have largely escaped
accountability for violations of confidentiality beyond mere professional
sanctions.5 In recent decades, the proliferation of complex health care
delivery systems has broadened disclosure of medical records far beyond
that necessary for treatment and has greatly increased the risk of breach-
ing patient confidences. 6 Commentators have remarked that medical
records privacy, given the complexity of today's health care delivery infra-
structure, is severely undermined. 7 Neither state nor federal laws protect-
ing patients' privacy in government-held medical records reach the

5. See Bernard Friedland, Physician-Patient Confidentiality: Time to Re-Examine a
Venerable Concept in Light of Contemporary Society and Advances in Medicine, 15 J. LEGAL
MED. 249, 255 (1994) (discussing roots of ethics in medical profession). The medi-
cal profession developed and applied its own ethical framework from its inception
over 2500 years ago. See id. at 255 n.33 (quoting medical journal articles on profes-
sional ethics). The Hippocratic Oath, originating around 400 B.C., states: "What I
may see or hear in the course of the treatment or even outside of the treatment in
regard to the life of men, which on no account one must spread abroad, I will keep
to myself holding such things shameful to be spoken about." Id. at 256. Despite
professional admonitions to keep patient confidences, physicians were not subject
to civil liability for unauthorized disclosures until 1917. See id. at 252 (citing Smith
v. Driscoll, 162 P. 572 (Wash. 1917), as first case in United States to permit civil
action against physician for unauthorized medical records disclosure).

6. See Gostin, supra note 1, at 485-86 (listing authorized users of patient
records as including those who "provide, manage, review, or reimburse patient
care services; conduct clinical or health services research; educate health care pro-
fessionals or patients; develop or regulate health care technologies; accredit health
care professionals or provider institutions; and make health care policy deci-
sions"); Schwartz, supra note 1, at 314 (discussing use of private medical informa-
tion for purposes beyond that necessary when collected, including examples of
companies marketing lists of elderly incontinent women, allergy sufferers, people
with bleeding gums and people with epilepsy).

When life insurance companies request medical records for policy approval,
they may share that information with other companies. See How Private Is My Medi-
cal Information, Privacy Rights Clearinghouse, at http://www.privacyrights.org/fs/
fs8-med.htm (last modified Aug. 31, 2000) (describing role of Medical Information
Bureau, Inc.). Medical Information Bureau, Inc. is a medical insurance reporting
agency, similar to a credit reporting agency, which provides 750 member life insur-
ance companies coded medical information on 15,000,000 individuals. See id.
(describing scope of company operation). Medical information reported by the
company includes weight, blood pressure and electrocardiogram results. See Con-
sumer Information, Medical Information Bureau, Inc., at http://www.mib.com/con-
sumer/about-general.html (last visited Oct. 2, 2000) (explaining scope of
reported medical data). The company also reports non-medical information, in-
cluding an individual's adverse driving record and their participation in hazardous
sports. See id. (explaining scope of reported non-medical data).

7. See Gostin, supra note 1, at 512-13 (arguing that today's electronic health
care system can no longer rely on provider-patient confidentiality to protect
records-rather, protection must be attached to record itself instead of associated
with particular institutions which happen to have possession); Karen Timmons,
When It Comes to Medical Privacy, Your File Could Be an Open Book, L.A. TIMES, Dec. 2,
1990, at A35, A38 ("Anything you tell anybody in a hospital is available to anybody
who is interested enough to go and get it .... The patients [have] become a
database.").

[Vol. 46: p. 141
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majority of medical records that exist in the private sector.8 State laws that
do reach private sector records usually protect only extra sensitive catego-
ries of medical data.9 Legislation protecting general medical records pri-
vacy has been adopted by too few states. 10

Patients seeking redress for disclosure of intimate facts regarding
their medical treatment can turn to tort remedies.1 1 Physicians often as-
sert the affirmative defense of justified disclosure, which is continually

8. See, e.g., Privacy Act of 1974, 5 U.S.C. § 552a (1994) (protecting only medi-
cal records held by federal government agencies). Although the Privacy Act pro-
tects federally held health records from disclosure without authorization by the
patients whom the records describe, exceptions are provided for "routine uses" of
health records. See Gostin, supra note 1, at 501 (discussing frequent release of
federally held medical records to researchers with identification of patients in re-
cord intact); see also N.Y. PuB. OFF. LAw § 96 (McKinney 1991) (protecting state-
held medical records).

The United States Supreme Court has recognized a constitutional right to
informational privacy. See Richard C. Turkington, Medical Record Confidentiality
Law, Scientific Research, and Data Collection in the Information Age, 25 J.L. MED. &
ETHICS 113, 115 (1997) (noting constitutional rights to privacy in both personal
decision-making and private information). This constitutional right to privacy
only protects persons from access by the government and its agencies and does not
apply to access by parties in the private sector. See id. (describing limitations of
constitutional privacy protections).

9. See Gostin, supra note 1, at 508 (discussing variety of state laws prohibiting
disclosure without patient consent of health records that indicate "mental illness,
HIV infection or AIDS, and sexually transmitted diseases," as well as special protec-
tions of records containing genetic information). Protections for sensitive health
problems can be undermined, however, by exceptions in state laws. See id.
(describing provision in Connecticut statute that permits H1V status disclosure to
so many individuals, it essentially "swallow[s] the privacy rule").

10. See UNIF. HEALTH-CARE INFO. ACT § 8-103, 9 (Part IB) U.L.A. 183, 230-31
(1999) (providing for civil cause of action for unauthorized disclosures of medical
information). The Act in relevant part states:

§ 8-103. Civil Remedies.
(a) A person aggrieved by a violation of this [Act] may maintain an

action for relief as provided in this section.
(b) The court may order the health-care provider or other person to

comply with this [Act] and may order any other appropriate relief.

(e) If the court determines that there is a violation of this [Act], the
aggrieved person is entitled to recover damages for pecuniary losses sus-
tained as a result of the violation; and, in addition, if the violation results
from willful or grossly negligent conduct, the aggrieved person may re-
cover not in excess of [$5,000], exclusive of any pecuniary loss.

Id. (alteration in original). The civil remedy provision of the Act has been adopted
by only Washington and Montana, who have respectively set the statute of limita-
tions for bringing suit at two and three years. See MONT. CODE ANN. § 50-16-501
(1987) (same); WASH. REv. CODE ANN. § 70.02.005 (West 1991) (adopting provi-
sion); see also CAL. CIV. CODE §§ 56-56.37 (West 1982 & Supp. 1995) (requiring
patient authorization for disclosure of medical records except for purpose of
health services payment).

11. For a complete discussion of tort remedies available to patients distressed
by unauthorized disclosure of their private medical information, see infra notes 34-
66 and accompanying text.
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strengthened by the increase in laws that compel or permit physician dis-
closure of patient medical records in service of public policy. 12 When the
disclosure is not justified, traditional theories underlying medical records
disclosure actions have proven largely inappropriate for circumscribing
the egregious conduct of health care providers or compensating patients
for actual harm.1 3

One development in medical privacy protection shows promise in re-
versing the trend of diminished public control over medical records dis-
closure. 14 The Supreme Court of Ohio, in Biddle v. Warren General
Hospital,15 upheld, on an independent basis, a patient's right to sue her
health care provider for disclosing medical records to a third party without
authorization. 16 The decision in Biddle makes Ohio the first state to aban-
don traditional bases of disclosure liability by creating an independent tort
for the unauthorized disclosure to a third party of private patient medical
data.17 As a specific and narrowly tailored remedy, this new tort has the
potential to directly address the wrong of disclosure, while either avoiding
or surviving a First Amendment challenge. 18

12. For examples of when a physician is legally justified to disclose private
patient medical information, see infra notes 25-27 and accompanying text.

13. See Gostin, supra note 1, at 490 (describing harms incurred by patients
whose medical confidentiality has been breached). As a result of medical records
disclosure, patients can experience both intrinsic harms, such as mere fact of un-
wanted disclosure and insults to dignity, and extrinsic harms, such as economic
losses and stigmatization causing embarrassment and lowered self-esteem. See id.
(outlining range of harms incurred by disclosures).

14. For a brief discussion of recent developments in health records control,
see infra notes 29-33 and accompanying text. For a broader discussion of the de-
velopment regarding creation of an independent physician disclosure tort, see in-
fta notes 88-111 and accompanying text.

15. 715 N.E.2d 518 (Ohio 1999).
16. See generally id. (establishing independent tort for unauthorized physician

disclosure of confidential patient data and abandoning inadequate traditional the-
ories of recovery). For a full discussion of Biddle, see infra notes 88-107 and accom-
panying text.

17. See AlexanderJ. Brittin et al., Understanding HHS's Proposed Health Informa-
tion Privacy Standard, H.C.P.R., Dec. 6, 1999, at § VIII (emphasizing Biddle case as
example of how state law may provide answer to problem of gap in HIPAA regula-
tions for patient private right of action).

18. See generally Gilles, supra note 4, at 65-84 (discussing likely survival of
breach of confidence actions grounded in contract or fiduciary trust doctrine
under First Amendment, but arguing that even most limited formulation of inde-
pendent breach of confidence tort is still too general, and therefore implicates too
much speech to survive strict First Amendment scrutiny). But see G. Michael Har-
vey, Confidentiality: A Measured Response to the Failure of Privacy, 140 U. PA. L. REv.
2385, 2449-69 (1992) (arguing that because interests protected by breach of confi-
dence are narrower than interests protected by invasion of privacy, tort can sur-
mount constitutional obstacles). Free speech challenges to a state-defined tort are
brought via the Fourteenth Amendment, which applies the protections of the First
Amendment to the several states. See Wallace v. Jaffree, 472 U.S. 38, 49-50 (1985)
(discussing application of First Amendment protections to states before and after
passage of Fourteenth Amendment). For a complete discussion of the viability of

144 [Vol. 46: p. 141
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This Note discusses the need for an appropriately fashioned civil rem-
edy against physicians for unauthorized medical records disclosures and
whether such a remedy would be constitutional under the First Amend-
ment. Part II discusses how courts balance patient privacy and public pol-
icy, and the problems patients face when they attempt to use traditional
theories of recovery for unauthorized disclosures. 19 Part III discusses
Ohio's struggle to find an appropriate patient remedy and the emergence
of a new and independent tort in Biddle.20 Part IV examines the viability
of Ohio's new tort under First Amendment doctrine. 21

II. THE NEED FOR AN APPROPRIATE TORT TO REMEDY BREACH

OF PATIENT CONFIDENTIALITY

A. Balancing Public Policy and Patient Privacy

Judicial recognition of patients' interests in confidentiality, as well as
the responsibility of physicians to maintain confidentiality, is well estab-
lished.22 Courts have stated that the need to provide patients with a safe
environment where they can divulge their most intimate bodily informa-
tion is paramount to their acquisition of adequate health care. 23 Courts
also recognize that respect for patients' privacy must be balanced against

the tort created in Biddle under the First Amendment, see infra notes 112-73 and
accompanying text.

19. For a discussion of the balance struck between public policy and patient
privacy, see infra notes 22-33 and accompanying text.

20. For a discussion of Ohio's application of traditional tort theories and its
creation of an independent tort, see infra notes 68-111 and accompanying text.

21. For a discussion of the new Ohio tort in light of First Amendment juris-
prudence, see infra notes 112-73 and accompanying text.

22. See Branzburg v. Hayes, 408 U.S. 665, 726 n.2 (1972) (Stewart, J., dissent-
ing) (distinguishing physician-patient relationship from reporter-source relation-
ship at issue in case as one which serves society's interest when it creates zone of
privacy, based on "strong assurances of confidentiality," which individual commu-
nicating sensitive information can control); Hammonds v. Aetna Cas. & Sur. Co.,
243 F. Supp. 793, 801-02 (N.D. Ohio 1965) ("We are of the opinion that the pres-
ervation of the patient's privacy is no mere ethical duty upon the part of the doc-
tor; there is a legal duty as well.").

23. See, e.g., Hammonds, 243 F. Supp. at 797 ("To foster the best interest of the
patient and to insure a climate most favorable to a complete recovery ...
medicine [has] urged that patients be totally frank in their discussions with their
physicians."); Hague v. Williams, 181 A.2d 345, 349 (N.J. 1962) ("A patient should
be entitled to freely disclose his symptoms and condition to his doctor in order to
receive proper treatment without fear that those facts may become public prop-
erty. Only thus can the purpose of the relationship be fulfilled."); Berger v. Sonne-
land, 1 P.3d 1187, 1192-93 (Wash. Ct. App. 2000) ("[P]hysicians cannot administer
effective treatment if patients avoid treatment or withhold information based on a
fear that their physician might disclose information obtained as part of the treat-
ment .... ."); see also Gostin, supra note 1, at 490-91 (noting that unless patients can
be assured that their confidences will be kept, their reluctance to share sensitive
information may result in inadequate medical treatment).
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ate scrutiny under a constitutional challenge.1 15 If a common law tort is
not content-neutral, the state action is presumed unconstitutional and is
subject to strict scrutiny under the First Amendment.1 16

Patient remedies for unauthorized medical record disclosure predi-
cated on breach of contract or fiduciary duty result from a state's enforce-
ment of content-neutral laws.11 7 Despite the tort's infringement on a
physician's right to communicate, they are generally applicable and there-
fore constitutional.118 Ohio's physician disclosure tort impacts physicians'
freedom to communicate confidential facts about their patients."l 9 If this
tort that punishes physician conduct is construed as a content-neutral state
action, the tort will avoid strict scrutiny under the First Amendment.120 If

the tort is held to implicate speech directly, constitutionality becomes con-
tingent on surviving strict scrutiny.121

A. Physician Disclosure Tort as Content-Neutral State Action

In Cohen v. Cowles Media Co.,122 the United States Supreme Court set
the criteria for evaluating whether a state action is content-neutral.1 23

The defendant newspaper had promised its source, a political campaign
worker, that in exchange for information about the opposing candidate,
his name would not be revealed.'24 After the source conveyed the infor-
mation, the newspaper broke its promise and printed his name.12 5 Al-

115. See N.Y. Times Co. v. Sullivan, 376 U.S. 254, 265 (1964) (establishing
long-standing principle that enforcement in state courts of state laws that infringe
on speech constitute state action requiring analysis under First Amendment
doctrine).

116. See Phila. Newspapers, Inc. v. Hepps, 475 U.S. 767, 777 (1986) ("In the
context of governmental restriction of speech, it has long been established that the
government cannot limit speech protected by the First Amendment without bear-
ing the burden of showing that its restriction is justified.").

117. See Gilles, supra note 4, at 64 (discussing contract and fiduciary laws as
being generally applicable).

118. See id. at 63-65 (discussing likely avoidance of First Amendment chal-
lenge by breach of confidence actions brought under contract or fiduciary duty
theories of recovery).

119. See id. at 73 (noting that unlike contract-based and fiduciary duty-based
actions, independent breach of confidence tort punishes communication and not
"breach" of promise or duty).

120. See Cohen v. Cowles Media Co., 501 U.S. 663, 672 (1991) (stating that
content-neutral state action has "constitutionally insignificant" impact).

121. See Hepps, 475 U.S. at 777 (requiring governmental justification for laws
infringing on speech in order to survive constitutional challenge).

122. 501 U.S. 663 (1991).
123. See generally id., 501 U.S. 663 (upholding breach of confidence claim as

neutral state action); see also Snepp v. United States, 444 U.S. 507, 509 (1980) (up-
holding breach of confidence claim).

124. See Cohen, 501 U.S. at 665-66 (noting that plaintiff had provided informa-
tion about opposing candidate to two separate newspapers in exchange for ano-
nymity, and both independently chose to print his name regardless).

125. See id. at 666 (stating repercussion from newspaper article was immediate
dismissal by employer).

21
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though the newspaper was being punished for publishing true
information, the Court held that the action did not violate the newspa-
per's First Amendment rights because an action for breach of contract is a
generally applicable law and therefore neutral in regard to speech.1 26 Co-
hen declares that a content-neutral law cannot (1) target the press, (2)
target the message embodied in speech, or (3) target speech itself 1 27

The physician disclosure tort established in Biddle is arguably content-
neutral.1 28 First, the tort aims to circumscribe the conduct of health care
providers, not the press. 129 Second, although physicians learn about a pa-
tient's bodily condition for the purpose of providing medical care, the
duty of confidentiality extends to whatever subject matter is necessarily
acquired by the physician to advance that purpose. 130 Therefore, a physi-
cian disclosure tort does not target any particular message.1 31 Whether
the tort violates the third criterion, targeting speech itself, requires a
closer examination of how speech can be distinguished from conduct.1 32

The United States Supreme Court has upheld the constitutionality of
content-neutral laws that prohibit conduct which overlaps with speech. 133

The Court has also invalidated laws targeting expressive conduct, finding
that their purpose was to infringe the speech represented by the conduct

126. See id. at 669-72 (highlighting that press, in effort to publish story, is not
immune from generally applicable laws protecting against copyright infringement,
discrimination, anti-trust violations and criminal violence).

127. See Gilles, supra note 4, at 70 (synthesizing Cohen ruling into criteria for
content-neutral determination).

128. For a discussion of the content-neutrality of the physician disclosure tort
created in Biddle, see infra notes 129-51 and accompanying text.

129. See Biddle v. Warren Gen. Hosp., 715 N.E.2d 518, 523 (Ohio 1999) (cir-
cumscribing conduct of "physician[s] or hospital[s]" in its definition of physician
disclosure tort).

130. For a discussion of the wide variety of information which is exchanged in
the context of a physician-patient relationship, see supra note 101 and accompany-
ing text.

131. See Ward v. Rock Against Racism, 491 U.S. 781, 791-92 (1989) (uphold-
ing city ordinance mandating use of city's amplification equipment at concerts
because purpose of ordinance was to ensure maximum decibel level, not to dis-
suade certain bands from playing). The Court in Ward stated that "[a] regulation
that serves purposes unrelated to the content of expression is deemed neutral,
even if it has an incidental effect on some speakers or messages but not on others."
Id. at 791 (stating rule for content-neutral determination).

132. See generally United States v. O'Brien, 391 U.S. 367 (1968) (establishing
rule for determining whether state action targets expression in conduct and there-
fore requires strict scrutiny under First Amendment).

133. See, e.g., City of Erie v. Pap's A.M., 529 U.S. 277, 282 (2000) (upholding
city's ordinance ban on public nudity despite its incidental and minimal effect on
dancers' ability to convey erotic message in striptease establishment); O'Brien, 391
U.S. at 386 (upholding defendant's conviction for burning draft card in protest of
Vietnam War).

[Vol. 46: p. 141
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they restricted.13 4 In United States v. O'Brien,135 the Court upheld the con-
viction of a defendant who burned his draft card to protest the draft and
the Vietnam War.1 36 The Court, applying intermediate scrutiny, stated
that laws serving a substantial government interest unrelated to sup-
pressing speech, but which incidentally restrict speech, are constitu-
tional.137 The governmental interest upheld in O'Brien was the efficient
operation of the Selective Service System, in spite of the law's incidental
prohibition on a particular form of symbolic expression. 138

The Oregon Supreme Court, in Anderson v. Fisher Broadcasting Cos.,1 39

cast the distinction based on the nature of the conduct itself as opposed to
the interest served by the law prohibiting it.14 0 The court dismissed the
plaintiffs claim for emotional distress resulting from a news station's
broadcast of his auto accident trauma because the publication of truthful
facts was not wrongful beyond the broadcast itself.' 4 1 The court held,
however, that tort liability would attach if the purpose or manner of the
injurious conduct were wrongful apart from creating hurt feelings-such
as when a defendant disregards a duty of confidentiality. 142

134. See, e.g., Texas v.Johnson, 491 U.S. 397, 399-400 (1989) (reversing defen-
dant's conviction for burning American flag under state law banning desecration
of venerated object on grounds that defendant's expressive conduct was protected
by First Amendment); Boos v. Barry, 485 U.S. 312, 315-18 (1988) (striking down
District of Columbia law prohibiting display of signs denigrating foreign govern-
ment within 500 feet of that government's embassy on grounds that law was target-
ing content of expression inherent in conduct). "[T] hat the government may not
prohibit expression simply because it disagrees with its message ... is not depen-
dent on the particular mode in which one chooses to express an idea." Johnson,
491 U.S. at 416.

135. 391 U.S. 367 (1968).
136. See id. at 386 (finding federal law prohibiting destruction of draft cards

constitutional).
137. See id. at 376-77 (setting forth guidelines for evaluating whether govern-

mental interest furthered by law justifies restriction of First Amendment rights to
free expression). The Court established the following test for considering a law's
constitutionality:

[W]e think it clear that a government regulation is sufficiently justified if
it is within the constitutional power of the Government; if it furthers an
important or substantial governmental interest; if the governmental inter-
est is unrelated to the suppression of free expression; and if the inciden-
tal restriction on alleged First Amendment freedoms is no greater than is
essential to the furtherance of that interest.

Id. at 377.
138. See id. at 377-81 (describing function and purpose of draft cards as being

substantial and legitimate aid to effective functioning of Selective Service System).
139. 712 P.2d 803 (Or. 1986).
140. See generally id. (examining defendant's conduct independently from

state's interest in punishing behavior through judicial endorsement of tort).
141. See id. at 814 (noting that plaintiffs claim was only for emotional distress

damages, not for unpaid endorsement value of broadcast).
142. See id. (outlining circumstances which would sustain claim for emotional

distress resulting from "presentation of facts concerning a person"). The court
provided examples that could meet its wrongful conduct standard, including pub-
lishing in a socially intolerable manner, obtaining the information wrongfully, or

2001] NOTE
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Whether examined according to the governmental interest served by
the state action under O'Brien or according to the wrongfulness of the con-
duct under Anderson, the physician disclosure tort created in Biddle can be
construed as not targeting speech.143 The Biddle court stated that the
tort's purpose was the preservation of patient confidentiality.1 44 Courts
invariably recognize that an assurance of confidentiality between physician
and patient is necessary to provide adequate medical treatment-a sub-
stantial governmental interest distinct from restricting physicians'
speech. 145 Underscoring this distinction are the numerous regulations
that exist to maintain a high quality health care system which do not in-
fringe on speech.1

46

The unauthorized disclosure itself has been described by a chorus of
courts as "so palpable a wrong" that a remedy is justified.147 It violates
professional ethics codes and has been the basis of plaintiff recovery, al-
beit inadequate, on other legal theories.148 A breach of this duty of confi-
dentiality, exemplified in Anderson as conduct wrongful enough to sustain
a claim for emotional distress resulting from speech, is the same wrong
punished by Biddle's physician disclosure tort. 14 9

As state action targeting health care providers and punishing conduct
that is inherently wrongful, a physician disclosure tort should avoid strict
First Amendment scrutiny and be found constitutional under intermedi-
ate scrutiny.' 50 If the tort fails Cohen's test as state action targeting speech,
then its infringement on physician expression will be subject to strict
scrutiny.1

5
1

breaching confidentiality or another statutory duty. See id. (outlining "wrongful
conduct" holding).

143. For a discussion of how the physician disclosure tort in Biddle is content-
neutral under O'Brien or Anderson, see infra notes 144-49 and accompanying text.

144. See Biddle v. Warren Gen. Hosp., 715 N.E.2d 518, 523 (Ohio 1999)
("[T] o support liability, a more appropriate basis can be found in the nature of the
physician-patient relationship itself ... because it is customarily understood to
carry an obligation of secrecy and confidence.").

145. For examples of courts recognizing importance of free sharing of infor-
mation by patient with physician, see supra note 23.

146. See, e.g., Newborns' and Mothers' Health Protection Act of 1996, Pub. L.
No. 104-204, 110 Stat. 2935 (1996) (codified at 29 U.S.C. § 1185, 42 U.S.C.
§§ 300gg-4 , 300gg-51) (prohibiting restrictions on hospital stay reimbursements
for women after vaginal birth of less than forty-eight hours after delivery, to ensure
adequate care for mothers).

147. For a list of courts declaring unauthorized physician disclosures "so pal-
pable a wrong," see supra note 61.

148. See Biddle, 715 N.E.2d at 523 (discussing reasons relied on by courts to
uphold physician liability, though commenting on inadequacies of traditional the-
ories in providing appropriate remedies for patients).

149. See Anderson v. Fisher Broad. Cos., 712 P.2d 803, 814 (Or. 1986) (listing
types of conduct so wrongful apart from speech that liability properly attaches).

150. For a discussion of how the physician disclosure tort in Biddle can be
found content-neutral, see supra notes 128-49 and accompanying text.

151. See Gilles, supra note 4, at 69-70 (describing satisfaction of Cohen criteria
as necessary to avoid strict scrutiny under First Amendment).
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B. Physician Disclosure Tort Under First Amendment Strict Scrutiny

The United States Supreme Court's decision in B.JF. v. Florida Star 52

applied the strict scrutiny standard to a state law that targeted the press. 153

The plaintiff in Florida Star was a rape victim, whose name was inadver-
tently included in a police press report, and then subsequently published
in the defendant's newspaper. 15 4 The plaintiff sued the newspaper for
negligence in violating Florida's law banning the publication of sex crime
victims' names.1 5 5 The plaintiff won at trial, but her award of compensa-

tory and punitive damages was overturned by the United States Supreme
Court.156

The Court carefully noted that the constitutionality of state actions

under the First Amendment are decided on a case-by-case basis, and that it
was willing to uphold a state law infringing on publication of lawfully ob-

tained true speech only upon a showing by the state that the law furthered
an "interest of the highest order."1 5 7 The Court did not believe that Flor-
ida's publication ban met this standard, despite its clear purpose in pro-
tecting the privacy of rape victims and promoting their coming forward to
report crimes.'

58

152. 491 U.S. 524 (1989).
153. See generally id. at 524 (applying strict scrutiny analysis to newspaper's

publication of rape victim's name in violation of Florida law). The strict scrutiny
rule was formulated in a previous case, Smith v. Daily Mail Publishing Co., where the
court stated: "[I] f a newspaper lawfully obtains truthful information about a matter
of public significance then state officials may not constitutionally punish publica-
tion of the information, absent a need to further a state interest of the highest
order." Id. at 533 (quoting Smith v. Daily Mail Publ'g Co., 443 U.S. 97, 103 (1979))
(alteration in original).

154. See id. at 527-28. A reporter-trainee from the defendant newspaper had
copied a police press release, including the victim's full name, verbatim, into a
"Police Reports" story. See id. at 527. Further, the publication of the rape victim's
name was contrary to the newspaper's internal policy. See id. at 528.

155. See id. (stating procedural history). At trial, the plaintiff won a directed
verdict finding the newspaper per se negligent in violation of the Florida statute
banning publication of rape victims' names. See id. at 529 (summarizing lower
court procedure).

156. See id. at 532 (overturning lower court's award of damages to plaintiff
because Florida could not justify law under strict scrutiny analysis).

157. See id. at 530 ("Our decisions ... involving government attempts to [im-
pede] the accurate dissemination of information . . . have not . . . exhaustively
considered this conflict. On the contrary... each time.., we were resolving this
conflict only as it arose in a discrete factual context."); see a/soJurata, supra note 39,
at 501 (noting Court's refusal in Florida Star to hold that publication of truthful
information can never be punished without violating First Amendment).

158. See Florida Star, 491 U.S. at 538-40 (discussing reasons why Florida law did
not meet strict scrutiny standard). The Court did not say that the protection of
rape victims from their assailants and governmental encouragement to come for-
ward were not significant interests. See id. at 537 (stating rationale for decision).
On the contrary, the Court recognized the importance of these goals. See id. ("[I] t
is undeniable that these are highly significant interests."). Florida's law furthering
these interests, however, was unconstitutional because it singled out "instruments
of mass communication" and because Florida failed to employ less drastic means
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In his Florida Star dissent, Justice White suggested that if the protec-
tion of rape victims' names was not a state interest of the highest order,
the Court's decision had "obliterate [d] . . . the tort of publication of pri-
vate facts."15 9 Some commentators have seized upon Justice White's state-
ment to declare that the Court will never permit punishment targeted at
true speech.' 60 Other commentators point to the Court's refusal to find
any law infringing on true speech unconstitutional per se as hope that an
appropriately formulated law or common law tort can meet the Court's
standard.' 61 There are two bases upon which a physician disclosure tort
directly implicating speech can survive strict. scrutiny under Florida Star
first, a showing that protection of confidentiality in the physician-patient
relationship is a "state interest of the highest order," or, second, by distin-
guishing Florida Star as a press-specific doctrine. 162

Courts unanimously recognize how critical patient confidentiality is to
receiving medical treatment. 163 Courts also recognize a physician's duty
to maintain patient confidentiality when testifying in judicial proceed-
ings.' 6 4 The privacy interest in the intimate details of a patient's medical
treatment arguably exceeds a rape victim's privacy interest in maintaining
anonymity. 165 Patient confidentiality being paramount to quality health
care, combined with the Court's willingness to consider a viable candidate

than punishing true speech to achieve these ends. See id. at 538-40 (noting lack of
evenhanded application of ban on publication of rape victims' names).

159. Id. at 550. Because the B.J.F. brought her cause of action alleging negli-
gence, not invasion of privacy, Justice White's comment regarding the status of the
private facts branch of the invasion of privacy tort may have overstated the effect of
the Court's ruling. See id. at 528 (stating facts).

160. See Gilles, supra note 4, at 74-75 (characterizing Florida Star test as "impos-
sibly strict" such that "a tortious action for breach of confidence faces either auto-
matic unconstitutionality or a scrutiny so strict that no plaintiff can recover").

161. See Harvey, supra note 18, at 2463-64 (distinguishing Court's Florida Star
invasion of privacy ruling from its breach of confidence ruling in Cohen, character-
izing Court's problem with Florida's law as state targeting of speech content);
Jurata, supra note 39, at 510, 525-26 (arguing that judicial willingness to uphold
private facts claims to protect confidential medical information may stem from
claims' focus on non-media defendants).

162. See Florida Star, 491 U.S. at 533 (stating that heightened scrutiny standard
for punishment of "newspapers" requires "state interest of the highest order").

163. For judicial statements regarding the importance of confidentiality in
the physician-patient relationship, see supra note 23 and accompanying text.

164. See, e.g., Hammonds v. Aetna Cas. & Sur. Co., 243 F. Supp. 793, 804-05
(N.D. Ohio 1965) (discussing circumstances under which patient's testimonial
privilege to prevent physician from disclosing confidential information has been
waived).

165. SeeJaffee v. Redmond, 518 U.S. 1, 11 (1996) (upholding a psychothera-
pist-patient testimonial privilege, stating that "mental health of our citizenry, no less
than its physical health, is a public good of transcendent importance" (emphasis
added)).
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for "highest order" state interest, creates an opportunity for the narrowly
tailored tort in Biddle to survive strict scrutiny.166

Alternatively, Florida Star can be distinguished.1 6 7 The Court's deci-
sion followed a line of cases involving press defendants.1 68 Its holding
requiring a "state interest of the highest order" to uphold a state action
infringing speech specifically applied only to "newspapers" publishing
"matter[ s] of public significance." 169 The tort created by Biddle focuses on
the disclosure by a health care provider to a third party and protects infor-
mation that, for the average patient, is not of public significance. 170 The
Court's ruling in Florida Star was premised on a concern that the chilling
effect of punishing the publication of true facts would result in "timidity
and self-censorship." 17 1 The Biddle tort recognizes that liability does not
attach for legally justified disclosures. 172 Without legal justification or
consent to disclose, physician self-censorship is in the best interest of the
patient.

173

V. CONCLUSION

Patient privacy is an issue of serious public concern today. 174 This
concern has culminated in regulations under HIPAA that increase re-
quirements imposed on health care providers to protect patient confiden-

166. See Jurata, supra note 39, at 525 (arguing that upholding claims for
breaches of patient confidentiality is an emerging trend in American courts).

167. See, e.g., Harvey, supra note 18, at 2463-64 (distinguishing Court's strict
rulings against punishing publication of private facts as protecting publishers as
opposed to protecting other sources of information, such as physicians).

168. See B.F.J. v. Florida Star, 491 U.S. 524, 530-31 (1989) (noting preceding
cases informing decision). The Court cited cases involving a television station and
two newspapers that were sued for publishing private facts, where in each case the
state action was found unconstitutional. See id. (citing Cox Broad. Corp. v. Cohn, 420
U.S. 469 (1975), Okla. Publ'g v. Okla. County Dist. Court, 430 U.S. 308 (1977), and
Smith v. Daily Mail Publ'g Co., 443 U.S. 97 (1979)).

169. Id. at 533.
170. See Biddle v. Warren Gen. Hosp., 715 N.E.2d 518, 523 (Ohio 1999) (de-

fining tort); see also Harvey, supra note 18, at 2463 (arguing that breach of confi-
dence actions target protector of confidential information as opposed to media).

171. See Florida Star, 491 U.S. at 535 (noting negative effect which would result
from permitting media defendants to be held liable for publishing true
information).

172. See Biddle, 715 N.E.2d at 524 (recognizing that physicians are legallyjusti-
fied in disclosing confidential information, without being subject to liability, if they
have statutory or common law duty to do so).

173. See Gostin, supra note 1, at 490-91 ("Patients are less likely to divulge
sensitive information to health professionals if they are not assured that their con-
fidences will be respected.").

174. See Barefoot, supra note 1, at 283 ("Americans are worried about their
privacy. Surveys consistently indicate widespread concern about access to and use
of personal information by others, with the privacy of health-related information
the object of particular concern." (footnotes omitted)); Schwartz, supra note 1, at
296 ("Americans are highly concerned about the processing and use of their per-
sonal data.").

NOTE
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tiality. 175 Notably absent from these regulations, however, is a private
right of action for patients harmed by unauthorized disclosures of their
private medical information. 176 Biddle's physician disclosure tort fills this
regulatory gap, complementing its prophylactic privacy protection with a
deterrent in the form of a direct remedy for patients.' 77 As the tort
evolves, compliance with the federal regulations may influence a health
care provider's liability when unauthorized disclosures occur. 178

In Biddle, Ohio has taken a positive step towards improving patients'
ability to rely on their doctors' assurances of confidentiality. 179 By estab-
lishing an independent physician disclosure tort, the Ohio Supreme Court
has freed an important cause of action from its historical chains, permit-
ting the boundaries of the remedy to be explored and shaped by future
cases. 18 The Biddle decision has already influenced other jurisdictions by
encouraging a second look at their common law tort remedies for patients
harmed by physician disclosure.' 8 ' Should it be challenged on First
Amendment grounds, the tort should prevail as a content-neutral state ac-

175. See Standards for Privacy of Individually Identifiable Health Information,
64 Fed. Reg. 59,918 (proposed Nov. 3, 1999) (to be codified at 45 C.F.R. pt. 160)
(imposing regulations on health care providers, requiring implementation of pro-
grams and procedures to restrict access to health records and to account for
disclosures).

176. See id. at 59,923 (stating authors' concern that regulations do not provide
private right of action for patients harmed by violations).

177. For a brief discussion of the scope of the regulations promulgated by the
HHS under HIPAA, see supra notes 29-32 and accompanying text.

178. Cf. Barnum v. Williams, 504 P.2d 122, 126 (Or. 1972) (recognizing
emerging rule that violation of statute, absent defendant producing sufficient evi-
dence of reasonable conduct notwithstanding violation, permits question of defen-
dant's negligence to be submitted to jury).

179. See generally Biddle v. Warren Gen. Hosp. 715 N.E.2d 518 (Ohio
1999) (creating independent tort for unauthorized disclosure by physician or hos-
pital of confidential patient information).

180. See Gilles, supra note 4, at 58 (suggesting two reasons for creating direct
breach of confidence tort: (1) damages are measured differently for tort than for
contract or fiduciary breach, and (2) courts' "desire to escape formalities of con-
tract and fiduciary law"); see also Vickery, supra note 34, at 1451 (discussing advan-
tage of judge-made breach of confidence tort over legislated one in its ability to
adapt and evolve as litigants present unique fact patterns). For a broader discus-
sion of the limitations of contract and fiduciary law as applied to actions for breach
of patient confidence, see supra notes 50-58 and accompanying text.

181. See Berger v. Sonneland, 1 P.3d 1187, 1196 (Wash. Ct. App. 2000) (up-
holding patient cause of action under statutory provision permitting claims for
healthcare-related injuries and citing Biddle in recognition that although physician
disclosure tort is analogous to invasion of privacy tort in that recoverable emo-
tional distress need not be accompanied by objective symptoms, privacy tort does
not really fit breach of confidence actions); Gracey v. Eaker, 747 So. 2d 475, 477-78
(Fla. Dist. Ct. App. 1999) (citing Biddle as persuasive in its certification of question
"of great public importance" to state supreme court as to whether requirement of
accompanying physical injury for any claim of emotional distress should be waived
for actions where statutory duty to protect patient confidentiality has been
violated).
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tion. 18 2 As other jurisdictions see fit to take similar steps, the remedy will
enjoy a proper outline of its contours through civil jurisprudence. 183

Michael Frankel

182. For a discussion of the reasons why the physician disclosure tort in Biddle
should be construed as content-neutral, see supra notes 122-50 and accompanying
text.

183. See Gilles, supra note 4, at 58 (suggesting two reasons for creating a direct
breach of confidence tort: (1) damages are measured differently for tort than for
contract or fiduciary breach, and (2) courts' "desire to escape formalities of con-
tract and fiduciary law"); see also Vickery, supra note 34, at 1451 (discussing advan-
tage of judge-made breach of confidence tort over legislated one in its ability to
adapt and evolve as litigants present unique fact patterns).
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