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Comments

BALANCING THE SCALES AFTER EVIDENCE IS SPOILED:
DOES PENNSYLVANIA'S APPROACH SUFFICIENTLY
PROTECT THE INJURED PARTY?

I. INTRODUCTION

Picture for a moment that you are corporate counsel for a large com-
pany. Your company is being sued for the malfunction of a coffee carafe
that allegedly shattered in the plaintiff’s hand and caused her to sustain
serious injuries.} The plaintiff does not allege a design defect common to
all carafes of this type, but rather a malfunction of her individual prod-
uct.?2 During discovery, you request production of the broken carafe, so
that you may confirm that your company indeed manufactured the prod-
uct and adjudge the validity of the plaintiff’s claim.® Opposing counsel
answers your request by stating that plaintiff “lost” the product at issue.*

Spoliation of evidence is the tampering with, interference with, loss of
or destruction of evidence or potential evidence that is to be used in con-
templated or pending litigation.> Evidence spoliation is problematic for
both plaintiffs and defendants.® In all civil litigation, but particularly in
the products liability and medical malpractice arenas, the disappearance
of crucial evidence strikes a devastating blow to the party attempting to
prove or defend a case.” The American civil litigation system relies on the

1. See Roselli v. General Elec. Co., 599 A.2d 685, 686 (Pa. Super. Ct. 1991)
(providing background on products liability lawsuit used as basis for hypothetical,
including plaintiff’s claims and damages). The plaintiff asserted that as she at-
tempted to pour coffee the carafe shattered in her hand, thus spraying boiling
coffee onto her leg and abdomen and causing severe burns. See id.

2. See id. (noting that appellant did not allege defect occurred in all General
Electric coffee makers of same type).

3. See id. at 686-87 (stating that examination of product is necessary to deter-
mine validity of claim as well as identity of manufacturer for indemnity purposes).

4. See id. at 686 (stating that plaintiff and her former attorney were responsi-
ble for loss of evidence).

5. See John K. Stipancich, Comment, The Negligent Spoliation of Evidence: An
Independent Tort Action May Be the Only Acceptable Alternative, 53 OHio STATE L.J.
1135, 1135 (1992) (defining evidence spoliation generally); see also BLack’s Law
DicrioNary 1014 (6th ed. 1990) (same).

6. For examples of situations in which evidence spoliation caused plaintiffs’
detriment, see infra notes 54, 58-59 and accompanying text.

7. See generally David H. Canter, The Missing or Altered Product: Nightmare or
Dream?, 27-WTR Brier 12, 13 (1998) (“Product liability actions often progress
through the intricate and costly process of civil litigation without a seemingly indis-
pensable ingredient: the product itself.”); see also Anthony C. Cassamossima, Spolia-
tion of Evidence and Medical Malpractice, 14 Pace L. Rev. 235, 236-38 (1994)
{examining evidence spoliation in medical malpractice context); Edward A. Han-
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individual litigant’s opportunity to investigate and to uncover evidence
subsequent to filing suit.® The intentional destruction of relevant evi-

nan, Using Quasi-In-Rem Jurisdiction To Prevent Pre-Suit Loss or Alteration of Evidence,
65 Der. Couns. J. 247, 247 (1998) (noting that in products litigation, physical evi-
dence—“the thing itself’—is essential to determining many factors, including
point of origin of failure, whether alleged defective product was manufactured in
substantial compliance with manufacturing specifications and chemical, electrical,
thermal and geometric properties of materials); Maria A. Losavio, Synthesis of Loui-
siana Law on Spoliation of Evidence—Compared to the Rest of the Country, Did We Handle
It Correctly?, 58 La. L. Rev. 837, 837 (1998) (commenting that spoliation occurs
frequently in products liability and medical malpractice actions).

Although evidence spoliation presents many problems in criminal law as well,
this Comment focuses solely on civil litigation spoliation. For a discussion of the
loss of evidence in criminal cases, see generally Linda Gensler Kaufmann, Arizona
v. Youngblood, State Advantage In Criminal Proceedings: The Ghost Is Real and the
Haunting Continues, 14 OkLA. Crry U. L. Rev. 665, 666-67 (1990) (discussing stan-
dards applied in determining due process violations resulting from suppression of
evidence); Che H. Lee, The Prosecution’s Duty to Preserve Evidence Before Trial, 72 CaL.
L. Rev. 1019, 1020-21 (1984) (proposing two-prong prosecutorial duty to preserve
evidence and remedy based on presumed probative value of lost or destroyed
evidence).

8. See, e.g., Petrick v. Monarch Printing Corp., 501 N.E.2d 1312, 1319 (IlL.
App. Ct. 1986) (“This state’s system of civil litigation is founded in large part on a
litigant’s ability, under the authority of the Supreme Court Rules, to investigate
and uncover evidence after filing suit.”).

Several important policies undergird a court’s duty to sanction evidence de-
struction. See JAMIE GoORELICK ET AL., DEsTRUCTION OF EviDENCE 14-18 (1989 &
Supp. 1997) (discussing three policies that justify strict regulation of evidence de-
struction). First, a court is the gate-keeper of evidence and must be concerned
with accuracy and truth-seeking in factfinding. See Daubert v. Merrell Dow
Pharm., Inc., 509 U.S. 579, 592-97 (1993) (recognizing gatekeeping role of trial
judge). The accuracy of the judicial process is diminished when one or more par-
ties purge the record of relevant material that is favorable to the other side. See
GORELICK ET AL., supra, at 15 (stating that evidence destroyer stands assumption of
adversary system on its head because fact-finder cannot review all relevant informa-
tion); see also David A. Bell et al., An Update on Spoliation of Evidence in Illinois, 85 ILL.
B.J. 530, 530 (1997) (noting that spoliation represents “a form of cheating which
blatantly compromises the ideal of the trial as a search for truth”) (citing Charles
R. Nesson, Incentives to Spoliate Evidence in Civil Litigation: The Need for Vigorous Judi-
cial Action, 13 Carpozo L. Rev. 793, 793 (1995)); James F. Thompson, Comment,
Spoliation of Evidence: A Troubling New Tort, 37 U. Kan. L. Rev. 563, 564 (1989)
(commenting that destruction of evidence effectively eliminates party’s ability to
prevail on valid claim or defense and thereby impedes administration of justice)).

Second, a court may perform its historic function of providing equal access to
justice only if relevant evidence survives until the time of trial or settlement. See
GORELICK ET AL., supra, at 14-16 (reviewing Supreme Court cases that uphold indi-
vidual’s “fundamental” right to equal litigation opportunity). The United States
Supreme Court stated in Hickman v. Taylor that “[m]utual knowledge of all the
relevant facts gathered by both parties is essential to proper litigation.” 329 U.S.
495, 507 (1947); see GORELICK ET AL., supra, at 16 (discussing Hickman). More re-
cently, the Court has stated:

We recognized long ago that mere access to the courthouse doors does

not by itself assure a proper functioning of the adversary process, and

that a criminal trial is fundamentally unfair if the State proceeds against

an indigent defendant without making certain he has access to the raw

materials integral to the building of an effective defense.
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dence violates the spirit of liberal discovery.?

The problems associated with evidence destruction have been ad-
dressed in common law courts as early as 1617.1¢ Today, most states agree
that it is the court’s duty to realign the scales of justice once one or more
parties become critically impaired by the loss of evidence.!! States di-
verge, however, in their approaches to the fairest and most effective
method to remedy this situation.!?

GORELICK ET AL., supra, at 16 (quoting Ake v. Oklahoma, 470 U.S. 68, 77 (1985)).

Third, by controlling evidence destruction, a court maintains the judicial sys-
tem’s integrity by ensuring that a case can be decided on its merits. See id. at 16-
18; see also Jonathan K. Van Patten & Robert E. Willard, The Limits of Advocacy: A
Proposal for the Tort of Malicious Defense in Civil Litigation, 35 Hastincs LJ. 891, 917
(1984) (“If a defendant may use the judicial process to delay, diminish, or even
defeat a valid claim, then the court in effect has become a partner in the
abuse. . . .").

9. See Petrik, 501 N.E.2d at 1319 (“Intentional destruction of evidence
manifests a shocking disregard for orderly judicial procedures and offends tradi-
tional notions of fair play.”); see also Bart S. Wilhoit, Comment, Spoliation of Evi-
dence: The Viability of Four Emerging Torts, 46 UCLA L. Rev. 631, 653 (1998)
(discussing spoliation’s frustrating effect on traditional liberal discovery policy and
advocating adoption of spoliation tort action).

10. SeeRex v. Arundel, 80 Eng. Rep. 258, 258 (K.B. 1617) (dealing with spolia-
tion of property deed). King James I claimed title to property occupied by Count-
ess Arundel. See id. Countess Arundel refused to produce the property’s title
deed. See id. The court, suspecting spoliation, gave the land to the King until the
Countess produced the deed. See id.

Additionally, in another landmark case, the plaintiff took a piece of jewelry to
the jeweler to have it appraised. See Armory v. Delamirie, 93 Eng. Rep. 664, 664
(K.B. 1722) (applying spoliation inference for first time). The plaintiff brought a
trover action against the jeweler after the jeweler refused to return the prec1ous
stone. See id. Although the court had no documentation of the stone’s actual
value, the court instructed the jury to presume that the stone was of the highest
quality in determining the damage award. See id. This case is known for establish-
ing the legal principle omnia praesumuntur contra spoliatorum—that all things are
presumed against a wrongdoer. See id. This rule is frequently cited by American
courts to describe the unfavorable inference or presumption that arises from evi-
dence spoliation. See, e.g., Wong v. Swier, 267 F.2d 749, 759 (9th Cir. 1959) (stat-
ing that where evidence tampering occurs, presumption arises against responsible
litigant that can be overcome by satisfactory explanation); Broomfield v. Texas
Gen. Indem. Co., 201 F.2d 746, 748 (5th Cir. 1953) (quoting rule and stating that,
during decedent’s workman’s compensation proceeding, evidence that insurance
adjuster altered accident report by superimposing “no” answer over “yes” to ques-
tion whether on-job heart strain was sole cause of death amounted to evidence
suppression of such magnitude to be construed as recognition of insurer’s
liability).

For a further discussion of the historical English and American debate on the
spoliation issue, see GORELICK ET AL., supra note 8, at 5-7.

11. See Welsh v. United States, 844 F.2d 1239, 1246 (6th Cir. 1988) (discussing
general acceptance of “venerable” Armory principle).

12. See id. (“[T]he critical question for the courts has not been whether some
kind of adverse consequence should flow from the fact of destruction of evidence,
but rather how best to integrate the teaching of Armory into a coherent scheme of
20th century evidentiary principles . . . .”) (emphasis added); see also Steffen Nolte,
The Spoliation Tort: An Approach to Underlying Principles, 26 St. MARY’s L.]. 351, 404-
24 (1995) (presenting contrasting state approaches to spoliation problem).
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This Comment examines Pennsylvania’s current approach to evi-
dence spoliation and suggests ways that Pennsylvania could strengthen its
existing sanctions. To lay the groundwork for this examination, Part II
surveys the various remedies used nationwide to handle the spoliation
problem.!3 Part III addresses Pennsylvania’s historical treatment of the
spoliation problem.}* Part IV analyzes recent cases that have clarified
Pennsylvania’s spoliation law.!® Finally, Part V asserts that although Penn-
sylvania should not recognize a new tort action for spoliation, its courts
must ambitiously enforce existing sanctions to ensure fairness and to deter
future parties from spoliation.'6

II. NATiIONWIDE REMEDIES FOR THE SPOLIATION OF EVIDENCE

Courts use a variety of legal doctrines to rectify evidence destruc-
tion.!” The primary remedies used to combat spoliation are first, pre-trial
discovery sanctions; second, the spoliation inference; and third, the recog-
nition of an independent tort action for the intentional and/or negligent
spoliation of evidence.!8

One commentator has noted that these doctrines serve different insti-
tutional purposes: (1) a punitive function—to punish the spoliator and to

Evidence spoliation appears to be a growing problem. According to one
study, 50% of litigators found spoliation to be either a frequent or regular prob-
lem. SeeBell et al., supra note 8, at 530 (citing Deborah L. Rhode, Ethical Perspec-
tives on Legal Practice, 37 Stan. L. Rev. 589, 598-99 (1985)) (noting one-half of
litigators believe that unfair and inadequate disclosure of material information
prior to trial was “regular or frequent”). In the field of antitrust law, 69% of sur-
veyed lawyers had encountered unethical practices, the most common abuses be-
ing witness tampering and destroying evidence. See id. Some commentators
indicate that the increasing frequency of spoliation cases in the courts proves the
inadequacy of traditional remedies. See id. at 530 (noting inadequacy of traditional
remedies); Nolte, supra, at 355 (“In effect, traditional procedural and non-
procedural remedies are flawed by their limited scope, their inadequate prevent-
ative effect, and their failure to provide the victim with just compensation.”).

13. For a further discussion of the various remedies used nationally to combat
spoliation, see infra notes 17-64 and accompanying text. Part II includes a discus-
sion of the contentious trend among some states to recognize an independent tort
action for the intentional and/or negligent spoliation of evidence. For a further
discussion of the independent tort action, see infra notes 49-64 and accompanying
text.

14. For a further discussion of Pennsylvania’s past treatment of the spoliation
problem, see infra notes 65-103 and accompanying text.

15. For a further discussion of the most recent Pennsylvania decisions regard-
ing spoliation, see infra notes 104-35 and accompanying text.

16. For further discussion of the advantages and deficiencies of Penn-
sylvania’s treatment and for suggestions on how Pennsylvania can strengthen its
approach, see infra notes 136-88 and accompanying text.

17. See GORELICK ET AL., supra note 8, at 12-13 (listing various legal doctrines
used in spoliation context); Nolte, supra note 12, at 353 (listing procedural, non-
procedural and tort remedies used to combat spoliation).

18. See GORELICK ET AL., supra note 8, at 12-13 (noting primary remedies for
spoliation in civil proceedings); Losavio, supra note 7, at 862-69 (same); Nolte,
supra note 8, at 353 (same).



1999] COMMENT . 951

deter the incidence of future destructive acts; (2) a neutral function—to
preserve the accuracy of the factfinding process and (3) a compensatory
function—to restore the injured party to the position the party enjoyed
before the destructive act.!® Each type of sanction accomplishes each of
the above-mentioned functions with varying degrees of success.

A.  Pre-Trial Discovery Sanctions

A court may choose to impose discovery sanctions on the spoliating
party before the trial.2® For the purpose of this discussion, discovery sanc-
tions are “monetary and nonmonetary penalties imposed by trial judges
on a party or its counsel . . . for destruction of discoverable material the
party or its counsel knew or should have known was relevant to pending,
imminent, or reasonably foreseeable litigation.”?!

A court can utilize both statutory and inherent authority to impose
discovery sanctions.?? Federal and state courts find the explicit power to
punish spoliation in the sanction provision of each jurisdiction’s civil pro-
cedure code.?®> For example, Federal Rule of Civil Procedure 37(b) grants
courts the power to sanction a party or deponent who fails to comply with
a court-ordered discovery request.2* Each state and the District of Colum-

19. See GORELICK ET AL., supra note 8, at 27-28 (outlining compensatory, puni-
tive and neutral functions of spoliation remedies); see also Laurie S. Longinotti,
Comment, Welsh v. United States: Negligent Spoliation of Evidence: The Creation of a
Rebuttable Presumption, 19 Mempris ST. U. L. Rev. 229, 233 (1989) (noting spolia-
tion inference is based on evidentiary and deterrent rationales); Jay E. Rivlin,
Note, Recognizing an Independent Tort Action Will Spoil a Spoliator’s Splendor, 26 Hor-
sTrRA L. Rev. 1003, 1031 (1998) (asserting that recognition of spoliation tort action
will provide added deterrence effect currently lacking in traditional remedies).

20. For further discussion on the court’s ability to impose sanctions, see infra
notes 66-71 and accompanying text.

21. See GORELICK ET AL., supra note 8, at 65-66 (defining discovery sanctions).

22. See Robert L. Tucker, The Flexible Doctrine of Spoliation of Evidence: Cause of
Action, Defense, Evidentiary Presumption, and Discovery Sanction, 27 U. ToL. L. Rev. 67,
83 (1995) (concluding courts have both statutory and inherent power to sanction
evidence destruction); Kelly P. Cambre, Comment, Spoliation of Evidence: Proposed
Remedies for the Destruction of Evidence in Louisiana Civil Litigation, 39 Loy. L. Rev.
601, 608 (1993) (discussing court’s inherent and explicit powers).

23. See, e.g., Losavio, supra note 7, at 863-64 (noting explicit sanctioning
power for spoliation under federal and state rules of civil procedure); Cambre,
supra note 22, at 609 (remarking on existence of federal and state sanctioning
provisions). '

24. SeeFEp. R. Crv. P. 37(b)(2) (1999). The sanction provision of the Federal
Rule reads as follows:

If a party or an officer, director, or managing agent of a party or person

designated under Rule 30(b)(6) or 31(a) to testify on behalf of a party

fails to obey an order to provide or permit discovery . . . the court in
which the action is pending may make such orders in regard to the fail-

ure as are just, and among others the following:

[A] An order that the matters regarding which the order was made
or any other designated facts shall be taken to be established for the
purposes of the action in accordance with the claim of the party ob-
taining the order;
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bia has enacted a corresponding sanction provision in its civil procedure
code.? Permissible sanctions under Rule 37(b) include the exclusion of
critical testimony, treating matters relevant to the spoliated evidence as
established and holding the spoliator in contempt of court.26

A court’s power to sanction under Federal Rule 37(b) is critically im-
paired, however, by the mandate that there be a pre-existing court order
in place.2?” Federal courts, consequently, lack the authority to sanction
prelitigation destruction of evidence because at that early stage the spolia-
tor is not yet under the jurisdiction of any court.?® The vast majority of
state civil procedure codes contain a parallel pre-existing court order re-
quirement.?? Only Pennsylvania, California, New York and Texas allow
their courts to sanction discovery abuse regardless of the issuance of a
court order.30

[B] An order refusing to allow the disobedient party to support or
oppose designated claims or defenses, or prohibiting him from intro-
ducing designated matters into evidence;

[C] An order striking out pleadings or parts thereof, or staying fur-
ther proceedings until the order is obeyed, or dismissing the action
or proceeding or any part thereof, or rendering a judgment by de-
fault against the disobedient party;

[D] In lieu of any of the foregoing orders or in addition thereto, an
order, treating as contempt of court the failure to obey any orders
except an order to submit to a physical or mental examination . . .

In lieu of any of the foregoing orders or in addition thereto, the court

shall require the party failing to obey the order or the attorney advising

him or both to pay the reasonable expenses, including attorney’s fees,

caused by the failure, unless the court finds that the failure was substan-

tially justified or that other circumstances make an award of expenses
unjust.
Id.

25. See GORELICK ET AL., supra note 8, at 74-75 nn.24-28 (providing cites to
corresponding state sanction provisions).

26. See FEp. R. Civ. P. 37(b)(2); see also Thompson, supra note 8, at 572 (dis-
cussing range of possible court-imposed sanctions).

27. See GORELICK ET AL., supra note 8, at 68 (commenting that Rule 37’s pre-
existing court order requirement effectively limits relief to two polar categories of
cases: those in which spoliation victim is prudent enough to move for preservation
order at beginning of litigation and those in which spoliator is reckless enough to
destroy documents in face of judicial edict); see also Losavio, supra note 7, at 863
(noting that court order prerequisite critically limits force of Rule 37); see, e.g.,
Uniguard Sec. Ins. Co. v. Lakewood Eng’g. & Mfg. Corp., 982 F.2d 363, 367-68 (9th
Cir. 1992) (foreclosing application of Rule 37 sanctions where party’s alleged dis-
covery-related misconduct occurred prior to issuance of court order).

28. See Wilhoit, supra note 9, at 649 (discussing limitations and inadequacy of
court-imposed sanctions as spoliation remedy).

29. See GORELICK ET AL., supra note 8, at 74-75 nn.24-27 (cataloguing 46 state
procedural codes that contain parallel court order prerequisite); see id. at 76-77
(offering two suggestions for litigants in jurisdictions bound by pre-existing court
order requirement: first, move for document preservation order at early stage of
litigation and second, argue that sanctions should be imposed on basis of prior
oral or “constructive” order).

30. See id. at 75 n.28 (containing text of four states’ civil procedure sanction
provisions). For example, California’s discovery sanction provision reads, “Abuses
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Because most jurisdictions are hampered by the court order require-
ment, courts find an alternative source of sanctioning authority in the con-
cept of the court’s “inherent powers.”! The notion that a court possesses
certain inherent supervisory powers to conduct its business has existed for
centuries in the common law.32 The United States Supreme Court has
stated that the basis for the inherent power doctrine comes from “the con-
trol necessarily vested in courts to manage their own affairs so as to
achieve the orderly and expeditious disposition of cases.”®> The Court has
cautioned, however, that this power be exercised with restraint and discre-
tion.3* Finally, at least one court has invoked the Due Process Clause to
claim the authority to sanction evidence destruction in the absence of a
court order.35

of the discovery process include, but are not limited to . . . (6) disobeying a court
order to provide discovery.” Id. (emphasis added) (citing to CaL. Civ. Proc. CobE
§ 2303(a) (West 1987)).

31. See, e.g., Glover v. BIC Corp., 6 F.3d 1318, 1329 (9th Cir. 1993) (“A federal
trial court has the inherent power to make appropriate evidentiary rulings in re-
sponse to the destruction or spoliation of relevant evidence”); Uniguard Sec. Ins.
Co v. Lakewood Eng’g & Mfg. Corp., 982 F.2d 363, 368 (9th Cir. 1992) (finding
that court properly exercised its inherent power to sanction where court was other-
wise barred from sanctioning by Rule 37(b)’s pre-existing court order require-
ment); see also Turner v. Hudson Trans. Lines, 142 F.R.D. 68, 72 (S.D.N.Y. 1991)
(holding that courts possess power to sanction destruction of evidence through
use of both Rule 37 and inherent powers).

32. See GORELICK ET AL., supra note 8, at 78 (noting historical development of
inherent powers doctrine). The concept of inherent powers can be traced to the
16th century, where William Blackstone commented that the power to discipline
for “rude and contumelious behavior must necessarily be as ancient as the laws
themselves. For laws without a competent authority to secure their administration
from disobedience and contempt would be vain and nugatory.” Id. (citing 4 W.
BLACKSTONE, COMMENTARIES 282 (1765) (referencing inherent powers of court));
see also Philip A. Hostak, Note, International Union, Mine Workers v. Bagwell: A
Paradigm Shift in the Distinction Between Civil and Criminal Contempt, 81 CORNELL L.
Rev. 181, 186 (1995) (noting that by 14th century, common law courts’ inherent
power to punish for contempt was “firmly established”).

33. Link v. Wabash R.R. Co., 370 U.S. 626, 630-31 (1962) (invoking Court’s
inherent power to affirm dismissal of case sua sponte for want of prosecution). The
Court noted that the power to invoke this sanction is “of ancient origin” and “is
necessary to prevent undue delays in the disposition of pending cases and to avoid
congestion in the calendars of the [courts].” Id. at 629-30; see Roadway Express v.
Piper, 447 U.S. 752, 764 (1980) (“The inherent powers of federal courts are those
which ‘are necessary to the exercise of all others.’”) (quoting United States v. Hud-
son & Goodwin, 7 Cranch (11 U.S.) 32, 34 (1812)).

34, See Roadway Express, 447 U.S. at 764 (“Because inherent powers are
shielded form democratic controls, they must be exercised with restraint and
caution.”).

35. See Thompson, supra note 8, at 574 n.84. In the 1979 case Barker v. Bledsoe,
the Western District of Oklahoma stated:

The requirement of due process is not an ephemeral concept, confined

to the criminal area, but extends to all litigants. . . . When an expert

employed by a party or his attorney conducts an examination reasonably

foreseeably destructive without notice to opposing counsel and such ex-
amination results in either negligent or intentional destruction of evi-
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Once courts derive a legitimate source of sanctioning power, they can
impose a spectrum of sanctions on the spoliator including monetary pen-
alties, contempt sanctions, issue-related sanctions (such as ordering that
designated facts be taken as established or precluding the offending party
from supporting or opposing designated claims) and evidence sanctions
prohibiting the offending party from introducing certain matters into evi-
dence.?® In extreme cases, a court may issue terminating sanctions that
include striking part or all of the pleadings, dismissing part or all of an
action against a plaintiff spoliator or granting a default judgment against
a defendant spoliator.3? The spoliating party can also be ordered to pay
the injured party’s discovery and attorney’s fees.38

B. Spoliation Inference

The oldest and most popular technique used by courts to remedy spo-
liation is the employment of jury instructions.3® A spoliation instruction
will typically state that if relevant evidence within a party’s control is not
produced by the party at trial, the jury may presume that the evidence
would have negatively affected that party’s case had it been produced.4®
The judge instructs the jury to draw an unfavorable inference against a
litigant who has destroyed relevant documents in a dispute because the

dence . . . it appears that the court would not only be empowered, but

required to take appropriate action, either to dismiss the suit altogether

or ameliorate the ill-gotten advantage.

Barker v. Bledsoe, 85 F.R.D. 545, 54748 (W.D. Okla. 1979).

36. See Cedars-Sinai Med. Ctr. v. Superior Court, 954 P.2d 511, 517-18 (Cal.
1998) (listing available sanction options under state civil procedure code);
Losavio, supra note 7, at 864-66 (listing range of possible sanctions); Thompson,
supra note 8, at 572 (same).

37. See Cedars-Sinai, 954 P.2d at 517-18 (using and defining phrase “terminat-
ing sanctions”). For a discussion of Pennsylvania cases in which terminating sanc-
tions have been issued, see infra notes 74-83; 120-27 and accompanying text.

38. See Fep. R. Crv. P. 37(b) (2) (1999) (permitting injured party to seek attor-
ney’s fees and costs from spoliating party).

39. See Beers v. Bayliner Marine Corp., 675 A.2d 829, 831-32 (Conn. 1996)
(considering civil evidence spoliation issue for first time and deciding to follow
majority of jurisdictions in adoption of adverse inference rule); see also Armory v.
Delamirie, 93 Eng. Rep. 664, 664 (K.B. 1722) (employing jury instructions to over-
come spoliation problem in 16th century); Canter, supra note 7, at 15 (noting that
in 1998, spoliation inference remains majority rule for dealing with loss of alleg-
edly defective product). Although the adverse inference can be considered as one
component of the large umbrella of discovery sanctions a judge can choose to
impose, for the purposes of this Comment it will be treated as a separate remedy.

40. See Joun D. LawsoN, THE Law ofF PresumpTIVE EviDENCE 124 (1885)
(“[T]he non-production of evidence within the party’s power raises the strong pre-
sumption that if produced, it would militate against the one who withholds it.”);
Margaret O’Mara Frossard & Neal S. Gainsberg, Spoliation of Evidence in Illinois: The
Law After Boyd v. Traveler’s Insurance Company, 28 Loy. U. Cui LJ. 685, 690
(1997) (noting typical jury instruction); Losavio, supra note 7, at 862 (same).

Keep in mind that through the adverse jury instruction, many courts use the
terms “presumption” and “inference” interchangeably. See Frossard & Gainsberg
supra, at 690.
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spoliator is assumed to have been motivated by the concern that the mate-
rial would have been unfavorable to that party’s position.*!

In order for a court to impose a spoliation inference, the following
elements must be established: (1) an act of destruction of evidence; (2)
the evidence destroyed was relevant to the dispute; (3) the act of spolia-
tion was intentional and/or negligent; (4) legal proceedings were pending
or reasonably foreseeable at the time when destruction occurred; and (5)
the act of destruction was taken by the parties or their agents.*2> Most
jurisdictions will also require a showing that the destruction was in bad
faith and for the purpose of suppressing evidence.3

The inference clearly serves a punitive function.** Early American
courts followed the common law reasoning that spoliators must be pun-
ished so that they cannot profit from their wrongdoing.#®> The spoliation

41. See W. Russell Welch & Andrew Marquardt, Spoliation of Evidence, 3WTR
BrIer 9 (1994) (discussing spoliation inference and other punishments that can be
imposed on wrongdoer in pending lawsuit); see also Cambre, supra note 22, at 604-
05 (“[T]he common sense observation that a party who proceeds to destroy a doc-
ument that may be relevant to litigation is more likely to have been threatened by
the document than is the party in the same position who does not destroy the
document.”).

42. See GORELICK ET AL., supra note 8, at 38 (listing elements of spoliation
inference).

43. See Canter, supra note 7, at 13-14 (noting that although most courts are
reluctant to sanction without bad faith or willful destruction finding, some courts
allow spoliation inference for negligent loss or destruction of evidence); Thomp-
son, supra note 8, at 575 (“Most courts and commentators have suggested that a
spoliation inference is not available if the destruction results from mere negli-
gence.”). Compare S.C. Johnson & Son, Inc. v. Louisville & Nashville R.R. Co., 695
F.2d 253, 258 (7th Cir. 1983) (holding that court must believe spoliating party
acted in bad faith before unfavorable inference can arise), with Nation-Wide Check
Corp. v. Forest Hills Distrib., 692 F.2d 214, 217 (1st Cir. 1982) (showing of bad
faith not required to establish inference against party who destroyed documents
relevant to case).

44. See Nation-Wide, 692 F.2d at 218 (discussing historical rationale behind
spoliation inference). In discussing the policy rationale of the Armory decision,
Judge Breyer commented that “the inference was designed to serve a prophylactic
and punitive purpose and not simply to reflect relevance.” Id.

The inference’s primarily punitive nature is demonstrated by the fact that the
majority of courts refuse to employ the inference absent a showing of willfulness or
bad faith. See GORELICK ET AL., supra note 8, at 41 (“If the function of the inference
is punishment, then it seems essential to impose a requirement of fault or bad faith
. .. if the function of the doctrine is instead to compensate for losses suffered by
innocent adversaries, liability should be imposed for negligent spoliation.”).

45. See, e.g., Pomeroy v. Benton, 77 Mo. 64, 86 (1882) (holding spoliators
must not profit from their wrongs). The Missouri Supreme Court reasoned that:
It is because of the very fact that the evidence of the plaintiff . . . hals]
been destroyed, that the law, in hatred of the spoiler, bafflers the de-
stroyer and thwarts his inquisitous purpose, by indulging a presumption
which supplies the lost proof, and thus defeats the wrongdoer by the very

means he had so confidently employed to perpetrate the wrong.

Id. But see Commonwealth v. Webster, 59 Mass. (5 Cush.) 295, 317 (1850) (holding
that inference may impede factfinding process because innocent men, fearing pre-
sumption, may resort to deception to avoid it).
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protection for the injured party.165 In cases of pure negligence, or in
cases where the evidence is relevant but of marginal value to the injured
party, the “vanishing” inference is probably appropriate.!®¢ In cases where
spoliation is suspicious or the lost evidence is crucial to make out the case,
however, a stronger type of inference is needed.!®” Where a party inten-
tionally destroys evidence, Pennsylvania courts should use a rebuttable
presumption inference, which is more burdensome on the spoliator than
the current “vanishing” inference.!68

By creating a rebuttable presumption, the trial court establishes the
missing elements of the plaintiff’s case that could only have been proven
by the availability of the missing evidence.!®® The burden of persuasion
shifts to the spoliator to disprove the existence of the presumed fact.170

difficulty in uncovering clandestine spoliation act, strong incentive exists for spoli-
ator to choose spoliation over procedural and substantive consequences of disclos-
ing sensitive or potentially incriminating information).

165. See, e.g., Walker v. Herke, 147 P.2d 255, 260-61 (Wash. 1944) (holding
that adverse inference presumption is not enough to withstand summary judg-
ment). Thus, it is possible for a defendant to destroy key evidence and avoid trial
altogether. See Longinotti, supra note 19, at 231 (noting that in some cases, plain-
tiff’s evidence without benefit of presumption may not be enough to support jury
verdict and thus, directed verdict for defendant may follow); Rivlin, supra note 19,
at 1015 (“When only the traditional remedies are available, there is no incentive
for a harmed party to pursue a claim of spoliation since it is the harmed party who
incurs the entire cost of proving that spoliation occurred without any reimburse-
ment for her efforts.”); Thompson, supra note 8, at 576 (stating that because courts
have found that presumption alone is not enough to withstand summary judgment
motion, it might be possible for spoliating defendant to destroy evidence and
avoid trial entirely).

166. See Cambre, supra note 22, at 639 (advocating use of vanishing inference
in Louisiana in limited circumstances).

167. See Welsh v. United States, 844 F.2d 1239, 1248 (6th Cir. 1988) (approv-
ing imposition of rebuttable presumption in certain circumstances). The court
stated:

When, as here, a plaintiff is unable to prove an essential element of her

case due to the . . . loss or destruction of evidence by an opposing party,

and the proof would otherwise be sufficient to survive a directed verdict,

it is proper for the trial court to create a rebuttable presumption that

establishes the missing elements of the plaintiff’s case that could only

have been proved by the availability of the missing evidence. The burden

thus shifts to the defendantspoliator to rebut the presumption and dis-

prove the inferred element of plaintiff's prima facie case.
Id.

168. See Cambre, supra note 22, at 606 (explaining rebuttable presumption
inference, which shifts burden of persuasion to spoliator who must disprove exist-
ence of presumed fact rather than simply offer explanation for it); Longinotti,
supra note 19, at 231-32 (same).

169. See Welsh, 844 F.2d at 1248 (discussing implications of rebuttable
presumption).

170. See Longinotti, supra note 19, at 231 (discussing rebuttable presump-
tion’s operation and effect). According to one commentator:

The [rebuttable] presumption does not disappear automatically when

the party opposing the presumption presents contrary proof, as does the

vanishing presumption. The presumption is rebutted only when the trier
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‘Several jurisdictions have employed this approach with great success.!”!
The court typically makes a threshold finding that spoliation has deprived
the plaintiff of the ability to prove a prima facie case and that the evidence
is missing due to the fault or negligence of the adverse party.!7? Shifting
the burden results in proving the plaintiff’s prima facie case.173

Unfortunately, neither type of adverse inference will provide relief
where the spoliator is a third party to the litigation.!”4 It is nearly impossi-
ble to craft an equitable jury instruction that will compensate the injured
party for the loss of evidence without also punishing the adverse party not
responsible for the act of spoliation.175

2. Discovery Sanctions

Because discovery sanctions are imposed before a bench trial, they are
more conclusive and predictable in effect than the spoliation inference. A
jury may not know how to react to a spoliation claim.!7¢ A jury unfamiliar
with litigation may punish evidence destruction more severely.!”” Con-

of fact (the jury) is convinced that the party opposing the presumption

has produced evidence sufficient to overcome the presumed fact by the

appropriate degree of persuasion or production that is required by the

substantive law of that jurisdiction.
Id. at 231-32.

171. See, e.g., Welsh, 844 F.2d at 124549 (creating rebuttable presumption suf-
ficient to survive directed verdict from negligent loss or destruction of evidence by
adverse party); Nation-Wide Check Corp., Inc. v. Forest Hills Distrib., Inc., 692
F.2d 214, 217-19 (Ist Cir. 1982) (holding that document destruction that
amounted to “knowing disregard” of plaintiff’s claim, though not necessarily con-
stituting “bad faith”, gave rise to adverse inference that sustained plaintiff’s burden
of proof); Sweet v. Sisters of Providence, 895 P.2d 484, 492 (Alaska 1995) (impos-
ing rebuttable presumption on hospital to prove actions were not negligent after
hospital lost key medical records); Public Health Trust v. Valcin, 507 So. 2d 596,
599 (Fla. 1987) (recognizing rebuttable presumption of negligent performance of
surgery when “essential medical records are unavailable due to the adverse parties’
negligence”); De Laughter v. Lawrence County Hosp., 601 So. 2d 818, 821-22
(Miss. 1992) (imposing presumption that missing records would contain evidence
unfavorable to hospital).

172. See Sweet, 895 P.2d at 497 (discussing necessary threshold before rebutta-
ble presumption can be imposed).

173. See Welsh, 844 F.2d at 1249 (“[T1his approach merely selects which of two
parties—the innocent or the negligent—will bear the onus of proving a fact whose
existence or nonexistence was placed in greater doubt by the negligent party.”).

174. See Frossard & Gainsberg, supra note 40, at 695 (discussing problems of
third party spoliation).

175. See id. at 694-95 (discussing problems in giving jury instructions); see also
Wilhoit, supra note 9, at 674 (advocating that only circumstance where courts
should recognize independent spoliation tort is where third party to litigation in-
tentionally interferes with evidence).

176. See GORELICK ET AL., supranote 8, at 69 (asserting that discovery sanctions
provide greater predictability than does inference).

177. See Telectron, Inc. v. Overhead Door Corp., 116 F.R.D. 107, 129 (S.D.
Fla. 1987) (holding judicial sanctions guaranteed more predictability than leaving
it to jury). The court stated that allowing the jury to draw an inference “would
leave too much to fortuity, since we can only speculate as to the significance which
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versely, it is conceivable that a jury may be more apt to believe a good
explanation and may award insufficient damages to the injured party.

Pennsylvania is one of the few states whose civil procedure code sanc-
tion provision does not parallel that of Federal Rule 37.178 As discussed
above, a court’s sanctioning authority in the Federal Rules of Civil Proce-
dure and in most state codes is limited by the pre-existing court order
requirement.'”® Pennsylvania courts enjoy more sanctioning freedom be-
cause they are not bogged down by this requirement. Pennsylvania’s cor-
responding rule of civil procedure permits the court to impose sanctions if
(1) a party, “in response to a request for production or inspection . . . fails
to respond that inspection will be permitted . . . or fails to permit inspec-
tion as requested; [or (2)] a party or person otherwise fails to make discovery
or to obey an order of court respecting discovery.”!8® Moreover, willful
conduct is no longer a condition precedent to the power to impose a
sanction.!8! :

Another benefit of discovery sanctions is that they are flexible and
adaptable to the case. Courts have a variety of measures they can impose:
monetary sanctions, contempt sanctions, issue-related sanctions, dismissals
of complaints and entry of default judgments.182

Prior to Schroeder, most Pennsylvania courts followed the Roselli rule
that the appropriate sanction for plaintiffs who lose key evidence was an
almost automatic dismissal of the case on defendant’s summary judgment
motion.'®® This meant that a defendant was not forced into the untena-
ble position of having to defend a claim without key evidence. Mechanical
application of the Roselli rule, however, had an unjustly disproportionate
effect on the plaintiff because it completely barred a plaintiff from dam-
ages even if the plaintiff bore a minimal degree of responsibility for the
spoliation.}8* In the wake of Schroeder, courts must be careful not to swing
to the other extreme and make it impossible for the defendant to achieve

a jury might attach to evidence of wiliful document destruction in the context of a
complex and protracted antitrust case.” Id. at 136.

178. For a further discussion of Pennsylvania’s civil procedure code sanction
provision, see infra note 180 and accompanying text.

179. For a further discussion of the limitations put onto those courts which
have a pre-existing court order requirement, see supra notes 27-35 and accompany-
ing text.

180. 42 PA. Cons. StaT. ANN. § 4019(a) (1) (vii) & (viii) (West 1999) (empha-
sis added).

181. Seeid. (discussing judge’s ability to impose sanctions for negligent failure
to respond to court’s requests).

182. For a further review of the benefits of discovery sanctions, see supra notes
36-38 and accompanying text.

183. For a further discussion of Pennsylvania’s prior treatment, see supra
notes 64-71 and accompanying text. .

184. See, e.g., DeWeese v. Anchor Hocking Consumer & Ind. Prods. Group,
628 A.2d 421, 424 (Pa. Super. Ct. 1993) (dismissing plaintiff's product liability ac-
tion where allegedly defective product was disposed of by plaintiff’s employees
while plaintiff was being treated for injuries).
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summary judgment when circumstances would warrant such a result.
Courts applying the Schmid spoliation test must not be afraid to grant a
defendant summary judgment when no other device can sufficiently rem-
edy the injured party.!85

VI. CoNcLUSION

The loss of crucial evidence is devastating for a party trying to prove a
case or trying to defend against one. Pennsylvania courts have recently
resolved certain key issues regarding spoliation.!®¢ Pennsylvania’s rejec-
tion of an independent spoliation tort is an appropriate decision because
the addition of a new tort action will create more problems than it would
help to solve.!®7 On the other hand, Pennsylvania courts must not be
afraid to toughen its existing remedies to compensate the injured party
effectively in the absence of such a spoliation action. Tougher standards
will create a meaningful disincentive for the spoliator and likewise com-
pensate the injured party.

In circumstances where the spoliation is intentional or appears reck-
less, Pennsylvania courts should employ a rebuttable presumption that
would shift the burden of proof onto the spoliator.188 This would ensure
that the plaintiff has the opportunity to make out a prima facie case even
in the absence of key evidence and will not be subjected to a directed
verdict. Pennsylvania courts should look to other jurisdictions that have
already successfully employed the rebuttable spoliation presumption for
guidance as to the proper circumstances under which to use it.!8°

When applying the Schmid balancing test delineated in Schroeder,
Pennsylvania courts should not be afraid to issue terminating sanctions
and to grant summary judgment to a defendant manufacturer when the
plaintiff’s evidence spoliation has rendered it impossible to defend a case
adequately, and when no lesser remedy can sufficiently balance the scales
for the defendant.!®0

Cecilia Hallinan

185. See, e.g., Bowman v. American Med. Sys., Inc., No. CIV.A.96-7871, 1998
WL 721079, at *¥3 (E.D. Pa. Oct. 9, 1998) (granting defendant summary judgment
on spoliation grounds for first time in wake of Schroeder decision).

186. For discussion of these Pennsylvania cases, see supra notes 74-134 and
accompanying text.

187. For discussion of Pennsylvania’s rejection of this tort, see supra notes
128-34 and accompanying text.

188. For discussion of this tact, see supra notes 39-47 and accompanying text.

189. For discussion of these courts, see supra notes 3947 and accompanying
text.

190. For a discussion of Schmid and Schroeder, see supra notes 106-27 and ac-
companying text.
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