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intended an unwritten Constitution. Even if such statements serve as a
starting point for building a normative theory of the Constitution, the his-
torical evidence shows that these statements contradict the pervasive and
predominant themes of the ratification debate. They are thus unlikely
candidates for aiding the attempt to discover the best construction of the
Necessary and Proper Clause.

IV. STATE POWER TO CREATE AND PROTECT FUNDAMENTAL RIGHTS FROM

FEDERAL INTRUSION

The final theory linking the federal system to fundamental rights is
the most novel-and perhaps least plausible-of the group. As has been
demonstrated, those who opposed the Constitution often linked the con-
cern for protecting personal liberty to the preservation of state authority.
A variation on this theme was the claim that the Supremacy Clause (and
the Constitution generally) empowered Congress to enact laws that would
override conflicting state laws, including basic individual rights embodied
in state declarations of rights. 443 This line of attack was partly defensive in
nature because the Constitution's proponents argued against a bill of
rights on the ground that the people's rights would continue to be se-
cured by tie declarations of rights in the state constitutions. This defense
rested on a premise of a limited national government that had not been
empowered to override those rights.444 Nevertheless, statements about
the potential threat to state law rights posed by the Constitution have
prompted some scholars to suggest that the other rights retained by the
people in the Ninth Amendment consist of, or at least include, rights se-
cured by state law.445

443. See, e.g., Mason, supra note 109, at 9, 11 (arguing in favor of bill of rights
and observing that "the Laws of the general government" are "paramount to the
Laws and Constitutions of the several States").

444. See Letter from Roger Sherman to Unknown, supra note 240, at 386-87
(underscoring that Federal Supremacy Clause applied only to laws not exceeding
powers granted by Constitution and noting that states will police system to ensure
that national government has not overstepped boundaries). Sherman, of course,
would have had no disagreement with Mason as to the legal effect of the
Supremacy Clause; the real substance of their disagreement concerned whether
the powers granted to the national government granted sufficiently broad author-
ity to invade the fundamental sorts of rights included in the state declarations of
right. See id. at 389 (stating Sherman's view that "[i]n order to [have] a well regu-
lated government, the legislature, Should be dependant on the people, and be
vested with a plenitude of power.., to be exercised only for the public good").
Some opponents of the Constitution, however, relied on the text of the Supremacy
Clause as independent evidence that the Framers of the Constitution intended to
create a consolidated, all-powerful government over the nation as a whole. See, e.g.,
LETTER OF CENTINEL V, supra note 109, at 168 (arguing that if "foregoing powers
should not suffice to consolidate the United States into one empire" Convention
added Supremacy Clause "as if to prevent the possibility of doubt" and result will
be "iron-handed despotism").

445. See Caplan, supra note 415, at 227-28 (discussing rights included in Ninth
Amendment); Calvin R. Massey, Federalism and Fundamental Rights: The Ninth
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The most extreme version of this theory, set forth in several works by
Calvin R. Massey, posits that one purpose of the Ninth Amendment was to
serve as a kind of "Reverse Preemption Clause. '44 6 For example, rights
protected as fundamental by state constitutions would trump inconsistent
acts of Congress, despite the Supremacy Clause, because the inclusion of
rights in a state constitution would assure their status as rights retained by
the people and limit the scope of federal power.44 7 Not surprisingly, Mas-
sey's claim that the Ninth Amendment secures state-created rights as af-
firmative limitations on federal power had not been advanced by a single
commentator between 1789 and the 1980s. This reading, moreover,
presents an incoherent amalgamation of diametrically opposed readings
of the text and history of the Ninth Amendment.

A. State Law Rights and the Ninth and Tenth Amendments

As originally set forth in the work of Russell Caplan, upon which Pro-
fessor Massey relied, the state-law rights thesis was an attempt to reinforce
the close historical link between the Ninth and Tenth Amendments. The
thesis posited that the Ninth Amendment took the role of securing the
rights, existing under state law, that had been guaranteed by Article II of
the Articles of Confederation. 448 As we have seen, Article II was the state
sovereignty provision of the Articles, which provided that each state "re-
tains.., every power, jurisdiction, and right, which is not by this Confeder-
ation expressly delegated to the United States."44 9 Article II was a rights
guarantee in exactly the same sense that the Tenth Amendment is a rights

Amendment, 38 HASTINGs L.J. 305, 322-29, 343 (1987) (stating that Ninth Amend-
ment protects positive rights having source in state law); Wilmarth, supra note 2, at
1285-89, 1297-98 (same); cf McConnell, supra note 309, at 229 (suggesting that
state law rights, along with other federal positive law rights, were among
unenumerated rights to which Ninth Amendment referred). McConnell stated:

[T]he [Ninth] Amendment neither creates new rights nor alters the sta-
tus of pre-existing rights. Instead, it simply provides that the individual
rights contained in state law are to continue in force under the Constitu-
tion until modified or eliminated by state enactment, by federal preemp-
tion, or by judicial determination of unconstitutionality.

Id. at 228.
446. See MAssEY, supra note 16, at 123-73 (discussing Ninth Amendment and

"Reverse Preemption Clause"); Massey, supra note 42, at 988 (same); Calvin R. Mas-
sey, The Anti-Federalist Ninth Amendment and its Implications for State Constitutional
Law, 1990 Wis. L. REv. 1229, 1254-61 (same).

447. See Massey, supra note 445, at 1233 (stating "state citizens have the power,
through their state constitutions, to preserve areas of individual life from invasion
by the federal Congress in the exercise of its delegated powers."). He characterizes
this view as "radical stuff, for it amounts to a form of reverse preemption." Id.

448. See Caplan, supra note 415, at 262 ("[T]he ninth and tenth amendments
both derived from article II of the Articles of Confederation."). Caplan also con-
tends that the Ninth Amendment has its origins in the seventeenth Virginia
amendment. See id. at 254 n.132 (stating that commentators usually acknowledge
descent from seventeenth Virginia amendment to Ninth Amendment).

449. ARTICLES OF CONFEDERATION art. II (declaring completely that "[e]ach
state retains its sovereignty, freedom, and independence, and every power, jurisdic-
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guarantee-it secured for the states the sovereign power, including the
authority to recognize rights in state law, beyond the authority granted to
the nation. 450 The security this added to personal rights was purely an
indirect result. One implication of this retained sovereignty was that the
rights guaranteed by state law would continue to be secure to the extent
that powers actually delegated to the national government did not include
authority sufficient to displace such state-law rights. 45 1

Caplan's article suggested that the rights referred to, and secured by,
Article II of the Articles of Confederation were the individual-right guar-
antees found within state law, whether constitutional or statutory. 452 He
concluded that the rights in question were state rather than federal
rights. 4 53 Therefore, just as with reserved powers under the Tenth
Amendment, Caplan found the security given these rights by the Ninth
Amendment depended entirely on an appropriate construction of federal
powers to determine whether those powers extended far enough to permit
federal preemption of such state law rights. 4 5 4 In support of this reading,
Caplan pointed to a statement attributed to Edmund Randolph that
linked together the texts of the Virginia equivalents of the Ninth and
Tenth Amendments. 455 Caplan concluded that inasmuch as the Tenth

tion, and right, which is not by this Confederation expressly delegated to the
United States in Congress assembled").

450. See id. (providing in part that states retain "sovereignty, freedom, and
independence").

451. See Caplan, supra note 415, at 236 (explaining that under Article II of
Articles of Confederation, states "retained the right of self-government and, conse-
quently, the fight to enact and maintain laws regarding individual liberties.").

452. See id. ("The Articles of Confederation recognized that the country's fun-
damental law consisted of the states' fundamental laws.").

453. See id. at 243 (contending that "enforceable rights beyond those enumer-
ated in the Constitution (or in the form of federal statutes) would exist only in the
governments of the various states"); id. at 262-63 (arguing that Ninth and Tenth
Amendments were each derived from Article II of Articles of Confederation and
"were paired in the final version of the Bill of Rights probably because of their
analogous residual purposes"). Clearly, Caplan sees the Ninth Amendment as se-
curing only residual rights. Moreover, unlike Massey, he places no weight on
whether the rights exist as a matter of ordinary positive law, as in a statute or in a
state's fundamental law; each sort of state law, on his reading, receives the same
security as being guaranteed to the extent that it is not preempted by a valid exer-
cise of granted power.

454. See id. at 261 (stating that Ninth Amendment rights "cannot form a basis
for holding acts of Congress unconstitutional" because "they are state rather than
federal in character").

455. See id. at 255-56 (discussing view that Madison based Ninth Amendment
on First and Seventeenth proposed Virginia amendments). Madison recounted
Randolph's opposition:

His principal objection was pointed agst. the word 'retained,' in the elev-
enth proposed amendment [the Ninth Amendment], and his argument
if I understood it was.., that as the rights declared in the first ten of the
proposed amendments were not all that a free people would require the
exercise of, and that as there was no criterion by which it could be deter-
mined whether any other particular right was retained or not, it would be
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Amendment, unlike Article II, referred only to powers and not to rights, it
followed that the Ninth Amendment became the textual grounding for
securing rights that exist under state law, but which are subject to the exer-
cise of powers actually granted by the Constitution. 456

Professor Massey, on the other hand, culled from Caplan's analysis
the bare conclusion that the Ninth Amendment was at least in part "an
attempt to be certain that rights protected by state law were not sup-
planted by federal law simply because they were not enumerated." 457

Contrary to Caplan's analysis, however, Massey found that the Ninth
Amendment's state law rights trump federal powers in the event of con-
flict.458 He rested this conclusion on two arguments: (1) the textual argu-
ment that, if the unenumerated state-law rights limit only state power, and
not federal power, these unenumerated rights would be disparaged vis-i-

more safe and more consistent with the spirit of the 1st and 17th
amendts. proposed by Virginia that this reservation agst. constructive
power, should operate rather as a provision agst. extending the powers of
Congs. by their own authority, than a protection to rights reducible to no
definite certainty.

Id. (quoting Letter from James Madison to George Washington, supra note 105, at
431).

Another commentator who embraced Caplan's thesis, Arthur Wilmarth, also
relied upon the same dialogue from Virginia to which Randolph had contributed.
See Wilmarth, supra note 2, at 1302 & n.209 (concluding that Ninth and Tenth
Amendments reflect "parallel intent" and were designed to "work together to re-
strain the extension of congressional powers by implication").

456. See Caplan, supra note 415, at 263-64 (comparing Ninth and Tenth
Amendments and concluding that "[t]he ninth amendment looks to the past, to
established rights that have been or shall be 'retained'; the tenth amendment
looks to the future, allowing the states to legislate, to revise their constitutions, and
in general to engage in appropriate governmental operations"). At first glance,
Caplan's conclusion might seem more plausible because the Virginia proposal that
anticipated the Tenth Amendment used Article II's "rights, powers, and jurisdic-
tion" language, while Madison's Tenth Amendment proposal used only the lan-
guage of "powers." Compare Debates in the Convention of the Commonwealth of
Virginia on the Adoption of the Federal Constitution, in 3 ELLIOT's DEBATES, supra
note 19, at 659 ("That each state in the Union shall respectively retain every power,
jurisdiction, and right, which is not by this Constitution delegated to the Congress
of the United States, or to the departments of the federal government."), with 1
ANNALS OF CONG. 454 (Joseph Gales ed., 1789) ("The powers delegated by this
constitution are appropriated to departments to which they are respectively
distributed.").

457. See MASSEY, supra note 16, at 121-22 (discussing purpose of Ninth Amend-
ment "to do more than secure unenumerated state-sourced rights from federal
invasion" and "serve as a barrier to encroachment upon natural rights retained by
the people" (citing Caplan, supra note 415, at 254)); see also id. at 123-24 (stating
that "even originalist commentators such as Russell Caplan have concluded that
the Ninth Amendment 'simply provides that the individual rights contained in
state law are to continue in force under the Constitution until modified or elimi-
nated by state enactment, by federal preemption, or by ajudicial determination of
unconstitutionality"' (quoting Caplan, supra note 415, at 228)).

458. See id. at 124 (arguing that Ninth Amendment rights "are, by definition,
federal constitutional rights, whatever their ultimate source may be").
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vis the enumerated rights, which do limit federal power; 4 9 and (2) the
historical claim that the antifederalistswere seeking to limit federal power
and would not have agreed to a provision that did not protect fundamen-
tal state-law rights against federal power. 460

A fundamental problem, however, is that the two proffered reasons
for refusing to limit the state-law rights as proposed by Caplan would
equally be grounds for rejecting Caplan's conclusion that the Ninth
Amendment was about securing state-law rights as such-a conclusion that
rested on the finding that the purpose was only to reserve state law rights
that were not superseded by the powers granted by the Constitution. 461

Thus, if we reject Caplan's attempt to analogize the protection given state-
law rights by the Ninth Amendment to the protection given residual state
powers by the Tenth, as Massey insists we must based on the Ninth Amend-
ment's prohibition on disparaging unenumerated rights, we equally un-
dercut the major piece of evidence Caplan relies upon to link the Ninth
Amendment to securing state law rights: Edmund Randolph's statement
linking together the basic thrust of the Virginia equivalents of the Ninth
and Tenth Amendments. 462 Similarly, if it is true that the antifederalists
would not have been satisfied with a simple reassurance that state-law
rights would not be displaced except by the legitimate exercise of dele-
gated power, it follows that the very foundation of Caplan's argument-

459. See id. (stating that Ninth Amendment forbids interpreters to "deny or
disparage" other rights retained by people in state constitutions); see also U.S.
CONST. amend. IX ("The enumeration in the Constitution of certain rights shall
not be construed to deny or disparage others retained by the people.").

460. See Massey, supra note 445, at 1244 (finding fault with Caplan's reading
in part because it "assumes that the Anti-Federalists failed to realize that the ninth
amendment would not do what they demanded of it: preserve individual rights
rooted in state law against federal invasion"). Massey went further to state: "Given
the evident and overriding concern of the Anti-Federalists on this point, it is highly
unlikely that the Anti-Federalists would have acceded to an amendment so ill-
suited to their purpose." Id..

461. See id. (discussing Caplan's view). Remarkably, Massey states these con-
tradictory conclusions without questioning the line of analysis by which Caplan
reasoned that state law rights were protected by the Ninth Amendment, including
his use of evidence linking both the Ninth and Tenth Amendments to Article II of
the Articles of Confederation. See id. ("Caplan contends that the [Ninth] amend-
ment simply provides that the individual rights contained in state law are to con-
tinue in force under the Constitution until modified or eliminated by state
enactment .... (quoting Caplan, supra note 415, at 254)). Massey's analysis at-
tempts to link the Ninth Amendment to the debate over the Supremacy Clause
and the adequacy of the state declarations of rights, but Caplan's analysis links the
amendment to the fears expressed as to the omission of Article II of the Articles of
Confederation. Id. at 1254 (arguing that his interpretation of Ninth Amendment
does not violate Supremacy Clause). Consequently, whereas Caplan's analysis is
premised on the view that all state-law rights are secured, but only residually (to
the extent not preempted by powers granted the nation), Massey focuses exclu-
sively on state fundamental law. Id. at 1258-63 (discussing Ninth Amendment as
preserving state fundamental law).

462. For a discussion of Edmund Randolph's view, see supra note 102-03 and
accompanying text.
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that the Ninth Amendment grew out of Article II of the Articles of Confed-
eration-must equally be rejected. 463

Massey's state-law rights thesis and Caplan's analysis, however, begin
at fundamentally opposed starting points for understanding the project
embodied in the Ninth Amendment. Caplan sees the Amendment as an
outgrowth of Article II and, therefore, as a complementary provision to
the Tenth Amendment's general reservation of all power not granted to
the national government. 464 Massey sees the Amendment as an expansion
of the limiting provisions of the first eight amendments and, thus, as com-
plementary to the idea of stating affirmative limitations on powers
granted to government.465 Although these views are superficially similar,
virtually every bit of evidence that would support Caplan's reading would

undermine Massey's, and vice-versa.

The key to resolving the issue of the relationship between concerns

about state-law rights and the Bill of Rights is to understand that the fear
of displacement of state law was really a variation on the general antifeder-
alist themes of unlimited powers and consolidated government. Mary-
land's antifederalist minority, for example, proposed that "Congress shall
exercise no power but what is expressly delegated by this constitution." 466

Its proponents claimed that, pursuant to this provision, the "general pow-
ers given to Congress" by the Necessary and Proper Clause and the
Supremacy Clause would be restrained, constructive powers prevented
and "those dangerous expressions by which the bills of rights and constitu-
tions of the several states may be repealed by the laws of Congress, in some
degree moderated, and the exercise of constructive powers wholly pre-

463. See Massey, supra note 445, at 1238 n.50 (suggesting that his own state-law
rights interpretation is bolstered because other commentators have followed
Caplan's lead in perceiving Ninth Amendment as guarantee of rights secured by
state law). This claim is unwarranted. In each case, the authors linked up with
Caplan's idea that the rights secured by the Ninth Amendment are state-law rights
in their nature and concluded that the Ninth Amendment performs the same
function for state-law rights that the Tenth Amendment performs for state powers.
See, e.g., Wilmarth, supra note 2, at 1302-03 n.209 (distinguishing view that Ninth
Amendment is "barrier against the extension of federal powers by unwarranted
implication," which follows Caplan, fiom view that Amendment acts as "limitation
on the means by which [federal] powers could be exercised"). Although Caplan
and those who have followed his lead may well have confounded the purposes of
the Ninth and Tenth Amendments, the evidence and analysis they rely upon
hardly furthers Massey's conception of the project embodied in the Ninth Amend-
ment. For a discussion of the Ninth and Tenth Amendments, see supra notes 378-
82 and accompanying text.

464. For a discussion of Caplan's Ninth Amendment analysis, see supra note
445 and accompanying text.

465. For a discussion of Massey's view of the Ninth Amendment, see supra
notes 457-60 and accompanying text.

466. See Address of a Minority of the Maryland Ratifying Convention, supra
note 41, at 94 (agreeing to this amendment to Constitution by "unanimous vote" or
"great majority" and restraining powers given to Congress in Article I).
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vented."46 7 This state-law-rights-based argument and proposal leads di-
rectly to the Tenth Amendment as drafted by Madison. Furthermore, it
underscores that inferences against rights to be reserved structurally, by
the grant of limited powers and the reservation of all powers not granted,
were feared as much as deficiencies in the elaboration of specific, affirma-
tive limitations on government power.

To put the same basic point another way, the debate over the signifi-
cance of the Supremacy Clause begged the question presented by the bal-
ance of the debate over the Constitution as a whole. The Constitution's
defenders conceded that the Supremacy Clause meant that federal law
would displace conflicting state law, but they denied that the powers
granted to the national government were extensive enough to present a
real threat to traditional rights secured by state law. Those who opposed
the Constitution believed that the Supremacy Clause eliminated the secur-
ity of state-law guarantees because the rest of the Constitution could be
read to grant so much power to the national government as to render
state-law protections meaningless. The debate over the Supremacy Clause
became simply another angle from which to continue the dialogue be-
tween those demanding and those opposing a bill of rights in general and
a clause reserving power to the people and the states in particular.

Caplan argues correctly that the resolution of the debate over the
continuing efficacy of state-law rights can be linked to antifederalist de-
mands that the Constitution include a provision analogous to Article II of
the Articles of Confederation to ensure that the states retained all powers
and rights not actually delegated to the federal government. 468 Caplan is
wrong, however, that the provision called for by this debate is the Ninth
Amendment; rather, it is the Tenth Amendment. 469 In both the ratifica-
tion-period debate, as well as in the proposals offered by the state ratifying
conventions, the demand for a general reservation provision was cast in
terms of reserved powers or reserved rights, as well as in terms of "rights,
powers, and jurisdiction" (the language of Article II).470 There is no evi-
dence suggesting that the variations in the proposed language in these
demands implied any difference in the substance of the proposed amend-
ment. In every case, what was proposed was a general reservation of sover-
eign power that would secure rights guaranteed by state law to the extent

467. See id. at 94-95 (referencing one of thirteen amendments agreed to by
Maryland convention and referred to committee). This proposal is simply another
version of the general reservation clause demanded by antifederalists at every con-
vention; it is the functional equivalent of the Tenth Amendment.

468. See Caplan, supra note 415, at 245 (stating that "antifederalists pointed
out that Article II of the Articles of Confederation had embraced individual as well
as state rights, and argued that a bill of rights was necessary to guarantee individu-
als the same protection under the proposed Constitution").

469. See id. at 259-60 (finding that provision that antifederalists envisioned
ultimately became Ninth Amendment).

470. For a discussion of the Constitution's scheme of enumerated powers and
reserved rights, see supra note 56-62 and accompanying text.
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that the powers actually granted to the national government did not con-
flict with them.

The Ninth Amendment protected exactly the same rights-those de-
fined as the residuum from the powers delegated to the nation by the
Constitution-but from an entirely different potential threat. Federalist
critics feared that a bill of rights, as described above, that attempted to
enumerate specific limitations on the powers delegated by the Constitu-
tion might threaten the rights secured structurally by creating the infer-
ence that the federal government was limited only by the specific rights
contained in the bill of rights. 4 7 1 A related argument was that the inclu-
sion of fundamental rights as to which no power had in fact been granted
could itself raise an inference that unintended powers had been granted
as to which such specified rights served as exceptions or limitations. 472

The Constitution's antifederalist critics, who demanded a bill of rights,
simply added to the concerns that led to the Ninth Amendment, inasmuch
as they chose to adopt the thrust of these arguments, in responding that
the partial enumeration of rights in the proposed Constitution itself sug-
gested the very implications that the federalists feared from a bill of rights.
The Ninth Amendment's purpose to secure the rights reserved by the
Constitution's enumerated powers scheme is reflected in Virginia's seven-
teenth proposed amendment, drafted by Madison and prominent antifed-
eralists and later drawn on by Madison in drafting the Ninth
Amendment. 473 This provision prohibited an inference of extended na-
tional powers from the enumeration of specific clauses limiting the exer-
cise of federal powers and clarified that these stated limitations might in
some cases be mere cautionary provisions that do not qualify any power
actually granted.4 74

471. The federalists feared that the attempt to set forth a comprehensive set
of rights would be taken as exhausting the people's rights as against the new gov-
ernment, in effect demolishing the distinction between the federal government,
intended as a government of enumerated powers, and the state governments,
which were conceived as governments of general powers. See 4 ELLIoT'S DEBATES,
supra note 19, at 149 ("A bill of rights, as I conceive, would not only be incongru-
ous, but dangerous."). For a further discussion of Iredell's fears, see supra note 19
and accompanying text. For a discussion of the fear of such a bill of rights, see
supra notes 17-20 and accompanying text.

472. See, e.g., THE FEDERALIST No. 84, supra note 274, at 579 (asserting that bill
of rights is not only unnecessary but also dangerous). Hamilton expressed con-
cern that a bill of rights "would contain various exceptions to powers which are not
granted; and, on this very account, would afford a colourable pretext to claim
more than were granted." Id.

473. See McAffee, Original Meaning, supra note 15, at 1236 (noting that
Madison served on committee appointed by Virginia Ratifying Convention, which
included prominent antifederalists George Mason and Patrick Henry, to draft Vir-
ginia proposed amendments which later became Madison's basis for Ninth
Amendment).

474. See 2 ScHwARTz, supra note 87, 'at 844 (discussing Virginia's seventeenth
proposal). It read:
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When the Ninth and Tenth Amendments are understood in this way,
it becomes clear why Massey's fails to turn concerns of the antifederalists
about state-law rights into a sword against delegated federal powers. If the
goal of these amendments was to ensure that state-law rights secured by
reserved state sovereignty remained unthreatened, the rights referred to
in the Ninth Amendment would in no sense be disparaged. They would
only be disparaged if, contrary to the amendment's command, interpret-
ers inferred enlarged rights-threatening federal power from the enumera-
tion of the specific limitations in the Constitution and Bill of Rights. 475

Massey's other argument against Caplan's state-law-rights analysis, that the
antifederalists would have insisted that state-law rights serve as affirmative
limits on federal power, is simply not supported by history. The evidence
overwhelmingly shows an insistence by the antifederalists that the Consti-
tution should be amended to include the rights-protective features of both
specific affirmative limitations on delegated powers and a general reserva-
tion of all powers not granted. At the same time, the antifederalists were
full participants in the process by which amendments were proposed by
the state ratifying conventions, and none of the conventions that proposed
amendments included any proposals for an amendment that would have
qualified the Supremacy Clause or empowered states to overcome its effect
by the adoption of individual rights guarantees in state law.4 7 6

That those clauses which declare that Congress shall not exercise certain
powers, be not interpreted, in any manner whatsoever, to extend the
powers of Congress; but that they be construed either as making excep-
tions to the specified powers where this shall be the case, or otherwise, as
inserted merely for greater caution.

Id.; see McAffee, supra note 15, at 1278; see also Wilmarth, supra note 2, at 1298
(discussing evidence suggesting that Ninth Amendment was linked to Virginia's
proposed limit on appropriate inference to be derived from inclusion of particular
limiting clauses).

475. See McAffee, Original Meaning, supra note 15, at 1247 n.131 (noting tex-
tual argument that Ninth Amendment disparages unenumerated rights to afford
them lesser power in constitutional system). After all, no one claims that the rights
secured by Article I's enumerated powers (as argued by its leading defenders) are
disparaged simply because they do not serve as affirmative limitations on delegated
powers, nor that the rights that antifederalists sought to protect in the Tenth
Amendment are disparaged because they flow from the truism that all not granted
is reserved to the states and people. These are all, however, unenumerated rights.
Moreover, if the summary of the historical purpose of the Ninth Amendment set
forth in text is correct, these sources of rights are the proper baselines for compari-
son, and the text of the Ninth Amendment is fully implemented by recognizing
that it protects state law rights, but only in a limited way. See id. (observing that
text-based disparagement argument begs question). Most disappointingly, despite
the proffered critique, Massey writes as though the point is both unassailable and
unchallenged.

476. See Massey, supra note 445, at 997 (discussing constitutional amendments
proposed by Pennsylvania Ratification Convention). The statement in the text is
true notwithstanding Massey's assertion that his reading receives "explicit support"
from "such declarations" as the one he states was "proposed by the Pennsylvania
ratification convention." Id. The proposed amendment in question provided that
"every reserve of the rights of individuals" in the various state constitutions "shall,
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B. State Law Rights and the Supremacy Clause

The Reverse Preemption Clause theory of the Ninth Amendment not

only rests in unsupported speculation, but it is inherently implausible as

well. Madison and the federalist-dominated first Congress would never
have advanced or accepted a constitutional amendment that so dramati-

cally qualified federal supremacy.477 During the ratification debate, the

remain inviolate, except so far as they are expressly and manifestly yielded or nar-
rowed by the national Constitution." Proceedings of the Meeting at Harrisburg,
Pennsylvania (Sept. 3, 1788) [hereinafter Harrisburg Proceedings], in 2 ELLIOT'S

DEBATES, supra note 19, at 545. The Pennsylvania Ratifying Convention did not
propose any amendments to the Constitution. The proposed declaration to which
he refers was drafted in September of 1788, almost a year after Pennsylvania rati-
fied the Constitution, and was adopted by a "convention" comprised of antifederal-
ist opponents of the Constitution. See id. at 542 (proposing twelve amendments to
Constitution). In addition to adopting a specific list of proposed amendments, a
number of which contemplated significant structural changes reflecting funda-
mental objections to the Constitution as adopted, this convention also proposed a
second general convention for the purpose of revising the Constitution. See id. at
544-46 ("[I]t is necessary to obtain a speedy revision of said Constitution, by a
general convention."). The work of this particular convention was not, in short, of
a nature to have been a likely source to which Madison would have looked in
drafting his proposed bill of rights. Considering that the Ninth Amendment, espe-
cially as drafted and proposed by Madison, closely tracks with language actually
adopted by the Virginia Ratifying Convention, there is no reason to think that this
"Harrisburg" amendment influenced the drafting at all. See McAffee, Original
Meaning, supra note 15, at 1278-82 ("Virginia's seventeenth proposal, on the other
hand, spoke more directly to the Federalist argument that enumerating rights
would threaten the principle of limited powers.").

Moreover, it is extremely unlikely that even the Harrisburg amendment was
intended to have the effect that Massey attributes to it. The amendment does not
by its terms purport to give state constitutional rights priority over the exercise of
federal powers, but to preserve them "except as they are expressly and manifestly
yielded or narrowed by the national Constitution." Harrisburg Proceedings, supra,
at 545. There is every reason to think that the Constitution's express and unquali-
fied grant of power to Congress to raise and support an army, to use a prominent
example from the ratification debates, would be understood as trumping state con-
stitutional limits on the creation of standing armies in peacetime even under the
"Harrisburg" amendment. Although this proposed amendment could potentially
have suggested a strict construction of federal powers, it is a virtual certainty that
had such a proposal received serious consideration the requirement that state con-
stitutional provisions be "expressly or manifestly" yielded to the nation would have
been eliminated for the same reasons that the word "expressly" was eliminated
from the Tenth Amendment over the objections of the antifederalists. See THE

FEDERALIST No. 44, supra note 107, at 303-04 (stating reasons that Framers did not
track article II's use of term "expressly" in stating principle of reserved sover-
eignty); cf MASSEY, supra note 16, at 310 n.27 (explaining change in Ninth Amend-
ment language away from focus on power to focus on rights as decision against
restricting congressional power to "the express grant of the Constitution," which
reflected "Madison's commitment, at the time, to a strong federal system").

477. See Massey, supra note 445, at 1231 (suggesting that Ninth Amendment
together with rest of Bill of Rights should be viewed as part of "Anti-federalist con-
stitution" that was "concerned with preserving the states as autonomous units of
government and as structural bulwarks of human liberty"). In support of this con-
clusion, he mainly relies on the antifederalist demands for a bill of rights during
the debate over ratification, as well as the close historical association of the Ninth
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federalists were adamant that federal supremacy over the limited objects
of national power would have been implicit, even without an express
clause stating the principle of supremacy, 47 8 and that such supremacy was
absolutely essential to the achievement of the goals of establishing a new
constitution with enlarged powers. 479 Given that Massey sees the Ninth
Amendment as reflecting "a desire to retain for the states maximum flexi-
bility in defining the content of retained rights," he is not troubled by the
prospect that federal laws within the scope of the powers granted by the
Constitution could be valid in some states but not in others. 48 0 James

Amendment with the Tenth Amendment-a provision universally demanded by
antifederalist critics of the Constitution. See id. at 1233-38 (finding support
through textual origins of Ninth Amendment and evident connection between
that Amendment and Tenth Amendment). Although it is true that without the
pressures generated by the antifederalist demands that the Constitution more ade-
quately secure traditional rights we may not have obtained a Bill of Rights, it does
not follow that the meaning of crucial provisions is to be sought in antifederalist
political and constitutional philosophy.

Massey's analysis ignores the work of constitutional historians showing that the
federalist supporters of the Constitution dominated the amendment process, con-
sistently supporting Madison's fixed determination to insert only the amendments
that secured long-established fundamental rights that would not be controversial.
See Letter from James Madison to Edmund Randolph, supra note 363, at 219 (ex-
plaining that under his proposed amendments "the structure & stamina of the
Govt. are as little touched as possible," and that proposed amendments would be
limited to those "which are important in the eyes of many and can be objectiona-
ble in those of none"); see also Finkelman, supra note 430, at 368-78 (describing
how Madison and his federalist counterparts in Congress systematically supported
well-established individual rights guarantees while rejecting proposed amend-
ments that "sounded in structure" and were viewed as posing threat to powers
established by Constitution); Donald S. Lutz, The States and the U.S. Bill of Rights, 16
S. ILL. U. L.J. 251, 258 (1992) (arguing careful review of state proposals and
Madison's proposed amendments confirms that Madison "avoided any alteration
in the institutions defined by the Constitution, largely ignored specific prohibi-
tions on national power, and opted instead for a list of rights that would clearly
connect with the preferences of state governments, but would not increase state
power vis-A-vis the national government defined in the Constitution"). Similarly,
the Tenth Amendment was drafted to reaffirm the assumptions implicit in Article I
without suggesting a rule of strict construction of national power, and antifederal-
ist attempts to insert the word "expressly" were defeated. See House Committee
Report, supra note 384, at 33 n.33 (noting that on August 18 and 21, 1789 Commit-
tee of the Whole in House rejected proposal to insert word "expressly" in proposed
reserved powers amendment); House Resolution and Articles of Amendment,
supra note 365, at 41 n.21 (recording that on Sept. 7, 1789, Senate rejected motion
to insert "expressly").

478. See, e.g., THE FEDERALIST No. 33, supra note 107, at 204 (stating that
Supremacy Clause "would have resulted by necessary and unavoidable implication
from the very act of constituting a federal government, and vesting it with certain
specified powers").

479. See, e.g., THE FEDERALIST No. 44, supra note 107, at 306 (stating attack on
Supremacy Clause reflects "indiscreet zeal" because without it, Constitution "would
have been evidently and radically defective" and arguing "saving clause" in favor of
state constitutions would have reduced new national government to impotence).

480. See MASSEY, supra note 16, at 134 (describing advantages to approaching
Ninth Amendment rights as varying with differing state constitutions because

[Vol. 43: p. 17
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Madison, however, saw it as a fatal objection to any attempt to preserve
state powers against federal supremacy that "a treaty or national law of
great and equal importance to the States would interfere with some and
not with other constitutions, and would consequently be valid in some of
the States at the same time that it would have no effect in others."48 1

Moreover, considering the vagueness and generality of the Ninth
Amendment, especially when read as a guarantee of affirmative limitations
on government in favor of rights rather than as a clause securing the rights
implicit in the original federal structure, the first Congress would have
viewed a reverse preemption purpose, had it actually been proffered, as a
rule lacking any sort of meaningful limits. Nothing in the Amendment's
text suggests any possible limiting principle by which to judge the poten-
tial scope and implications of a provision guaranteeing state constitutional
rights. One consequence of this lack of a limiting principle would be that
preexisting state constitutional rights that the Framers had purposefully
rejected would properly be held to limit federal power. For example, we
have seen that the Framers of the Constitution granted Congress an un-
qualified power to raise standing armies. 48 2 This was true even though
opposition to peacetime standing armies, as a threat to liberty, had deep
taproots in English constitutionalism, 48 3 and several state declarations of
rights had stated limitations on the use of standing armies.48 4 Consider-
ing that limits on standing armies were viewed as essential guarantees of
liberty, particularly by the antifederalists to whom Massey attributes the
Ninth Amendment, these provisions would logically be included among
the retained rights under Massey's theory, and would not give way to con-

Ninth Amendment rights have their origin in state constitutions, find that "Ninth
Amendment decisional law would develop a richly variegated pattern."); see also id.
at 135 (acknowledging that many would be troubled "that some Americans would
enjoy more individual liberty than others," but arguing that this sort of outcome is
implicit in federal system in any event).

481. THE FEDERALIST No. 44, supra note 107, at 306.
482. See MALCOLM, supra note 348, at 155-56 (discussing difficulty of preserv-

ing liberties where numerous standing armies are kept).
483. See REID, supra note 346, at 49 (stating that there were "few principles

better established in eighteenth-century law than that a standing army was
unconstitutional").

484. See, e.g., Virginia Declaration of Rights, supra note 347, at 3814 (provid-
ing "that standing armies, in time of peace, should be avoided, as dangerous to
liberty"). Pennsylvania and North Carolina also had provisions against standing
armies in peacetime. See North Carolina Declaration of Rights, reprinted in 5 FED-
ERAL AND STATE CONSTITUTIONS, supra note 140, at 2788 (stating that "the people
have a right to bear arms, for the defense of the State; and, as standing armies, in
time of peace, are dangerous to liberty, they ought not to be kept up . . .");
Pennsylvania Declaration of Rights, reprinted in 5 FEDERAL AND STATE CONSTITU-
TIONS, supra note 140, at 3083 (same). Several other states had provisions recog-
nizing the danger of standing armies, but only requiring the consent of the
legislature. See, e.g., New York Declaration of Rights, reprinted in 5 FEDERAL AND
STATE CONSTITUTIONS, supra note 140, at 2673 (differing from previous state consti-
tutions); New Jersey Declaration of Rights, reprinted in 5 FEDERAL AND STATE CON-
STITUTIONS, supra note 140, at 2600 (same).
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flicting federal law. Thus the deliberate decision to extend this very power

by the Federal Constitution-a decision that engendered great contro-
versy, but which was fiercely defended by the Constitution's proponents-
could be effectively nullified by the state-rights aspect of the Ninth
Amendment.4 85 Such a result, however, is simply not plausible.

Similarly, the text of the Ninth Amendment provides no clue as to
how to resolve the conflicts among rights that such a regime would inevita-
bly give rise to. For example, Massey assumes that the Supremacy Clause
dictates that a right "with its substantive source in federal law," such as one
of the rights enumerated in the Bill of Rights, prevails over a state constitu-
tional guarantee with which it conflicts. 48 6 But if state constitutional
rights might prevail over enumerated federal powers, notwithstanding the
Supremacy Clause, as Massey's theory posits, it is not clear why state-law
rights might not also prevail over rights rooted substantively in federal law.
In fact, Massey does not explain how to reconcile this priority for rights
rooted in federal law with the Ninth Amendment's asserted purpose to

establish that "l(t] he citizens of each state would be entitled to define their
relationship with all of their governmental agents. '487 Nor does he at-

485. See THE FEDERALIST No. 44, supra note 107, at 305 (discussing invasion of
rights of states). Indeed, this power of Congress fits into Madison's criticism that
any system of exemption of fundamental state law could rob essential federal laws
of critical uniform application. See id. at 306. It is not even clear how such a state-
law right could be enforced, whether by a prohibition of the state's citizens from
service in such a standing army or a ruling that the army could not be stationed
within the boundaries of the state protecting this right. Although Massey might
suggest that this prohibition is not the sort of liberty-bearing individual right con-
templated by his understanding of the Ninth Amendment, given that it secures
liberty for the collective citizenry by a structural limitation on power, it would be
difficult to build a case that the founding generation would have relied upon any
such distinction. Both the First Amendment right to assemble and petition and
the Second Amendment declaration of the importance of a well-regulated militia,
supported by the people's right to keep and bear arms, constitute guarantees that
run in favor of the people collectively as much as to individuals. If guarantees of
liberty, rights retained by the sovereign people of the several states, are not to be
"disparaged" because of the Ninth Amendment, it is difficult to provide a princi-
pled ground for rejecting a right many Americans deemed among the most
fundamental.

486. See Massey, supra note 445, at 1255 ("[I]f one right must yield, the
supremacy clause appears to dictate that the right with its substantive source in
federal law should prevail.").

487. See id. at 1248 (describing "legacy of a system of dual sovereignty" and
probable intention of Ninth Amendment). Massey even relies on this Supremacy
Clause technique to resolve the conflict between a hypothetical state constitutional
"right to life" guarantee and Roe v. Wade, 410 U.S. 113 (1973). See Massey, supra
note 445, at 1255 (assuming Roe v. Wade is still good law and analyzing conflict
between Ninth Amendment rights of fetus and Fourteenth Amendment substan-
tive due process rights of pregnant women). To the extent, however, that Roe is
based on a Court-created unenumerated right of privacy and, thus, is properly
seen as a Ninth Amendment right, a question raised is why a judicially-created
right should prevail over one adopted by the people of a state. Without entering
the mysteries of the Fourteenth Amendment and any difficulties associated with
incorporating the Ninth Amendment at all, it might be wondered why the
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tempt to explain how giving priority to enumerated federal rights fits to-
gether with the argument that the Ninth Amendment itself prohibits
disparaging the unenumerated retained rights. Thus, Massey's own
Supremacy Clause appears to give the unenumerated retained rights the
lesser status he elsewhere rejects.

Recognizing that the Supremacy Clause and structural analysis cannot
do all the work required to avoid unwelcome outcomes of his state-law
rights thesis, Massey eventually comes down to simply delegating to the
Supreme Court the task of preventing potential state abuses that such a
guarantee might permit.48 8 The Supreme Court thus would determine

whether particular state constitutional guarantees were truly designed "to
limit the ability of any government-state or federal-to invade the indi-
vidual rights the sovereign people deem precious,"489 or merely to "frus-
trate national policies squarely within the legitimate powers of the
national government."490 Ultimately, even as to state guarantees reflect-
ing a bona fide theory of individual liberty, the Court would be empow-
ered "to limit putative ninth amendment rights to those that do not
significantly impair other existing and recognized fundamental rights."4 91

Although Massey offers an extensive analysis as to how the Court might go
about the task of balancing fundamental rights and federalism values and
prioritizing fundamental rights, the suggested approach reads like a res-
cue operation designed to avoid the clear implications of granting

Supreme Court's view of unenumerated rights should prevail over the views of the
sovereign people of a particular state-especially given the purpose attributed to
the Ninth Amendment in the statement quoted above in text. Can there be any
doubt, after all, how the antifederalists would have resolved such a conflict if they
were choosing between rights deemed fundamental by the people of the individ-
ual states and the United States Supreme Court?

488. See Massey, supra note 445, at 1256 ("Some judicial good sense would be
necessary to sort the 'liberty-bearing norms' from the purely administrative
ones.").

489. See id. at 1256-57 (describing "proper structural function" of Ninth
Amendment).

490. See id. at 1256, 1263-65 (suggesting also that Court might invalidate state-
law guarantees that threaten "the kind of economic or social balkanization that the
original Constitution was designed to prevent" along lines of modern dormant
commerce clause doctrine).

491. See id. at 1257 (giving example of how expanding fundamental rights
under Ninth Amendment limits rights held by other people by stating "if the right
to speak includes the right to hurl racial insults, there is a corresponding reduc-
tion in another's claimed right to be free of racial harrassment [sic]."). Once
again, however, Massey offers no reconciliation between his own apparent prefer-
ence for fundamental rights carved from the text of the Federal Constitution and
his historical claim that a purpose of the Ninth Amendment was to empower citi-
zens of each state to order their relationship with all levels of government. In fact,
the only logical explanation for the preference for court-created unenumerated
rights over fundamental state-law rights is the familiar modern distrust of states as
historical sources of oppression, a concern that cuts sharply against Massey's state-
law rights thesis.
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subordinate units the power to create rights that trump federal power.492

Apart from Massey's failure to link any of this more extended analysis to
any plausible theory of the text and history of the Ninth Amendment,
these qualifications substitute unbridled judicial discretion to balance na-
tional interests with state constitutional rights for what would otherwise be
a states' rights guarantee that would have supplied the means of sabotag-
ing the federal system established by the unamended Constitution.

V. CONCLUSION

What all these commentators share is an unwillingness to accept the
straightforward understanding that the federal structure as originally con-
ceived served in part to secure popular rights, and that it was the device of
enumerated powers that the Ninth and Tenth Amendments were in-
tended to preserve. One obvious reason for this is because, although
these proponents of expansive readings of the Ninth Amendment refer to
restoring our federal system as a guarantee of liberty, they are more
friends of expansive national power to secure fundamental rights than of
federalism as it was originally conceived. If we want the Ninth and Tenth
Amendments to serve the cause of liberty, while remaining true to the
Constitution as it was drafted and understood, our best bet may be to look
more sympathetically at the Supreme Court's decisions in New York v.
United States4 9 3 and United States v. Lopez.4 94

Another implication is that we might be forced to acknowledge that
we have come to value other goals above those of the liberties secured by
our federal system. One simple lesson is that perhaps the antifederalists
were right, and it is a good thing we included a federal bill of rights. If the
rights we obtained in the Bill of Rights as supplemented by the subsequent
amendments, are insufficient, Article V of the Constitution sets forth a
method for adding additional rights. The one thing we should not do is
misread the Constitution and its history to justify informally amending the
Constitution to secure limits on government that the Framers never con-
ceived of and would never have adopted, or to empower the judiciary in
ways that the Framers, with good reason, would never have thought
acceptable.

492. See, e.g., MASSEY, supra note 16, at 148-73 (discussing balancing of funda-
mental rights and federalism values). Massey commmented that "the positive as-
pect of the Ninth Amendment was designed to preserve state-sourced fundamental
liberties but was rooted in an attempt to strike a balance between federal power and
the individual liberties of citizens whom that power could affect." Id. at 152.

493. 434 U.S. 159 (1977) (limiting federal power to dictate affirmative action
by state governments based on assumptions underlying federal scheme).

494. 514 U.S. 549 (1995) (recognizing, for first time in 60 years, limits on
regulatory powers of Congress under Commerce Clause).
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