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1995]

UNITED STATES v. ONE 1973 ROLLS ROYCE: THE CONFUSION
CONTINUES IN INTERPRETING DRUG FORFEITURE

STATUTES

I. INTRODUCTION

In response to the increasing number of drug crimes in the United
States, Congress passed the Comprehensive Drug Abuse Prevention and
Control Act of 1970 (Drug Control Act).' The Drug Control Act provided
the basis for the current forfeiture scheme found in § 881 of Title 21 of
the United States Code (§ 881).2 The Drug Control Act originally pro-
vided for government seizure of illegal substances, the raw materials and
equipment relating to the manufacture and distribution of the substances,
any item used as a container to transport the substances, all conveyances
used to transport the drugs or to facilitate the transactions, and all reports
relating to the drug transactions.3 In 1978, Congress amended the Drug

1. Comprehensive Drug Abuse Prevention and Control Act of 1970, Pub. L.
No. 91-513, Title II, § 511(a), 84 Stat. 1276 (codified as amended at 21 U.S.C.
§ 881 (1994)); H.R. REP. No. 1444, 91st Cong., 2d Sess. 3 (1970), reprinted in 1970
U.S.C.C.A.N. 4566, 4567. The legislative history of the Comprehensive Drug
Abuse Prevention and Control Act of 1970 (Drug Control Act) reveals the princi-
pal purpose of the bill:

This legislation is designed to deal in a comprehensive fashion with
the growing menace of drug abuse in the United States (1) through pro-
viding authority for increased efforts in drug abuse prevention and reha-
bilitation of users, (2) through providing more effective means for law
enforcement aspects of drug abuse prevention and control, and (3) by
providing for an overall balanced scheme of criminal penalties for of-
fenses involving drugs.

H.R. REP. No. 1444, 91st Cong., 2d Sess. 3 (1970), reprinted in 1970 U.S.C.CA.N.
4566, 4567. See generally Doug Bandow, War on Drugs or War on America ?, 3 STAN. L.
& POL'Y REv. 242 (1991) (discussing problem of drug crimes in America).

2. Comprehensive Drug Abuse Prevention and Control Act § 511; seeAlice M.
O'Brien, Note, "Caught in the Crossfire": Protecting the Innocent Owner of Real Property
from Civil Forfeiture Under 21 U.S.C. § 881(a)(7), 65 ST. JOHN'S L. REv. 521, 521
(1991) (explaining Drug Control Act's foundation of today's asset forfeiture). See
generallyJimmy Gurule, Symposium: The Ancient Roots of Modern Forfeiture Law, 21 J.
LEGIS. 155, 156-57 (1995) (providing historical overview of forfeiture schemes);
Michael F. Zeldin & Roger G. Weiner, Innocent Third Parties and Their Rights in
Forfeiture Proceedings, 28 AM. CriM. L. REv. 843, 843-44 (same); Robert E. Blacher,
Comment, Clearing the Smoke From the Battlefield: Understanding Congressional Intent
Regarding the Innocent Owner Provision of 21 U.S.C. § 881(a)(7), 85J. CRJM. L. & CRIM-
INOLOGY 502, 504-08 (1994) (same); Ron Champoux, Note, Real Property Under Fed-
eral Drug Laws: Does the Punishment Outweigh the Crime?, 20 HASTINGS CONST. L.Q.
247, 249-50 (1992) (same); Damon G. Saltzburg, Note, Real Property Forfeitures as a
Weapon in the Government's War on Drugs: A Failure to Protect Innocent Ownership
Rights, 72 B.U. L. REv. 217, 220-21 (1992) (same).

3. Comprehensive Drug Abuse Prevention and Control Act § 511 (a) (codi-
fied as amended at 21 U.S.C. § 881(a) (1994)). The Drug Control Act provided in
pertinent part:

(723)
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Control Act, specifically amending § 881, to increase the scope of civil for-
feiture. 4 This amendment provides that all moneys and other things of
value that a party received in exchange for a controlled substance is sub-
ject to forfeiture under § 881 (a) (6) .5 In 1984, Congress again amended
the Drug Control Act, adding § 881 (a) (7) and thereby broadening the

The following shall be subject to forfeiture to the United States and no
property right shall exist in them:

(1) All controlled substances which have been manufactured, dis-
tributed, dispensed, or acquired in violation of this tide.
(2) All raw materials, products, and equipment of any kind which
are used, or intended for use, in manufacturing, compounding,
processing, delivering, importing, or exporting any controlled sub-
stance in violation of this title.
(3) All property which is used, or intended for use, as a container
for property described in paragraph (1) or (2).
(4) All conveyances, including aircraft, vehicles, or vessels, which are
used; or are intended for use, to transport, or in any manner to facili-
tate the transportation, sale, receipt, possession, or concealment of
property described in paragraph (1) or (2), except that ....
(5) All books, records, and research, including formulas, microfilm,
tapes, and data which are used, or intended for use, in violation of
this title.

Id.; see Gurule, supra note 2, at 157-58 (discussing scope of Drug Control Act);
Blacher, supra note 2, at 506 (same).

4. See Psychotropic Substances Act of 1978, Pub. L. No. 95-633, Title III,
§ 301(a)(1), 92 Stat. 3777 (codified at 21 U.S.C. § 881(a)(6) (1988)); Gurule,
supra note 2, at 158 (discussing 1978 amendments); Blacher, supra note 2, at 507
(same).

5. Psychotropic Substances Act § 301 (a) (1). The Psychotropic Substances Act
amendment to the Drug Control Act provides, in pertinent part:

(6) All moneys, negotiable instruments, securities, or other things of
value furnished or intended to be furnished by any person in exchange
for a controlled substance in violation of this tide, all proceeds traceable
to such an exchange, and all moneys, negotiable instruments, and securi-
ties used or intended to be used to facilitate any violation of this title,
except that no property shall be forfeited under this paragraph, to the
extent of the interest of an owner, by reason of any act or omission estab-
lished by that owner to have been committed or omitted without the
knowledge or consent of that owner.

Id. (codified at § 881(a) (6) (1994)).
The legislative history of the Psychotropic Substances Act of 1978 provides:

The criminal justice system can only be effective if there is a mean-
ingful deterrent. It is important that the offender be aware of the risk he
[or she) is running.. . . The amendment I propose here today is in-
tended to enhance the efforts to reduce the flow of illicit drugs in the
United States by striking out against the profits from illicit drug
trafficking.

124 CONG. REc. 23,055 (1978) (statement of Sen. Nunn). Senator Culver similarly
stated: "The purpose of the proposed amendment is to help combat the flow of
illicit drugs in the United States by striking at profits from illicit drug trafficking."
Id. at 23,056.

2
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scope of forfeitable property to include all real property used to facilitate a
drug transaction.

6

To ameliorate the potential harshness from the amendments, Con-
gress included an "innocent owner" defense under § 881 (a) (6) and (7).7
Under § 881 (a) (6) and (7), no owner's interest in property shall be for-
feited "by reason of any act or omission established by that owner to have
been committed or omitted without the knowledge or consent of that
owner."8  Subsequently, the Anti-Drug Abuse Act of 1988 added

6. Comprehensive Crime Control Act of 1984, Pub. L. No. 98-473, Title II,
§ 306(a), 98 Stat. 2050 (codified at 21 U.S.C. § 881(a) (7) (1994)). This amend-
ment to § 881 provides for the forfeiture of:

[a]ll real property, including any right, title, and interest in the
whole of any lot or tract of land and any appurtenances or improvements,
which is used, or intended to be used, in any manner or part, to commit,
or to facilitate the commission of, a violation of this title punishable by
more than one year's imprisonment, except that no property shall be for-
feited under this paragraph, to the extent of an interest of an owner, by
reason of any act or omission established by that owner to have been
committed or omitted without the knowledge or consent of that owner.

Id.; see Gurule, supra note 2, at 158-59 (discussing 1984 amendments); Blacher,
supra note 2, at 507-08 (same).

Congress further amended § 881 (a) (7) in 1988 by adding "(including any
leasehold interest)" after "any right, title, and interest." Anti-Drug Abuse Act of
1988, Pub. L. No. 100-690, Title V, § 5105, 102 Stat. 4301 (codified at 21 U.S.C.
§ 881(a) (7) (1994)).

7. 21 U.S.C. § 881 (a) (6), (7) (1988). Congress included an "innocent owner"
defense in the 1978 amendments to the Drug Control Act, which added the
§ 881 (a) (6) forfeiture of "moneys." Psychotropic Substances Act § 301 (a) (1)
(codified at 21 U.S.C. § 881(a)(6) (1994)). Senator Nunn stated at the hearings
on this amendment:

[W]e did add a provision in the modification to make it clear that a bona
fide party who has no knowledge or consent to the property he owns
having been derived from illegal transactions, that party would be able to
establish that fact under this amendment and forfeiture would not occur.

124 CONG. REc. 23,057 (1978). Additionally, Congress included an "innocent
owner" defense to the forfeiture of real property when it added subsection (7)
pursuant to the Comprehensive Crime Control Act of 1984. Comprehensive
Crime Control Act § 306(a).

The "innocent owner" defense was added in response to § 881's expansive
approach to forfeitable property. See Blacher, supra note 2, at 503 ("Recognizing
the potentially harsh effects of the statute, Congress provided an affirmative de-
fense to owners of real property who are innocent of illegal activity.") In the ab-
sence of such a defense, owners who innocently leased or loaned property to
others could lose the property in a forfeiture proceeding. United States v. One
1973 Rolls Royce, 43 F.3d 794, 799 (3d Cir. 1994). For example, a landlord could
forfeit an apartment complex if a tenant was caught dealing drugs from an apart-
ment. Id. The "innocent owner" defenses protected these "innocent owners." Id.
See generally Blacher, supra note 2, at 509-10 (discussing Congress' addition of "in-
nocent owner" defenses); Champoux, supra note 2, at 253-54 (stating "innocent
owner" defense under § 881(a) (7) "easier to mount" than previous constitutional
defense which required owner to establish that he was " 'uninvolved in and una-
ware of the wrongful activity, but also, that he had done all that reasonably could
be expected to prevent the proscribed use of his property' " (quoting Calero-To-
ledo v. Pearson Yacht Leasing Co., 416 U.S. 663, 689 (1974))).

8. 21 U.S.C. § 881 (a) (6), (7) (1994).

1995] NOTE
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§ 881 (a) (4) (C) to the forfeiture scheme, providing that "no conveyance
shall be forfeited... to the extent of an interest of an owner, by reason of
any act or omission established by that owner to have been committed or
omitted without the knowledge, consent, or willful blindness of the
owner."

9

The courts have encountered difficulty in interpreting the precise
meaning of the "innocent owner" defense.1 0 At the heart of the debate is
the proper interpretation of the "without the knowledge or consent" lan-
guage of § 881 (a) (6) and (7).11 More specifically, the issue is whether an
owner must establish lack of knowledge and lack of consent to avoid

9. The Anti-Drug Abuse Act of 1988, Pub. L. No. 100-690, Title VI, § 6075(l)-
(3), 102 Stat. 4324 (1988) (codified at 21 U.S.C. § 881 (a) (4) (C) (1994)). See gener-
ally Michael Goldsmith & MarkJ. Linderman, Asset Forfeiture and Third Party Rights:
The Need For Further Law Reform, 1989 DuKE L.J. 1254, 1267-82 (discussing history
behind enactment of § 881 (a) (4) (C)). For a discussion of the legislative history of
§ 881 (a) (4) (C), see infra notes 104, 115 and accompanying text.

10. Compare United States v. One 1973 Rolls Royce, 43 F.3d 794, 814 (3d Cir.
1994) (adopting disjunctive reading of "without the knowledge, consent, or willful
blindness" language of § 881 (a) (4) (C) as applied to post-illegal-act transferees);
United States v. 1012 Germantown Rd., 963 F.2d 1496, 1503 (11th Cir. 1992)
(adopting disjunctive interpretation of "knowledge or consent" language of
§ 881(a) (7) as applied to pre-illegal-act owner); United States v. 141st St. Corp.,
911 F.2d 870, 878 (2d Cir. 1990) (adopting disjunctive interpretation of "without
the knowledge or consent" language of § 881 (a) (7) as applied to owner of apart-
ment building used to facilitate drug transactions), cert. denied, 498 U.S. 1109
(1991) and United States v. 6109 Grubb Rd., 886 F.2d 618, 626 (3d Cir. 1989)
(adopting disjunctive interpretation of "without the knowledge or consent" lan-
guage of § 881 (a) (7)) with United States v. 6640 S.W. 48th St., 41 F.3d 1448, 1452-
53 (11th Cir. 1995) (adopting conjunctive interpretation of "without the knowl-
edge or consent" language of § 881 (a) (7) as applied to post-illegal-act transferees);
United States v. 10936 Oak Run Circle, 9 F.3d 74, 76 (9th Cir. 1993) (adopting
conjunctive interpretation of "knowledge or consent" language of § 881 (a) (6) and
stating that § 881 (a) (6) "bars an owner with knowledge of the origin of the prop-
erty in drug proceeds from asserting 'the innocent owner defense' "); United
States v. 15603 85th Ave. N., 933 F.2d 976, 981 (11th Cir. 1991) (adopting conjunc-
tive interpretation of "without the knowledge or consent" language of § 881 (a) (6)
as applied to pre-illegal-act owner) and United States v. Lot 111-B, 902 F.2d 1443,
1445 (9th Cir. 1990) (per curiam) (adopting conjunctive interpretation of "with-
out the knowledge or consent" language of § 881(a)(7)). For an explanation of
the conjunctive interpretation versus the disjunctive interpretation, see text ac-
companying infra note 12.

11. See generally Zeldin & Weiner, supra note 1, at 848-49 (recognizing two
general viewpoints regarding appropriate interpretation of "knowledge or con-
sent" language of "innocent owner" defense); Champoux, supra note 2, at 253-56
(discussing courts' different interpretations of "knowledge or consent" language
and discussing courts' various interpretations of "knowledge" and "consent"); Kirs-
ten M. Dunne, The Innocent Owner Defense to Real Property Forfeiture Under the Compre-
hensive Crime Control Act: Does Knowledge Equal Consent?, 20 J. LEGIS. 81, 81 (1994)
(acknowledging circuit split in interpreting "knowledge or consent" language);
Lalit K. Loomba, Note, The Innocent Owner Defense to Real Property Forfeiture Under the
Comprehensive Crime Control Act of 1984, 58 FoRDwtAM L. REv. 471, 478-80 (1989)
(noting split among courts in interpreting "knowledge or consent"); O'Brien,
supra note 2, at 529-42 (discussing inconsistency in courts' interpretations of
"knowledge or consent" language in "innocent owner" defense). For a discussion

[Vol. 40: p. 723
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forfeiting his or her property (conjunctive approach), or whether an
owner needs to establish only lack of knowledge or lack of consent to pre-
vail under an "innocent owner" defense (disjunctive approach). 12 The
United States Courts of Appeals are divided on this precise issue.1 3 Fur-
thermore, a related judicial concern is whether the addition of the "willful
blindness" language of § 881 (a) (4) (C) requires the courts to interpret the
"innocent owner" defense of that section differently from the defenses in
§ 881 (a) (6) and (7).14

This Note explores the various interpretations of § 881's "innocent
owner" defenses, focusing on the United States Court of Appeals for the
Third Circuit's analysis in United States v. One 1973 Rolls Royce.15 Part II of
this Note discusses the background regarding when title to the forfeited
property vests in the government.1 6 Part III reviews the various ap-
proaches that the United States Courts of Appeals have developed to inter-
pret § 881 (a) (6) and (7).17 In doing so, Part III will analyze how different
circuits have handled precedent, legislative history, rules of statutory con-
struction and policy-based arguments.1 8 Then, Part 1V of this Note exam-
ines the district court's and the Third Circuit's differing approaches to the
interpretation of the "innocent owner" defense of § 881 (a) (4) (C) in
United States v. One 1973 Rolls Royce.19 Part V analyzes the Third Circuit's

of the various circuit courts' interpretations of the "knowledge or consent" lan-
guage, see infra notes 31-85, 112-53 and accompanying text.

12. See generally Zeldin & Weiner, supra note 2, at 848 nn.31-32 (providing
exhaustive list of courts adopting conjunctive interpretation and those adopting
disjunctive interpretation of "knowledge or consent" language); O'Brien, supra
note 2, at 530 nn.46 & 48 (providing list of courts adopting conjunctive approach
and those adopting disjunctive approach). For a discussion of the cases addressing
this issue, see supra note 10.

13. For a discussion of the circuit court decisions creating a split on the ap-
propriate interpretation of the "innocent owner" defenses, see supra note 10 and
infra notes 31-85, 112-53 and accompanying text.

14. See United States v. One 1973 Rolls Royce, 43 F.3d 794, 812-13 (3d Cir.
1994) (concluding that tests for innocent ownership under § 881 (a) (4) (C), (a) (6)
and (a) (7) are identical and therefore construction should be consistent). See gen-
erally Goldsmith & Linderman, supra note 9, at 1274-82 (discussing relationship
between subsection (a) (4) and subsections (a) (6) and (7)).

15. For a discussion of the various courts' interpretations of the "innocent
owner" defenses of § 881, see infra notes 31-72 and accompanying text. For a dis-
cussion of the Third Circuit's analysis of the "innocent owner" defenses, see infra
notes 73-85, 94-100, 112-53 and accompanying text.

16. For a discussion of when title to forfeited property vests in the govern-
ment, see infra notes 23-30 and accompanying text.

17. For a discussion of the circuit courts' approaches to interpreting the "in-
nocent owner" defenses of § 881 (a) (6) and (7), see infra notes 31-85 and accompa-
nying text.

18. For a discussion of the circuit courts' use of precedent, legislative history,
rules of statutory construction and policy-based arguments in interpreting § 881,
see infra notes 31-85 and accompanying text.

19. 43 F.3d 794 (3d Cir. 1994). For a discussion of the Third Circuit's inter-
pretation of § 881 (a) (4) (C)'s "innocent owner" defense in One 1973 Rolls Royce,
see infra notes 94-153 and accompanying text.

1995] NOTE
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opinion in One 1973 Rolls Royce in light of the dissenting opinion and
other circuit courts' decisions. 20 Part VI considers the impact of the Third
Circuit's approach to civil forfeiture in drug cases and suggests an answer
to the confusion created by Congress' wording of the "innocent owner"
defenses of § 881.21 In conclusion, Part VII suggests guidelines for practi-
tioners to follow in light of One 1973 Rolls Royce.22

II. THE SUPREME COURT ADDRESSES CIL FORFEITURE IN UNTED STATES

v 92 BUENA VISTA A VENUE

The United States Supreme Court addressed the civil forfeiture provi-
sions of Title 21 of the United States Code in United States v. 92 Buena Vista
Avenue.23 In 92 Buena Vista Avenue, the Supreme Court allowed the claim-
ant, who had allegedly purchased the property subject to forfeiture with
monetary gifts derived from illegal drug transactions, to assert an "inno-
cent owner" defense.24 The government argued that the claimant could
not assert an "innocent owner" defense because tide to the funds used to
purchase the property vested in the government at the time of the illegal
act. 25 A plurality, however, stated that a person who acquires forfeitable
property after an illegal act has occurred, but before forfeiture, may assert
the "innocent owner" defense.2 6 The Court held that title does not vest in
the government until the date of forfeiture instead of at the time of the
illegal act.27 In so holding, the Supreme Court resolved a dispute among
the circuit courts as to when title to forfeited property vested in the gov-
ernment. 28 Some circuits had held that title vested in the government at
the time of the illegal act, while others had held that title did not vest in
the government until the time of forfeiture. 29 By its holding, the Supreme

20. For an analysis of the Third Circuit's opinion in One 1973 Rolls Royce, see
infra notes 94-153 and accompanying text.

21. For a discussion of the impact the Third Circuit's opinion will have on
drug asset forfeiture cases and a possible solution to the confusion in interpreting
§ 881, see infra notes 180-96 and accompanying text.

22. For a discussion of guidelines for practitioners to follow in light of One
1973 Rolls Royce, see infra notes 197-202 and accompanying text.

23. 113 S. Ct. 1126 (1993).
24. Id. at 1137. In 92 Buena Vista Avenue, the government sought civil forfei-

ture of real estate that was allegedly purchased with drug trafficking proceeds. Id.
at 1130. The respondent received money, which was allegedly from illegal drug
transactions, as a gift, and used the funds to purchase the property in question,
thereby subjecting the property to forfeiture under § 881(a)(6). Id.

25. Id. at 1136-37.
26. Id.
27. Id. at 1137. Prior to 92 Buena Vista Avenue, some circuits held that title

vested in the government at the time of the illegal act. For a comparison of courts
that held that title vested in the government at the time of the illegal act with those
that held that title vested in the government at the time of forfeiture, see infra note
29.

28. See id. at 1131.
29. Compare In re One 1985 Nissan, 889 F.2d 1317, 1319 (4th Cir. 1989) (stat-

ing that "all right, title and interest in the property vested in the government at the

6
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1995] NOTE 729

time the proceeds involved or traceable thereto were generated by illegal drug
sales" and holding claimant's predecessor in interest possessed no interest in prop-
erty to pass on to claimants) and Eggleston v. Colorado, 873 F.2d 242, 247 (10th
Cir. 1989) (stating that when government brings forfeiture action under § 881, "a
judgment of forfeiture relates back to the time of the unlawful act, vesting title to
forfeited property in the government as of that moment. Forfeiture therefore cuts
off the rights of subsequent lienholders or purchasers, subject to the... innocent
owners exception in section 881(a)(6)"), cert. denied, 493 U.S. 1070 (1990) with
United States v. 92 Buena Vista Ave., 937 F.2d 98, 102 (3d Cir. 1991) (stating that
government's interest vests in property at time of actual forfeiture), aff'd, 113 S.
Ct. 1126 (1993).

In resolving the dispute as to when the government interest vests in the prop-
erty, the Supreme Court analyzed § 881 (h). 92 Buena Vista Ave., 113 S. Ct. at 1136-
37. Section 881(h) provides: "All right, tile, and interest in property described in
subsection (a) of this section shall vest in the United States upon commission of
the act giving rise to forfeiture under this section." 21 U.S.C. § 881(h) (1994).
Based on this subsection, the Government argued that the proceeds traceable to
illegal drug transactions (i.e., the funds used to purchase the property at issue) are
a kind of "property described in subsection (a)"; therefore, § 881(h) effectively
prevents such property from being the property of anyone other than the United
States. 92 Buena Vista Ave., 113 S. Ct. at 1136. Therefore, the Government argued
under the facts of 92 Buena Vista Avenue, that title to the illegal proceeds vested in
the government at the time of the illegal act. Id. Therefore, the funds, with which
the respondent purchased the property, could not have been transferred to the
respondent in the first place. Id.

The Supreme Court disagreed with this analysis and stated that although the
proceeds subject to § 881 (h) are described in subsection (a) (6), that subsection
exempts certain proceeds from being forfeited. Id. Subsection (a) (6) exempts
from forfeiture proceeds to which the owner can establish an innocent owner de-
fense. Id. The court explained:

As the Senate Report on the 1984 amendment correctly observed, the
amendment applies only to "property which is subject to civil forfeiture
under section 881(a)." [quoting S. REP. No. 225, 98th Cong., 2d Sess.
215 (1983), reprinted in 1984 U.S.C.C.A.N. 3182, 33981. Under
§ 881 (a) (6), the property of one who can satisfy the innocent owner de-
fense is not subject to civil forfeiture. Because the success of any defense
available under § 881(a) will necessarily determine whether § 881(h) ap-
plies, § 881(a) (6) must allow an assertion of the defense before § 881(h)
applies.

Id. (footnotes omitted).
In conclusion, the Court noted that § 881(h) did not disturb the common-law

rights of the Government or the owners of the forfeited property. Id. at 1137.
According to the Court, "[tihe common-law rule had always allowed owners to
invoke defenses made available to them before the Government's title vested, and
after title did vest, the common-law rule had always related that title back to the
date of the commission of the act that made the specific property forfeitable." Id.
Therefore, the Court's holding that title does not vest in the government until
forfeiture (as opposed to the time of the illegal act), thereby providing the owner
an "innocent owner" defense, is consistent with common law. Id.; see Gurule, supra
note 2, at 168-69 (discussing impact of 92 Buena Vista Avenue on forfeiture scheme
and questioning "whether the circuits that adopted a disjunctive reading of the
statute prior to 92 Buena Vista Avenue will continue to construe the innocent owner
defense in the disjunctive when applied to post-illegal act transferees"). See gener-
ally Michael D. Dautrich, Note, The "Innocent Owner" Defense in Civil Drug Forfeitures
After United States v. 92 Buena Vista Avenue: Still an Uphill Battle for Third-Party, 3
WIDENERJ. PUB. L. 995 (1994) (providing full analysis of Supreme Court decision
in 92 Buena Vista Avenue); Mosche Heching, Civil Forfeiture and the Innocent Owner

7
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Court created a new class of claimants, consisting of post-illegal-act trans-
ferees, who could assert the "innocent owner" defense under § 881.30

III. CIRCUIT OVERVIEW

A. Various Circuits' Approaches to the "Innocent Owner" Defense Under
§ 881(a)(6) and (7)

The United States Court of Appeals for the Second Circuit adopted a
disjunctive interpretation of the "knowledge or consent" language of
§ 881 (a) (7) in United States v. 141st Street Corp.3' In 141st Street, the Second
Circuit concluded that "a claimant may avoid forfeiture by establishing
either that he had no knowledge of the narcotics activity or, if he had knowl-
edge, that he did not consent to it."3 2 The government in this case sought
forfeiture of an apartment building used to facilitate narcotics distribu-
tion.33 The owner of the building, however, claimed that he did not know
of the tenant's drug activity and that he never consented to such activity. 34

Therefore, the owner argued that because he was an "innocent owner,"
the property was not subject to forfeiture under § 881 (a) (7).35

Defense: United States v. 92 Buena Vista Ave., 113 S. Ct. 1126 (1993), 16 HARv.J.L.
& PUB. POL'Y 835 (1993) (same).

30. See United States v. 6640 S.W. 48th St., 41 F.3d 1448, 1452 n.9 (acknowl-
edging that before 92 Buena Vista Avenue, a post-illegal-act transferee's interest in
the property was "automatically eradicated because title vested in the government
on the date of the illegal act"). For an explanation of the term "post-illegal-act
transferee," see text accompanying infra note 45.

31. 911 F.2d 870, 878 (2d Cir. 1990), cert. denied, 498 U.S. 1109 (1991); see
Gurule, supra note 2, at 169 (acknowledging Second Circuit's adoption of disjunc-
tive interpretation of "knowledge or consent" language in pre-92 Buena Vista Ave-
nue opinion).

32. 141st St. Corp., 911 F.2d at 878 (emphasis added). The Second Circuit,
noting that courts that have addressed this issue were divided in their approaches,
ultimately decided to adopt the disjunctive approach. Id. at 877-78. For a discus-
sion of the Second Circuit's analysis of this issue, see infra notes 33-43 and accom-
panying text.

33. Id. at 872. The common areas of the building in question were littered
with crack vials and crack pipes. Id. at 873. "Lookouts" were posted around the
building, and "steerers," who directed potential drug purchasers to the area where
the drugs were located, loitered near the building and in the lobby. Id.

34. Id. at 879. The owner claimed that he only learned of the drug activity, at
the time of a police raid, and after the raid he instructed the building superinten-
dent not to accept rent from the tenants who had been arrested on drug charges.
Id. Despite the claimant's assertion that he did not know of the drug activity, the
jury concluded that either the owner knew of the drug activity at an earlier time
and took no steps to stop it, or that the owner's response was inadequate to assert
an innocent owner defense based on lack of consent. Id. at 879-80. For a discus-
sion of how the Second Circuit interpreted the consent element of the statute, see
infra note 40.

35. Id. at 876.
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edged, the legislative history established that the "willful blindness"
language is not mere surplusage.16 l Applying a disjunctive interpretation
to § 881 (a) (4) (C), in cases involving a post-illegal-act transferee, however,
effectively nullifies the "willful blindness" language.162 Even if a post-ille-
gal-act transferee fails to prove lack of willful blindness, he or she will pre-
vail under the lack of consent defense.163 As the dissent noted, this is an
"absurd result with respect to willfully blind subsequent owners."'64

B. The Impact of 92 Buena Vista Avenue

Furthermore, the Third Circuit decided 6109 Grubb Road prior to the
Supreme Court decision in 92 Buena Vista Avenue. In contrast, 92 Buena
Vista Avenue was established law when the Third Circuit decided One 1973
Rolls Royce and must be taken into consideration.165 This distinction is
important because before 92 Buena Vista Avenue, the circuit courts were
divided as to whether post-illegal-act transferees could assert an "innocent
owner" defense.166 Some circuit courts held that title in the property
vested in the government at the time of the illegal act, thereby precluding
post-illegal-act transferees from asserting an "innocent owner" defense.'6 7

Subsequent to 92 Buena Vista Avenue, however, the courts permitted post-
illegal-act transferees to assert an "innocent owner" defense because 92
Buena Vista Avenue made clear that title did not vest in the government
until a judicial determination of forfeiture.1 68

The 6109 Grubb Road court did not address making a distinction be-
tween pre-illegal-act owners and post-illegal-act transferees because, in that
pre-92 Buena Vista Avenue era, a post-illegal-act transferee's interest in the
property was eliminated because title vested in the government at the time
of the illegal act.169 Although the 6109 Grubb Road court did not distin-
guish between pre-illegal-act owners and post-illegal-act transferees, given

161. Id. at 822 (Nygaard, J., dissenting).
162. Id. (Nygaard, J., dissenting).
163. Id. (Nygaard, J., dissenting).
164. Id. (Nygaard, J., dissenting).
165. See id. at 820 (Nygaard, J., dissenting) (stating that majority reached its

conclusion because of its inability to reconcile 6109 Grubb Road and 92 Buena Vista
Avenue).

166. For a discussion of the different circuit courts' approaches to whether
tide vested in the government at the time of the illegal act or at the time of forfei-
ture, see supra note 29.

167. For a list of the circuit courts' holdings on this issue, see supra note 29.
168. See United States v. 92 Buena Vista Ave., 113 S. Ct. 1126, 1136-37 (1993)

(holding that until government wins forfeiture judgment, owner of property may
assert any available defense). For a discussion of 92 Buena Vista Avenue, see supra
notes 23-30 and accompanying text.

169. See United States v. 6640 S.W. 48th St., 41 F.3d 1448, 1452 n.9 (11th Cir.
1995) (noting that Congress did not address post-illegal-act transferees when it
drafted § 881 because before 92 Buena Vista Avenue "a post-illegal-act transferee's
interest in the property was automatically eradicated because title vested in the
government on the date of the illegal act").
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the Supreme Court's intervening decision in 92 Buena Vista Avenue, the
Third Circuit should not have foreclosed this approach when deciding
One 1973 Rolls Royce.17

0

In addition, the plurality in 92 Buena Vista Avenue stated that equita-
ble doctrines may not allow a party "with guilty knowledge of the tainted
character of the property" to assert an "innocent owner" defense. 171

Although the Third Circuit acknowledged the Supreme Court's dicta, it
failed to act upon it. 172 Instead, the One 1973 Rolls Royce court found sup-
port for its position from Justice Scalia, who suggested in his concurring
opinion in 92 Buena Vista Avenue that it would not be absurd to think that
post-illegal-act transferees were out of the scope of forfeiture statutes. 173

C. Questionable Statutory Interpretation

Aside from precedent, the Third Circuit also relied upon standards of
statutory construction in its interpretation of § 881 (a) (4) (C).174 Similarly,
the court's analysis in this area was somewhat flawed. The court adhered
to a traditional disjunctive interpretation of the word "or," while ignoring
the particular context in which the word was used. 175 The context of the
"without the knowledge, consent, or willful blindness" language of
§ 881 (a) (4) (C) suggests a conjunctive interpretation because a disjunctive
interpretation would ignore the inclusion of the phrase "willful blind-
ness."1 76 AsJudge Nygaard explained in his dissent, a disjunctive interpre-
tation would allow a subsequent owner, who failed to investigate an
"obvious possibility" that his or her property is forfeitable, the ability to
always establish "innocent owner" status on the basis of lack of consent. 177

The majority noted that the court "arguably overlooked" the importance

170. See United States v. One 1973 Rolls Royce, 43 F.3d 794, 818-19 (3d Cir.
1994) (refusing to create two classes of claimants in its interpretation of "innocent
owner" defenses). But see 6640 S.W 48th St., 41 F.3d at 1453 (stating lack of con-
sent defense "is not available to post-illegal act transferees"); Gurule, supra note 2,
at 172 (advocating legislative amendments to "innocent owner" defense distin-
guishing between pre-illegal-act owners and post-illegal-act transferees).

171. 92 Buena Vista Ave., 113 S. Ct. at 1137.
172. One 1973 Rolls Royce, 43 F.3d at 819.
173. Id. at 819-20 (citing 92 Buena Vista Ave., 113 S. Ct. at 1142 (Scalia, J.,

concurring)). For the portion of Justice Scalia's concurring opinion that the One
1973 Rolls Royce majority relied upon, see supra note 142.

174. Id. at 814-15. For a discussion of the Third Circuit's interpretation of
various standards of statutory construction, see supra notes 81, 127 and accompany-
ing text.

175. Id. at 822-23 (Nygaard, J., dissenting); see United States v. 6640 S.W. 48th
St., 41 F.3d 1448, 1453 (11th Cir. 1995) (interpreting "or" in the conjunctive and
requiring post-illegal-act transferee to prove lack of knowledge and lack of consent
to prevail as "innocent owner" under § 881 (a) (7)).

176. One 1973 Rolls Royce, 43 F.3d at 822 (Nygaard, J., dissenting).

177. Id. (Nygaard, J., dissenting).
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of context in adopting a disjunctive interpretation in 6109 Grubb Road.1 78

Nevertheless, the court adhered to the disjunctive interpretation. 179

VI. IMPACT

As the Third Circuit noted in United States v. One 1973 Rolls Royce, the
disjunctive interpretation of § 881 (a) (4) (C) will result in the ability of all
post-illegal-act transferees, who can establish a lack of consent, to assert a
successful "innocent owner" defense.18 0 In doing so, as the dissent indi-
cated, the majority effectively read out of the statute the "willful blindness"
language. 181 Moreover, in the face of Congress' intent to use § 881 to
fight the increase of drug crimes in the United States, the Third Circuit's
interpretation clashes with any possible "crack down" on crime Congress
might have achieved.1 82

Separating claimants under § 881 (a) (4) (C), as well as under
§ 881 (a) (6) and (7), into pre-illegal-act owners and post-illegal-act trans-
ferees would avoid this insulating effect.183 The pre-illegal-act owners
would benefit from a lack of consent defense and prevail under a disjunc-
tive interpretation, while under a conjunctive interpretation, the post-ille-
gal-act transferees would not be able to avoid forfeiture by asserting a lack
of consent defense.1 84 Although the Eleventh Circuit adopted this ap-
proach in United States v. 6640 S.W. 48th Street,185 the majority in One 1973
Rolls Royce declined to engage in such a form of 'judicial legislation." 18 6

Perhaps, however, dissenting Judge Nygaard is correct by stating that in-
stead, the majority engaged in 'Judicial abdication." 187

178. Id. at 814-15.
179. Id. at 814.
180. Id.; see Gurule, supra note 2, at 168 ("The post-illegal act transferee would

• . .always qualify as an innocent owner and hold superior title over the govern-
ment."). Professor Gurule has indicated that a disjunctive interpretation of the
"innocent owner" defense as applied to post-illegal-act transferees would "enable a
defendant to avoid civil forfeiture entirely by simply transferring his ill-gotten gains
to a third-party who had knowledge of the origins of the property, but did not
consent to the defendant trafficking in narcotics." Id.

181. One 1973 Rolls Royce, 43 F.3d at 822 (Nygaard, J., dissenting).
182. See Gurule, supra note 2, at 173 (indicating that forfeiture is "potent

weapon in the war against drugs" but acknowledging its weakness under current
statutory scheme). For a discussion of Congress' intent behind the drug forfeiture
statutes, see supra notes 1, 5, 7, 80, 104, 115 and accompanying text.

183. See United States v. 6640 S.W. 48th St., 41 F.3d 1448, 1453 (11th Cir.
1995) (applying conjunctive interpretation of § 881 (a) (7) to post-illegal-act
transferees).

184. See id.
185. Id. at 1453. The Eleventh Circuit stated, "We decline to follow the Third

Circuit's reasoning [in One 1973 Rolls Royce]. Classifying post-illegal act transferees
as innocent owners because they had no opportunity to consent creates a sweeping
grant of immunity from forfeiture and a gaping loophole in an intentionally com-
prehensive forfeiture policy." Id.

186. United States v. One 1973 Rolls Royce, 43 F.3d 794, 818 (3d Cir. 1994).
187. Id. at 821 (Nygaard, J., dissenting).
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If other courts view the Eleventh Circuit's approach as the Third Cir-
cuit would-as 'judicial legislation"-Congress must respond to the Third
Circuit's request for clarification. Congress has introduced two bills di-
rected at the "innocent owner" defense.1 88 One of the bills would allow a
claimant to prevail if he or she could prove that he or she was either with-
out knowledge or did not consent to the illegal drug activity. 18 9 Another
bill would result in vast changes to the forfeiture scheme, mandating that
forfeiture proceedings only be conducted after the owner of the property
was convicted for the relevant crime.19 0 Neither of these bills, however,
would solve the unique problem presented when the claimant is a post-
illegal-act transferee.

Instead, any legislative amendment must take into account the differ-
ences between pre-illegal-act owners and post-illegal-act transferees. 191

For example, Professor Gurule suggests allowing a pre-illegal-act owner,
without knowledge that the property has been used for an illegal purpose,
to prevail by merely establishing such lack of knowledge, because forfei-
ture of his or her property would be unfair.1 92 If such pre-illegal-act
owner, however, had knowledge of the illegal activity, then he or she
would be required to establish lack of consent to prevail under the "inno-
cent owner" defense.193 In addressing post-illegal-act transferees, Profes-

188. See Gurule, supra note 2, at 160 (citing H.R. 2417, 103d Cong., 1st Sess.
(1993); H.R. 3347, 103d Cong., 1st (1994)).

189. See Gurule, supra note 2, at 160 (citing H.R. 2417, 103d Cong., 1st Sess.
(1993)).

190. See id. (citing H.R. 3347, 103d Cong., 1st (1994)).
191. See id. at 172; see also One 1973 Rolls Royce, 43 F.3d at 823 (Nygaard, J.,

dissenting) (advocating separating claimants into pre-illegal-act owners and post-
illegal-act transferees and applying different tests to the different types of
claimants).

192. See Gurule, supra note 2, at 172 (advocating adopting disjunctive inter-
pretation if pre-illegal-act owner lacked knowledge of illegal activity); see also
United States v. 1012 Germantown Rd., 963 F.2d 1496, 1503 (11th Cir. 1992)
(adopting disjunctive interpretation of "knowledge or consent" language of
§ 881 (a) (7) as applied to pre-illegal-act owner); United States v. 141st St. Corp.,
911 F.2d 870, 878 (2d Cir. 1990) (same); United States v. 6109 Grubb Rd., 886 F.2d
618, 626 (3d Cir. 1989) (same). But see United States v. Lot 111-B, 902 F.2d 1443,
1445 (9th Cir. 1990) (per curiam) (adopting conjunctive interpretation of "knowl-
edge or consent" language thereby requiring pre-illegal-act owner to prove lack of
knowledge and lack of consent to prevail under "innocent owner" defense of
§ 881 (a) (7)).

193. See Gurule, supra note 2, at 172 (advocating adoption of conjunctive in-
terpretation for pre-illegal-act owners with knowledge because claimant with
knowledge should not prevail under "innocent owner" defense if he or she took
no action to prevent illegal activity); id. (stating that lack of consent "should be
construed to mean that the claimant took all reasonable steps to prevent his [or
her] property from being used illegally"); see also Lot 111-B, 902 F.2d at 1445
(adopting conjunctive interpretation of "knowledge or consent" language thereby
requiring pre-illegal-act owner to prove lack of knowledge and lack of consent to
prevail under "innocent owner" defense of § 881 (a) (7)) (per curiam). But see
Dunne, supra note 11, at 85 n.25 ("Forfeiture upon knowledge alone can lead to
an unconscionable result if the owner acquires knowledge of illegal use but has no
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sor Gurule favors a conjunctive approach to the "innocent owner"
defense, requiring such claimants to prove lack of knowledge because the
consent requirement, as applied to such claimants, is rather "meaning-
less."1 9 4 Although Professor Gurule did not specifically address the "will-
ful blindness" language of the § 881 (a) (4) (C) "innocent owner" defense,
any legislative amendment must make clear that a post-illegal-act trans-
feree claimant under § 881 (a) (4) (C) must also establish lack of willful
blindness to prevail. 19 5 A claimant should not be permitted to prevail by
establishing lack of knowledge alone. To do so would render the "willful
blindness" language surplusage.1 96

VII. CONCLUSION

Practitioners in the Third Circuit must stay abreast of any changes in
this area of the law. First, due to the split of opinion among the circuit
courts with regard to the interpretation of the "innocent owner" defense
of § 881 (a) (4) (C), (6) and (7), attorneys must be aware of the Supreme
Court's activities. 19 7 Practitioners must watch for the Supreme Court
granting certiorari on any cases in these areas.

If the Supreme Court grants certiorari on any of these cases, practition-
ers should focus on how the Supreme Court addresses the unique situa-
tion that arises when applying the "innocent owner" defenses to post-
illegal-act transferees. 198 Will the Court advance the plurality's view in
United States v. 92 Buena Vista Avenue, that equitable principles might pre-

reasonable opportunity to act on it prior to governmental seizure." (quoting Eric
G. Zajac, Tenancies by the Entirety and Federal Civil Forfeiture Under the Crime Abuse
Prevention and Control Act: A Clash of Titans, 54 U. PrTr. L. REv. 553, 571 (1993))).

194. See Gurule, supra note 2, at 172 (stating that such conjunctive interpreta-
tion would "prevent sham transfers of property intended to avoid forfeiture and
further comport with the intent of Congress, which is to deprive the wrongdoer of
his ill-gotten gains"); see also United States v. 6640 S.W. 48th St., 41 F.3d 1448, 1453
(11th Cir. 1995) (requiring post-illegal-act transferees to establish lack of knowl-
edge in order to prevail under "innocent owner" defense of § 881 (a) (7)).

195. See Gurule, supra note 2, at 172-73 (stating that post-illegal-act transferee
must establish lack of knowledge, but failing to address the "willful blindness" lan-
guage of § 881 (a) (4) (C)); see also 6640 S.W 48th St., 41 F.3d at 1453 (stating that
post-illegal-act transferee claimant under § 881 (a) (7) must establish lack of knowl-
edge to prevail).

196. United States v. One 1973 Rolls Royce, 817 F. Supp. 571, 581 (E.D. Pa.
1992) (acknowledging that "willful blindness" language of § 881 (a) (4) (C) "cannot
be given effect" if disjunctive interpretation is applied to that section), vacated, 43
F.3d 794 (3d Cir. 1994).

197. See e.g., Paul M. Barrett, Justices to Rule on Use of Criminal Case And Forfei-
ture Suit Against Defendants, WALL ST. J., Jan. 15, 1996, at B3 (discussing Supreme
Court's decision to hear case to decide whether criminal prosecutions accompa-
nied with civil forfeiture suits violate Fifth Amendment guarantee against double
jeopardy).

198. For a complete discussion of the various approaches the circuits have
adopted regarding the § 881 "innocent owner" defenses, see supra notes 31-85,
112-53 and accompanying text.
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vent a post-illegal-act transferee with knowledge of the illegal act at the
time of the transfer from enjoying the benefit of the "innocent owner"
defense?199 Or will the Court advance Justice Scalia's suggestion that it is
not "inconceivable" that post-illegal-act transferees with post-illegal-act
knowledge may be afforded a defense to forfeiture of their property?200 If
the Court follows the former, the Third Circuit's analysis in One 1973 Rolls
Royce will not stand.2 0 1 If, however, the Court adopts Justice Scalia's sug-
gestion, the Third Circuit's analysis will gain support.20 2

Until any intervening actions by the Supreme Court or Congress,
practitioners must live by the Third Circuit's interpretation of
§ 881 (a) (4) (C) in One 1973 Rolls Royce. Attorneys for post-illegal-act trans-
feree claimants will enjoy the leniency of the Third Circuit's approach,
while attorneys for the government will struggle to circumvent the impact
of the decision.

Patricia A. 0 Weill

199. United States v. 92 Buena Vista Ave., 113 S. Ct. 1126, 1137 (1993). For a
further discussion of the 92 Buena Vista Avenue dicta, see supra note 152 and ac-
companying text.

200. Id. at 1142 (Scalia, J., concurring). For a further discussion of Justice
Scalia's statements in 92 Buena Vista Avenue, see supra note 142.

201. See United States v. One 1973 Rolls Royce, 43 F.3d 794, 823 (3d Cir.
1994) (Nygaard, J., dissenting) (acknowledging Supreme Court's 92 Buena Vista
Avenue dicta and finding conjunctive interpretation of § 881(a) (4) (C) appropri-
ate). For a further discussion of the 92 Buena Vista Avenue dicta, see supra note 152
and accompanying text.

202. See id. at 820 (arguing that granting post-illegal-act transferees with post-
illegal-act knowledge "innocent owner" defense is not absurd). For a further dis-
cussion of Justice Scalia's statements in 92 Buena Vista Avenue, see supra note 142.
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