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Bucy: Health Care Reform and Fraud by Health Care Providers

1993]

HEALTH CARE REFORM AND FRAUD BY
HEALTH CARE PROVIDERS*

By PameELA H. Bucy**

HE amount of money lost to health care fraud, waste and
abuse,! estimated to be $90 billion per year,2 would more
than cover the cost of extending health care to all uninsured
Americans.? Moreover, the loss to fraud, waste and abuse is not
Jjust economic. Providers who see their patients as the “‘raw mate-

* Copyright © 1993. All rights reserved. Pamela H. Bucy.

** Frank Bainbridge Professor of Law, University of Alabama School of
Law; Assistant United States Attorney, E.D. Mo., Criminal Division 1980-87; Co-
ordinator, Health Care Fraud Task Force, E.D. Mo. 1985-87. I am most grateful
to the following people for their helpful feedback on this Article: William S.
Brewbaker III, James D. Bryce, Richard G. Singer and Susan Lyons Randall.

1. Gordon Witkin et al., Health Care Fraud, U.S. NEws aND WoRLD REP., Feb.
24, 1993, at 34 [hereinafter Health Care Fraud]. Waste and abuse in health care is
the expenditure of health care dollars for no valid reason, whereas fraud is in-
tentional waste and abuse, usually through deception and for personal gain.
GAO, HEALTH INSURANCE: VULNERABLE PAYERS Lose BiLLioNs TO Fraup 1, 9
(1992) [hereinafter VULNERABLE PAYERS).

2. PROSPECTIVE PAYMENT ASSESSMENT COMMISSION REPORT AND RECOM-
MENDATIONS TO THE CONGRESS 15 (June, 1993) [hereinafter PRoPac REPORT]. In
1992, the United States spent 13.6% of the GNP, or $832 billion, on health care.
Id. This amount is expected to increase to $912 billion in 1993. 1d. Experts
regularly estimate that fraud, waste and abuse account for 10% of America’s
total health care expenditures. Se¢e VULNERABLE PAYERS, supra note 1, at 8. In
comparison to the $80-90 billion lost per year to health care fraud, waste and
abuse, an estimated $5 billion will have been lost during the entire savings and
loan debacle. Health Care Fraud, supra note 1, at 34. As Dr. Philip Caper, an
internist and medical policy analyst at Dartmouth Medical School noted: *I
can’t imagine a system that’s more dysfunctional than the one we have now—
more expensive, not doing the job, with more waste.” Wasted Health Care Dollars,
57 CoNsuMER REPORTS 435 (1992).

3. Steven Pearlstein, A Hard Pill to Swallow, THE WasH. PosT NaT’'L WKLY,
May 17-23, 1993, at 6. The estimated cost of extending health insurance cover-
age to the uninsured ranges from $45-$100 billion. /d. Currently, there are 37
million uninsured Americans. Id. Eighty-five percent of these individuals are
employed (62% full time; 23.2% part time) but receive no health insurance cov-
erage. Tamar Lewin, High Medical Costs Hurt Growing Numbers in U.S., N.Y. TiIMES,
Apr. 28, 1991, at Al, Al4. “For small business, insurance has become unafford-
able; three of four concerns employing 10 or fewer people simply don’t provide
health benefits.” Wasted Health Care Dollars, supra note 2, at 436. The uninsured,
when they receive health care, receive less:

A group from the University of California, San Francisco, for example,

looked at the hospital care given to sick newborn babies in the state’s

hospitals in 1987. Even though the uninsured babies were, on the aver-
age, the sickest group, they left the hospital sooner than insured babies

and received fewer services while they were there.

Id. at 447.

(1003)
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rial for profits”’4 too often deliver inadequate, incompetent or un-
necessary health care.’

The bad news continues. More than any other type of white
collar crime,® fraud by health care providers is hard to detect, in-

4. Medicare and Medicaid Frauds: Hearing Before the Subcomm. on Health and Long
Term Care of the Senate Special Comm. on Aging: Part 5, 94th Cong., 2d Sess. 544
(1976) (statement of Patricia G. Oriol, Chief Clerk, Senate Comm. on Aging)
[hereinafter Medicare and Medicaid Frauds: Part 5]. Ms. Oriol participated in an
eight month investigation of Medicaid abuse sponsored by the United States
Senate. Id. at 539. Ms. Oriol posed as a Medicaid recipient and visited numer-
ous health care facilities around the country. Id.

5. For a discussion of health care fraud by providing unnecessary or sub-
standard health care services, see generally Pamela H. Bucy, Fraud By Fright:
White Collar Crime By Health Care Providers, 67 N.C. L. Rev. 855 (1989) [hereinafter
Fraud by Fright]. ““With so many incentives to overtreat patients, it seems inevita-
ble that a sizeable fraction of American medical care must be simply unneces-
sary, if not downright harmful.” Wasted Health Care Dollars, supra note 2, at 439.
A recent Rand study found that 32% of elderly patients who received an opera-
tion to remove atherosclerotic plaque from the carotid artery did not need it and
that 14% of heart bypass operations were unnecessary. Id. Another study, by
Value Health Sciences, found that 27% of hysterectomies, 17% of surgeries for
carpal tunnel syndrome, 16% of tonsillectomies and 14% of laminectomies were
unnecessary. Jd.

One dramatic example showed the regional variation in the frequency of
procedures. /d. In the 1960s in Stowe, Vermont, the probability of having a
tonsillectomy by age 15 was about 70%. In Waterbury, Vermont, which is over
the hill from Stowe, the probability was 10%. Id. at 441.

Investigations by congressional committees in the 1970s and 1980s may
have produced the most alarming examples of poor health care rendered when
providers practice more fraud than medicine. See, e.g., Medicare and Medicaid
Frauds: Part 5, supra note 4, at 521-65; Medicare and Medicaid Frauds: Joint Hearing
Before the Subcomm. on Long-Term Care and the Subcomm. on Health of the Elderly of the
Senate Special Comm. on Aging, Part I, 94th Cong., 1st Sess. 68-69 (1975) [her-
inafter Medicare and Medicaid Frauds, Part 1}. In Chicago, entire families of five or
six children were given mass tonsillectomies with janitors left to monitor post-
operative recovery. Healthy United States Senators and staffers traveling under-
cover to Medicaid clinics, as well as many patients they interviewed, were given
false diagnoses of allergies, hypertension and glaucoma. Medicare and Medicaid
Frauds: Part 5, supra note 4, at 521-65; Medicare and Medicaid Frauds, Part 1, supra,
at 68-69.

In another instance, in massive “rolling labs™ fraud, where patients were
given false diagnoses to further the fraud, patients also suffered. GAO, ONE
SCHEME ILLUSTRATES VULNERABILITIES TO FrRAaUD 1 (1992) [hereinafter ONE
SCHEME ILLUSTRATES VULNERABILITIES TO FRaUD]. For example, one healthy
athlete “was astounded when he learned months after his tests [showing false
illnesses] that a life-insurance application had been rejected.” Health Care Fraud,
supra note 1, at 36. This patient explained: ** ‘All of a sudden, this glaring thing
comes up on my record stating that I have all these diseases, including heart
defects and obstructive pulmonary emphysema. According to their diagnosis, I
was ready to die.” " Id.

6. Like other white collar crimes, health care fraud blurs the distinction be-
tween civil and criminal law. Fraud by Fright, supra note 5, at 871-75; John C.
Coffee, Jr., Does “‘Unlawful” Mean *‘Criminal’’?: Reflections on the Disappearing
Tort/Crime Distinction in American Law, 71 B.U. L. Rev. 193, 193 (1991) (Professor
Coffee discusses the “dominant development in substantive criminal law over
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vestigate and prove.” The difficulties extend from top to bottom:
the hundreds of thousands of different reimbursement fee sched-
ules generated by a multi-payer system; the fact that a third party
to the services rendered is paying the bill; the fee for service re-
imbursement mechanism that encourages inflation of charges.
These difficulties need not exist to the extent they do. Considera-
ble attention has been given to health care fraud lately, and hope-
fully, some of the recommendations made by law enforcement
experts in this area will be implemented.? Beefing up law en-
forcement techniques and tools, however, is only part of the an-
swer to health care fraud. It also is necessary to examine and
restructure the systemic incentives for fraud in various reimburse-
ment mechanisms.® The most conscientious and skilled law en-
forcement efforts can never overcome the incentives in our
current health care system for providers to inflate, create and lie.

As the United States moves toward health care reform, there

the last decade,” which he describes as “the disappearance of any clearly defina-
ble line between civil and criminal law.””). Public prosecutors pursue such
crimes through criminal statutes while private litigants pursue these same crimes
through ““private attorney general” statutes such as RICO, 18 U.S.C. §§ 1961 et
seq., and the False Claims Act, 31 U.S.C. §§ 3729 et seq. Thus, this Article as-
sumes that the plaintiff pursuing health care fraud may be a public servant such
as a prosecutor or a private citizen.

7. Fraud by Fright, supra note 5, at 875-81. Several factors contribute to the
difficulty in detecting and proving health care fraud including: the relationship
of trust between doctor and patient, the subjective nature of medicine in both
diagnosis and treatment, and the excessive amount of documentation involved
in the billing process. Id.

8. Such recommendations include: stricter requirements for obtaining pro-
vider numbers, ONE SCHEME ILLUSTRATES VULNERABILITIES TO FRAUD, supra note
5, at 2; standardization of claim forms, VULNERABLE PAYERS, supra note 1, at 5;
utilization thresholds on doctor’s visits, prescriptions, lab tests, and DME sup-
plies where prior insurer authorization is needed to exceed these thresholds,
Health Care Fraud and Waste (Part I1): Hearings Before the Subcomm. on Oversight and
Investigations of the House Comm. on Energy and Commerce, 102d Cong., 1st Sess. 131
(1991) [hereinafter Health Care Fraud and Waste); a process to confirm that patient
services have been provided, id; strict insurer approval for “big ticket” items
such as prescribed footwear, medical equipment, etc., id.; and, a requirement
that high volume providers post a performance bond to minimize and discour-
age the financial loss from ‘‘hit and run” fraudulent providers, id.

9. For sources discussing the link between fraud by health care providers
and reimbursement mechanisms, see, e.g., VULNERABLE PAYERS, supra note 1, at 1,
13; Fraud by Fright, supra note 5, at 933-37 (asserting that third party fee for
service reimbursement mechanisms encourage fraud); ¢f. Henry Pontell et al.,
Practitioner Fraud and Abuse in Medical Benefit Programs, 6 Law & PoL’y 405, 418-20
(1984) [hereinafter Practitioner Fraud and Abuse] (discussing how fee for service
reimbursement influences some types of fraud); PauL STaRR, THE SociaL TRANs-
FORMATION OF AMERICAN MEDICINE 422 (1982) (discussing correlation between
health care reimbursement mechanism and demand for physicians); DIANE
VAUGHAN, CONTROLLING UNLAWFUL ORGANIZATIONAL BEHAVIOR 54-104 (1983)
(discussing social and structural incentives for unlawful behavior).
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is a unique opportunity to benefit from the relationship between
fraud by providers and health care reimbursement systems. To
benefit from this link, we must restructure health care delivery
and reimbursement systems in ways that discourage fraud and
make it easier to detect and prove.

On September 22, 1993 President Clinton officially unveiled
his health care reform package. It contains the following ele-
ments: a standard package of benefits available to all Americans
and legally resident aliens;!® the organization of consumers into
regional or corporate health alliances that collect premiums, ne-
gotiate with providers for consumers, and collect and distribute
information about the providers;!! an annual enrollment during
which consumers decide whether to remain with their current
provider-group or enroll with another group.'?

President Clinton is not the only policy maker proposing
health care reform. In recent years numerous proposals for
health care reform have been introduced in Congress.!® Cur-
rently, there are proposals that emphasize managed competition
(competition among providers within prescribed guidelines),!*
utilize a single payer mechanism,'5 and employ a voucher system
to achieve coverage of more persons.!¢ Unfortunately, all of
these proposals—to the extent they address fraud and abuse—
focus on law enforcement solutions.!” None of these proposals

10. H.R. 3600, S. 1757, 103d Cong., 1st Sess. §§ 1101-1128 (1993) (the
“Clinton” Plan).

11. Id. §§ 1300-1330.

12. Id. §§ 1322-1323.

13. For an excellent summary of recent legislative initiatives, see Theodore
Marmon and Michael Barr, Making Sense of the National Health Insurance Reform
Debate, 10 YaLE L. & PoL'y REv. 228 (1992). There have been over 40 different
national health care proposals presented to Congress. Id. at 228 n.6. These
proposals illustrate numerous approaches to health care reform: tax credit
plans, malpractice reform, state insurance plans, single payer plans, and em-
ployer based plans. Id. at 270-71.

14. H.R. 3222, 103d Cong., Ist Sess. 32 (1993) (the “Cooper” Plan).

15. H.R. 1200, 103d Cong., 1st Sess. 4 (1993) (the “McDermott’’ or “Sin-
gle Payer” Plan).

16. S. 1770, 103d Cong., 1st Sess. 8 (1993) (the ““Senate Republican’ Plan).

Under the Senate Republican bill, federal vouchers for health insurance
would be made available to individuals with incomes below a specified percent-
age of the poverty level. /d. §§ 1003-1004.

Although it is difficult to assess the fraud potential in a voucher system with-
out more details, the food stamp program provides a possible example: ram-
pant fraud could exist in a black market for health care vouchers. One way to
help deter this would be by coding the voucher with sufficient information about
an individual’s physical characteristics and health that makes selling vouchers
impossible. )

17. Although they focus on law enforcement techniques to address fraud,

https.//digitalcommons.law.villanova.edu/vir/vol38/iss4/3
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examine the causal relationship between reimbursement mecha-
nisms and fraud and abuse.

This Article analyzes these health care reform options from a
fraud and abuse perspective, suggesting how some will encourage
fraud by providers, while others will discourage fraud. Purely
from an anti-fraud perspective, this Article suggests that the opti-
mal health care system contains the following four features: (1)
capitation reimbursement (reimbursing.a provider a set amount
for all services rendered to a person in a given period of time,
usually one year);!® (2) managed competition; (3) required copay-
ments by all patients who are financially able; and, (4) standard-
ized billing and payment procedures. Although this system would
be superior to our current system, some fraud would still exist.
Thus, this Article notes the ways in which this suggested re-
formed health care system remains vulnerable to fraud and details
anti-fraud steps that can be implemented regardless of which re-
form plan is passed.

Part I of this Article analyzes the 1mpact of fraud by health
care providers in the fee for service reimbursement mechanism

waste and abuse, some of the proposals include overall changes in the health
care system that will help deter and detect fraud and abuse. A number of the
current proposals, for example, include provisions for assigning unique pro-
vider identifiers, a step that can help track recidivist providers who elude law
enforcement by changing their provider number. Se, e.g., H.R. 3600, S. 1757,
103d Cong., Ist Sess. § 5104 (1993) (the “Clinton” Plan); H.R. 1200, 103d
Cong., 1st Sess. § 414 (1993) (the “McDermott” Plan); H.R. 3222, 103d Cong.,
Ist Sess. § 6004 (1993) (the “Cooper” Plan); S. 1770 103d Cong., st Sess.
§ 3307 (1993) (the *‘Senate Republican” Plan).

18. With capitation reimbursement, medical care would be managed to “‘in-
clude such practices as restricting patients to a single primary-care doctor who
must approve all specialist referrals; penalizing doctors who order too many
tests or procedures; and, pre-approving elective hospitalization.” Wasted Health
Care Dollars, supra note 2, at 435; see also PAUL STARR, LoGIC OF REFORM 40-42
(1992).

This definition differs slightly from Starr’s deﬁmuon of managed care as
embracing “‘any health plan that limits the choice of providers or regulates their
treatment decisions to eliminate inappropriate care and reduce costs.” STARR,
supra, at 40. Starr noted that the original concept of managed care has been
expanded with the inclusion of a variety of provider groups, some relying on
traditional (fee for service) payment arrangements. Id. Thus, Starr concluded,
“it is not possible to generalize about the overall record of managed care.” Id.

It is beyond the intention of this Article to discuss the normative issues in-
herent in health reform options other than as necessary to discuss their impact
on fraud by providers. For excellent sources on the various reforms historically
and currently considered in the United States and on health care systems in
other countries, see generally id. at 16; Symposium, America’s Health Care: Which
Road to Reform 10 YALE L. & PoL’y REv. 228 (1992); HEALTH AFF. 7 passim (Supp.
1993). For an analysis of the economic consequences of various health care re-
forms, see generally America’s Health Care: Which Road to Reform, supra, at 10,
Pearlstein, supra note 3, at 6-7.
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that has dominated the twentieth century American health care
system. Part II describes the components of the optimal anti-
fraud system, while Part III evaluates its vulnerabilities to fraud.
Part IV focuses on the potential for fraud in various options for
collecting the funds needed to pay for health care. Part V con-
cludes by suggesting how best to employ law enforcement re-
sources to detect and prove the types of fraud that will exist in
whatever type of health reform that is implemented.

Prior to this analysis, three caveats must be noted. First,
whatever impact on fraud that exists in any reform model exists
only to the extent that the model is implemented. If health care
reform is implemented piecemeal, current incentives for fraud
will continue, at least in part, and the efficacy of any disincentives
to commit fraud contained in reform efforts will be diminished.
Second, the full impact of fraud on any reform effort cannot be
analyzed fully until all details of reform proposals are available.
For example, considerable fraud is inherent in the organization
and duties of the regional health purchasing alliances proposed
by the Clinton Administration and others.’® However, because
the details of how these alliances will work remain sketchy,2° it is
not possible to assess fully the types of fraud that will occur be-
cause of this new structure or what detection, investigation and
deterrence techniques will be needed to combat such fraud.
Third, the emphasis herein on fraudulent health care providers
should not obscure the fact that most health care providers are
honest professionals who make good faith efforts to treat their
patients competently and to comply with complex and rapidly
changing billing regulations. It is this professionalism that makes
some of the suggestions contained herein viable.

I. LEessons FrRoMm THE PasT

A.  Fraud Analysis of the Fee for Service Retmbursement Mechanism

Fee for service reimbursement has dominated most of Ameri-
can twentieth century medicine.2! From an anti-fraud perspec-

19. H.R. 3600, S. 1757, §§ 1301-1397. Policy analysts recommending and
discussing health alliances include Paul Starr, Walter A. Zelman, Alain C. En-
thoven, James C. Robinson, all of whom have recently discussed health alliances
in HEALTH AFF. 7 (Supp. 1993). The “Cooper” and the *“Senate Republican”
Plans establish structures in which “purchasing cooperatives” perform similar
functions. H.R. 3222 §§ 1101-1108; S. 1770 § 1404.

20. Robert Pear, States are Reluctant Partners in Clinton’s Big New Venture, N.Y.
TiMEs, Sept. 23, 1993, at Al, Al12.

21. The “Clinton” Plan and the “McDermott” Plan preserve fee for service

https.//digitalcommons.law.villanova.edu/vir/vol38/iss4/3
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tive, it is a disaster. Fee for service, which pays per service
rendered, encourages overutilization.22 Under this system, ‘“‘the
more doctors do, the more they get paid.”2® To the fraudulent
provider, fee for service reimbursement encourages the following
types of fraud: (1) billing for services not provided; (2) billing for
a more expensive service than what was actually provided; (3)
providing and billing for unnecessary services while representing
that the services were necessary; and, (4) paying kickbacks for re-
ferrals, including self-referrals.2*

Reported cases exemplify each of these types of fraud.2> The
first two types of fraud, billing for services not rendered and mis-
representing the type of service actually rendered, are easiest for
the fraudulent provider to accomplish when the services occur in
high volume when legitimately performed, are difficult to verify
by subsequent physical exam, and are administered to patients
incapable of accurately recalling their treatment.2¢ Examples of
services typically billed for when they did not occur include doc-

reimbursement as an optional method of paying providers. H.R. 3600, S. 1757,
§ 1322 (the “‘Clinton” Plan); H.R. 1200, 103d Cong., 1st Sess. § 612 (1992) (the
*“McDermott” Plan). None of the remaining plans: the Cooper; the House Re-
publican; nor the Senate Republican, discuss reimbursement methods.

22. Practitioner Fraud and Abuse, supra note 9, at 418. James C. Robinson, a
health care economist at the University of California, Berkeley, offered the fol-
lowing analogy in explaining how our fee for service insurance system feeds our
health care appetite: “Imagine if we sold auto-purchase insurance and said, go
and buy whatever car you want and we’ll pay 80 percent of it. Under those con-
ditions, a lot of people would go buy a Mercedes.” Wasted Health Care Dollars,
supra note 2, at 435,

23. Wasted Health Care Dollars, supra note 2, at 438 (quoting Dr. Philip Caper,
M.D., health care policy analyst at Dartmouth Medical School).

24. See generally Fraud by Fright, supra note 5, at 933. For a further discussion
of the types of fraud encouraged by a fee for service reimbursement plan, see
infra notes 25-46 and accompanying text.

25. For a discussion of several cases that exemplify the fraud prevalent in a
fee for service reimbursement plan, see infra notes 27-29, 31-40 & 43-45 and
accompanying text.

26. Fraud by Fright, supra note 5, at 893-99. To successfully prove fraud by
billing for services not rendered, it is critical that the prosecution call expert
witnesses to testify that based on their physical examination of the patient, the
services in question were not rendered. Cf United States v. Gordon, 548 F.2d
743, 744 (8th Cir. 1977) (afirming conviction of physician based on expert wit-
ness’ testimony that he had examined the patient and, in his opinion, the serv-
ices billed for were not performed); United States v. Varoz, 740 F.2d 772, 776-
77 (10th Cir. 1984) (reversing conviction of physician because government ex-
pert witness based testimony on lack of documentation in file rather than physi-
cal examination of patient).
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tors visits,?? disbursements of medicines,2®8 and simple proce-
dures such as x-rays.2?

Misrepresentations regarding services actually rendered fall
into two types, each type highlighting a different aspect of the fee
for service reimbursement mechanism.>® One type of misrepre-
sentation reflects the fact that insurers pay fees for some, but not
all, services. In this type of fraud, the services actually performed
by the provider were not compensable under pertinent payment
guidelines yet the fraudulent provider misrepresents the service
as compensable. Examples include: a podiatrist who represented
that his patients were treated for complex and compensable
podiatric ailments when in fact he performed simpler procedures,
such as trimming toenails;3! an optometrist who sold noncom-
pensable sunglasses to patients but claimed he had supplied com-
pensable cataract eye-glasses;3? a physician who represented that
he provided compensable injections for joint pain but actually
supplied noncompensable injections of routine vitamins or
medicines;3® a shoe store proprietor who claimed to have sup-

27. See, e.g., United States v. Hilliard, 752 F.2d 578, 579 (11th Cir. 1985);
United States v. Mitlo, 714 F.2d 294, 295 (3rd Cir.), cert. denied, 464 U.S. 1018
(1983).

28. See, e.g., United States v. Sanders, 749 F.2d 195, 197 (5th Cir. 1984);
United States v. Ziperstein, 601 F.2d 281, 285 (7th Cir. 1979), cert. denied, 444
U.S. 1031 (1980).

29. People v. American Medical Ctrs., 324 N.W.2d 782, 787 (Mich. 1982),
cert. denied, 464 U.S. 1009 (1983). The procedure at issue in this case was any-
thing but simple. Here, the defendant-physicians were convicted for billing
Medicaid for *“direct laryngoscopies” that had never been performed. Id. at 787.
A direct laryngoscopy is an examination of the exterior and the interior of the
larynx using an instrument that is inserted down a patient’s throat. TABER'S
CycLopepic MEpicAL DictioNary 931 (15th ed. 1985). The patients testified
’t7hat they did not undergo this procedure. American Medical Ctrs., 324 N.W.2d at

91.

30. Fraud by Fright, supra note 5, at 896-99.

31. United States v. Rousseau, 534 F.2d 584, 585 (5th Cir. 1976). In Rous-
seau, the podiatrist submitted medical forms for each of twenty elderly rest home
patients falsely representing that he had treated the patients for fungus infec-
tions and ingrown toenails. Id.

32. United States v. Gold, 743 F.2d 800, 808-09 (11th Cir. 1984), cert. de-
nied, 469 U.S. 1217 (1985). In Gold, the defendant developed a sales strategy,
known as “‘double cataract sales.” Id. Under this strategy, sales persons urged
customers requesting regular cataract glasses to purchase cataract sunglasses as
well. Id  The sunglasses, however, were noncompensable under Medicare
guidelines, because Medicare beneficiaries were entitled to only one pair of eye-
glasses per year, and then only if prescribed by a doctor. /d. Nevertheless, the
defendant routinely submitted Medicare reimbursement forms for the cataract
sunglasses, representing them as compensable glasses. Id.

33. United States v. Mekjian, 505 F.2d 1320, 1322-23 (5th Cir. 1975). In
Mekjian, the defendant was indicted for 60 counts of fraud and was convicted on
16 counts. Id. In addition to being convicted for misrepresenting ordinary vita-
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does not matter if this is a levy on the employer, for example, as a
percentage of payroll, or on the employee, as a percentage of in-
come earned from that employer); (2) collect from financial insti-
tutions on unearned income; or, (3) collect from individuals.

Combined use of the first two options is preferable from an
anti-fraud perspective, for two reasons. First, there will be fewer
payers (employers and financial institutions only) if the first two
options, versus the third, are implemented. This will make collec-
tion of funds easier. Second, it is more likely that employers and
financial institutions will be skilled and experienced in managing
money, calculating the amount of funds due, and filing financial
reports than are individual citizens, the payers in the third op-
tion.!* The Clinton proposal, for example, which requires both
employers and employees to pay a percentage of premiums, fol-
lows Option 1.5 To ensure that non-working persons with
sources of unearned income pay their assigned share, Option 2
should also be implemented. The reallocation of funds, (i.e., sub-
sidizing those who cannot afford to pay their assigned share)46 is
fraught with greater potential for fraud than is the revenue-rais-
ing effort, at least if the revenue is collected by way of Options 1
and 2 above.

It is safe to assume that those who qualify for exemption
from the health care premium payments, and thus are subsidized
by other taxpayers, will fall into four groups: (1) the employed

ployees’ health care premium contributions, H.R. 3222, 103d Cong., Ist Sess.
§ 1103(c) (1993). However, the Cooper Plan does not require the employer to
contribute to this premium that it collects. /d. § 1103(d). Small employers are
defined as employers normally employing fewer than 101 employees during a
typical business day. /d. § 1701(c)(2). Inexplicably, the Cooper Plan also pro-
vides for employees, whose withholding was not sufficient to cover the entire
cost of premiums, to pay “directly to the HPPC” the remaining amount. /d.
§ 1103(c)(2). This procedure not only will be cumbersome but also will be a
fertile ground for evasion by individuals. Collection of the full premium owed
by employees should be made by employers and paid directly to the HPPC, or
appropriate entity. The House Republican Plan states that ““[a]n employer is not
required . . . to make any contribution to the pot of [health care] coverage” but
that employees may elect to have premiums owed by the employee collected
through payroll deductions. H.R. 3080, 103d Cong., Ist Sess. § 1001(a) (1993).

144. Uwe E. Reinhardt, Reorganizing the Financial Flows in American Health
Care, in HEALTH AFF. 172, 178 (Supp. 1993).

145. H.R. 3600, S. 1757, 103d Cong., 1st Sess. §3 6001-6131 (1993) (the
“Clinton” Plan).

146. The Clinton Plan, for example, provides for subsidies to individuals
and businesses unable to pay their allotted amounts. Id. §§ 6101-6131. The
Cooper Plan similarly provides for assistance to low income individuals. H.R.
3222, §§ 2001-2101. The McDermott Plan does not include subsidies because
only persons and entities with threshold incomes are taxed for health care. H.R.

1200 §§ 811-981.
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who are poor; (2) the unemployed who are poor; (3) the self-em-
ployed who are poor; and (4) businesses that are unable to pay
the full percentage of their employees’ premiums. To qualify for
a subsidy, each of these individuals or businesses will have to
demonstrate financial neediness. Presumably this will be done by
filing financial data similar to filing an income tax return. This
means that in the health care subsidy program, as in traditional
tax fraud cases, there will be a potential for two types of fraud:
(1) individuals or businesses that fail to file the financial data re-
quired but seek health care coverage anyway; and, (2) individuals
and businesses who file false financial data to qualify for an ex-
emption from the health care “tax” they would otherwise owe.
The failure-to-file problem can be deterred by requiring the filing
of an income tax return before one is eligible for any health care
services—subsidized or not. If an individual cannot see a physi-
cian without a health care card and cannot get a health care card
without filing an income tax return (or having one’s employer file
on one’s behalf), then there will be a strong, new incentive to file
income tax returns.!47

Implementing the second revenue-raising effort listed above,
requiring financial institutions to collect a percentage of
unearned income for health care premiums, is another way to re-
duce the incentive and opportunity not to file required financial
data. Much like the Form 1099, this step also will help highlight
nonfilers, or, at least those who keep their assets in financial
institutions.

The second type of fraud that is likely to occur in the subsidy
program is underreporting of income, much as is seen in typical
tax fraud cases. The individuals most likely to engage in this type
of fraud will be those self-employed or “unemployed’ persons
with income from illegal sources or those with income that is difh-
cult to trace (cash). The businesses that underreport income may
do so by falsely deflating their reported revenue or by falsely in-
flating their expenses or other deductions. Unfortunately, there
is no systemic mechanism to neutralize this incentive to underre-
port income. This type of fraud will have to be pursued through
traditional law enforcement efforts.

In conclusion, the optimal anti-fraud technique for collecting
health care premiums requires employers to collect and remit

147. Such a requirement may bring forth many individuals who have previ-
ously failed to file income tax returns. Tracking the prior income history of
these new filers could be of great interest to the IRS.
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their own share and their employees’ share (or just the employ-
ees’ share, should such a formula prevail). For this to work, de-
ductions and other offsets against this contribution must be kept
to a minimum and reported through employers only. Any deduc-
tions or offsets requiring filings by individuals will render this op-
tion impossible. Financial institutions also must be required to
collect and remit a health care tax on all unearned income. Both
of these techniques are preferable to collecting health care premi-
ums directly from individual taxpayers because they focus the col-
lection effort on a smaller group of payers who are relatively
skilled money managers. Because the exemption from paying the
health care premium necessarily relies upon reporting of financial
data by individuals and businesses, there is greater risk of fraud in
the subsidy program. Fraud in reporting financial data needed to
qualify for subsidies will be difficult to detect and prove, although
requiring filing of financial data to obtain any health care services
would at least discourage non-filers.

V. RECOMMENDATIONS FOR FIGHTING FrRaUD By HEALTH CARE
PROVIDERS

The following recommendations assume that for the next
decade our health care system will be a hodge-podge, retaining
some vestiges of our current health care system and a variety of
reform programs. This is unfortunate from an anti-fraud per-
spective but probably inevitable because health care reform is
venturing into the unknown and must be adjusted along the way.
In addition, consideration of the financial and normative issues
inherent in health care reimbursement, delivery and taxation may
weigh in favor of adopting steps that encourage fraud and that
make fraud harder to detect. The following recommendations
recognize these realities and are offered to make the most of law
enforcement efforts within such an accommodation.

1. Recognize that fraud by health care providers will exist in
any health care system. Assess the incentives for specific types of
fraud in each component of the health care system and direct law
enforcement resources accordingly.

2. Recognize that with changes in a health care system, new
types and combinations of providers will enter the market quickly.
Strict controls on licensing and eligibility of providers should be
enforced.!48

148. Several of the proposed plans take a step in this direction. The Mc-
Dermott Plan, for example, requires that providers must be “licensed or certi-
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3. Expect to see the following types of fraud wherever fee
for service reimbursement is retained: billing for services not
rendered; misrepresentations regarding services rendered; pro-
viding unnecessary services; and, payment of kickbacks among
providers, including self-referrals. Limits on volume (either
through a cap on fees or paying reduced fees for services ren-
dered once a certain volume is reached) may neutralize these in-
centives somewhat, but such limits do nothing to discourage
fraud prior to reaching the capped amount. Utilization limits,
whereby authorization must be obtained prior to rendering highly
abused or easy-to-abuse services, may help deter these types of
frauds. !9

4. Expect to see the following types of fraud by health care
providers in a capitation-managed competition system: false cost
reporting; efforts to inflate falsely the number of people enrolled
in an alliance or provider group; failure to provide necessary serv-
ices; and, kickbacks to enroll healthy patients. In addition to the
built-in checks on these types of fraud supplied by managed com-
petition, the following steps should be taken to deter and detect
these frauds:

A. Specify the individuals within each provider group
who must personally sign the report of costs submitted
during negotiations on capitation amounts. Ensure that
these individuals sign under penalty of perjury.

B. Allow only “certified health care accountants” to
prepare reports of costs. Require that to obtain this cer-
tification, accountants must receive specified training in
health care finance and fraud. Require that each cost re-
port include certification that a compliance audit has
been conducted by a qualified health care accountant.

C. Structure enrollment procedures so that the entity

fied” and meet all requirements of state and federal law to qualify as providers
entitled to reimbursement. H.R. 1200 § 302. The House Republican Plan also
requires full disclosure by insurers of rating practices for different populations
and benefit packages. H.R. 3080 § 1104(b). Before this is a viable check on
providers, however, state licensing and accreditation requirements must exist
and be enforced. FRANK P. GRAD & NOELIA MARTI, PHYSICIANS’ LICENSURE AND
DiscipLINE 174-76 (1979) (suggesting changes in physician discipline); William
D. Morris, Revocation of Professional Licenses, 37 MERCER L. REv. 789 (1986) (re-
viewing state procedures for revocation of professional licenses and concluding
by noting deficiencies in these procedures).

149. For a fuller discussion of the need for such limits, see Health Care Fraud
and Waste, supra note 8, at 101.

https.//digitalcommons.law.villanova.edu/vir/vol38/iss4/3

44



1993]

Bucy: Health Care Reform and Fraud by Health Care Providers

HEALTH CARE REFORM 1047

regulating the providers enrolls consumers with a pro-
vider. Do not allow providers to enroll consumers. Es-
tablish data collection and retrieval systems to detect
fictitious enrollment of consumers. (This presupposes
implementation of uniform reimbursement and billing
procedures.)

D. Require that all enrollment decisions be made di-
rectly by consumers or in the case of incapacity, by
power of attorney or appointed guardians. Do not per-
mit representatives of groups of consumers to make en-
rollment decisions. ‘

E. To reduce the potential for collusion on reporting
of costs or underprovision of necessary services, ensure
that whenever possible, multiple providers, or multiple
groups of providers, compete for patient enrollments.

F. Utilize the opportunities for self-regulation by prov-
iders. Require that to qualify to compete for enrollment
by consumers, each group of providers must submit and
have approved an anti-fraud, waste and abuse plan.
Such a plan must address education, monitoring, detec-
tion and disciplining policies. In addition to their other
duties, the entities managing the competition among
providers should be charged with reviewing, approving
and enforcing these plans as well as making referrals for
prosecution in egregious instances.

G. Require that everyone who is financially able make
copayments. Simplify claim forms and require a pa-
tient’s signature on the claim form before the claim is
submitted by the provider for reimbursement.

H. Recognize that if the poor are relieved from making
copayments, greater potential for fraud exists in connec-
tion with delivery of care to the poor or the alleged poor.
Additional fraud audits should be concentrated in serv-
ices rendered to this population.

I. Recognize that a managed competition system
presents a potential difficulty for enforcing the exclusion
sanction. Neutralize this difficulty by giving law enforce-
ment the tools needed to detect individual wrongdoers
within an organization; by restructuring standards for
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finding organizations criminally liable; and, by protect-
ing consumers in the event their provider is excluded.

J. Recognize that the managed competition system
presents a potential for corruption. Ensure that law en-
forcement has the tools and training it needs to deter,
detect and prove this corruption. Clarify the difference
between illegal payments and legitimate contributions.

5. Rely on employers and financial institutions to collect
and remit health care premiums on earned and unearned income.
Require submission of an income tax return (or proof of payment
of one’s health care premium contributed by one’s employer) to
obtain a health care card. All cards should include sufficient iden-
tifying data to prevent theft and forgery of health care cards. Re-
quire presentation of a health care card before rendering services.

VI. CONCLUSION

This Article is based upon two premises. First, fraud by
health care providers is influenced greatly by health care reim-
bursement mechanisms. This influence is pervasive, affecting the
amount of fraud committed, the types of fraud committed, and
the difiiculty of detecting and proving fraud. Some reimburse-
ment mechanisms encourage fraud, others discourage fraud. As
discussed in Part I, fee for service reimbursement has encouraged
large scale fraud, most of which is of four types and all of which is
difficult to detect and prove. Part II described an optimal reim-
bursement system, from an anti-fraud perspective. This sug-
gested system contains four key features: capitation
reimbursement; managed competition; uniform billing and reim-
bursement procedures; and, copayments. Part IV addressed the
collection-of-funds aspect of health care reform and suggested
the following: (1) collection of any health care premium should
be by employers, whether of amounts owed directly by employees
as a percentage of earned income or of amounts owed by employ-
ers as a percentage of payroll; collections also should be made by
financial institutions on unearned income; these techniques are
preferable to collecting the health care premium directly from in-
dividuals; and, (2) subsidies for health care to persons or busi-
nesses unable to pay their assigned share are fraught with
potential for fraud and should be monitored carefully. Requiring
submission of an income tax return before qualifying for any
health care services is one of the few systemic steps that can be
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taken to discourage some of the fraud that will surround the sub-
sidy program.

The second premise on which this Article is based is that
while it is possible to devise a health care system that discourages
fraud, some fraud by providers always will exist. Our goal should
be the creation of a system that encourages as little fraud as possi-
ble while making the fraud that is committed easier to detect and
prove. Recognizing this, Part III analyzed the incentives for fraud
that will remain in the health care system recommended in Part II.
Part V detailed general and specific steps that can be taken to dis-
courage, detect and prove fraud by health care providers,
whatever type of health care reform is implemented.

In health care, like in everything else, the way we pay people
affects the way they cheat. Efforts to combat health care fraud,
waste and abuse cannot remain confined to enhancing law en-
forcement techniques and tools. These efforts should be sup-
ported and strengthened, but however valiant they are, they are
no match for the pull of reimbursement mechanisms that invite,
entice, and lure too many providers to cheat. Rather, a complete
approach to fraud by providers must be systemic change. We
have the opportunity to make this change as the United States
moves toward health care reform. We should take advantage of
this opportunity by examining and analyzing the potential for
fraud in each of the reform options available.
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