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AUTONOMY FOR VULNERABLE POPULATIONS: THE
SUPREME COURT'S RECKLESS DISREGARD FOR
SELF-DETERMINATION AND SOCIAL SCIENCE

DONALD N. BERSOFF, J.D., PH.D.*

C ONSIDER for a moment the plight of one W. F. Skinquist,
famous psycholegal scholar. In the morning he is informed

that his seventy-three year old widower father refuses to consent
to an amputation of his left arm that will save his life. His father
explains he wants to remain whole so that when he dies he will be
able to hug his late wife in Heaven who, he says, is expecting him
to have all four of his limbs when she greets him. In the evening,
his seventeen year old daughter announces she is about to accept
the marriage proposal of a thrice-married, forty year old, gradu-
ate of the joint J.D./Ph.D. program in law and psychology at
Hahnemann University and Villanova Law School. W. F., grow-
ing grimmer by the minute, observes, "You realize those dual de-
gree people are weird and can never find gainful employment."
"I know," replies the daughter, "but Stevie is so cute and I like all
those impressive initials after his name."

Should our overburdened subject take actions to force his fa-
ther to have the life-saving operation? Should he exercise paren-
tal authority and forbid his daughter from marrying this clearly
inappropriate potential son-in-law?

Silly examples aside, poor W. F. is faced with one of the great
moral, ethical, and legal dilemmas of our time: How to resolve
the conflict between two ofttimes competing principles-pater-
nalism and autonomy. Defined in terms most favorable to each
and looking at it from the perspective of Professor Skinquist, pa-
ternalism means acting in the beneficial best interests of those
who cannot act in their own interest;' autonomy means forebear-

* B.S., M.A., Ph.D. (Psychology), New York University; J.D., Yale Univer-
sity. Professor of Law, Villanova University School of Law; Professor of Psychol-
ogy, Hahnemann University Graduate School Department of Mental Health
Sciences; Director, Law & Psychology Program, Villanova University School of
Law and Hahnemann Graduate School. The author gratefully acknowledges the
research assistance of Stephen Anderer and Adam Rosen, students in the Villa-
nova/Hahnemann Law & Psychology Program.

1. See TOM L. BEAUCHAMP & JAMES F. CHILDRESS, PRINCIPLES OF BIoMEDI-
CAL ETHICS (2d ed. 1983); Dan Brock, Paternalism and Promoting the Good, in PA-
TERNALISM, supra, at 237-38 ("Paternalism is action by one person for another's
good, but contrary to their present wishes or desires, and not justified by the
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VILLANOVA LAW REVIEW

ing from interfering in the expression of self-determination by
those who wish to make decisions for themselves. 2 The conflict
becomes a societal concern when the government volunteers or is
called upon to select which of these competing principles it will
exercise in a particular case involving one of its people. The
choice becomes particularly poignant when one of its citizens is a
member of what I am calling a vulnerable population, loosely de-
fined for purposes of this Article as a group of persons that has
been traditionally viewed, at times presumptively, as incapable of
deciding and making important life decisions for themselves. 3

These populations include children, mentally ill and mentally re-
tarded people, the elderly, and, in some instances, it is hoped
more historical than current, women. 4

When government seeks to override the individual choice of
a member of one of these populations, the manner in which a
court resolves the dilemma tells us a great deal, not only about
how the legal system views these populations, but about whether
that system will treat all of us with dignity. After all, we are
merely part of that shifting majority known as the temporarily
able-bodied and temporarily sound-minded.

At the outset, I should reveal where I stand with regard to the
conflict. I am a card-carrying autonomist. I believe that one of
government's overriding social goals should be to promote

other's past or present consent."); Gerald Dworkin, Paternalism, Some Second
Thoughts, in PATERNALISM 105, 107 (Rolf Sartorious ed., 1983) ("Usurpation of
decision-making" is necessary component of paternalistic treatment).

2. Crain v. Kreibel, 443 F. Supp. 202, 208 (N.D. Cal. 1977). The Supreme
Court has recognized that there is an "interest in independence in making...
important decisions." Id. (quotinq Whalen v. Roe, 429 U.S. 589, 599-600).
"This right to autonomy is recognized as the generalized ability of individuals to
determine for themselves whether to perform certain acts or to undergo certain
experiences." Id. (quoting Note, Roe v. Paris: Does Privacy Have a Principle? 26
STAN. L. REV. 1161, 1163 & n.17 (1974)).

3. Incapability of making important life decisions serves as the cornerstone
of determinations of incompetency, which courts use to justify exercise of the
parenspatriae power of the state. See BruceJ. Winick, Competency to Consent to Treat-
ment: The Distinction Between Assent and Objection, 28 Hous. L. REV. 15, 16 n.3
(1991). "The parens patriae power of the state allows government to engage in
decision-making in the best interests of persons who by reason of age or disabil-
ity are incapable of making such decisions for themselves." Id. at 16 n.3.

4. See, e.g., Parham v. J.R., 442 U.S. 584 (1979) (upholding state commit-
ment law allowing parents to admit their children to mental institutions); Buck v.
Bell, 274 U.S. 200 (1923) (sexual sterilization of mentally retarded inmates is
within power of State under Fourteenth Amendment); Rogers v. Commissioner,
458 N.E.2d 308, 322 (Mass. 1983) (involuntarily committed mental patient "may
be treated against his will to prevent the 'immediate, substantial, and irreversible
deterioration of a serious mental illness' " quoting Guardianship of Roe, 421
N.E.2d 40 (1981)).

1570 [Vol. 37: p. 1569
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VULNERABLE POPULATIONS

human dignity and individual autonomy. Each individual should
have the right to decide how to live his or her life, and more par-
ticularly, what types of intrusions each will allow on their bodily
integrity. Our society should be committed to respecting each in-
dividual's right to choose his or her own fate-even if the choices
the individual makes do not serve, in some objective sense, what
the majority would consider to be in the individual's best inter-
est.5 In short, each individual should have a right to make mis-
takes, and not to have those mistakes forcibly corrected or
overridden by the State. To use Robert Burt's more felicitous
translation of this idea, "[a]utonomy in a democratic society
might be defined as an adult's capacity to choose what his parents
might not have chosen for him or for themselves." 6

There is undoubtedly a role for government in carrying out
its parens patraie responsibilities, that is, its role as a beneficent and
loving parent. I do not dispute that the State has an interest in
caring for those of its citizens incapable of caring for themselves. 7

This interest does not, however, justify every good faith effort to
intrude, interfere, intervene, or become involved (the reader may
choose his or her own verb) in individual decisionmaking, even
when the government truly believes that its involvement is for the
individual's own good.8 As Justice Brandeis stated, and his state-
ment is so often quoted that it has become trite, but is so singu-
larly apt that I feel compelled to repeat it: "Experience should
teach us to be most on our guard to protect liberty when the Gov-

5. The principle that a competent person may make decisions for him or
herself, no matter how foolish the decisions may be, has substantial support in
the decisions of many federal and state courts. See, e.g., Tune v. Walter Reed
Army Medical Hosp., 602 F. Supp. 1452, 1455 (D.D.C. 1985) (patient ultimately
decides whether to receive treatment); In re Estate of Brooks, 205 N.E.2d 435,
442 (Ill. 1965) (holding that absent clear and present danger, patient's views
must be respected, even if considered unwise); Lane v. Candura, 376 N.E.2d
1232, 1235-36 (Mass. App. Ct. 1978) (irrationality of patient's decision does not

justify determination of legal incompetence); In re Yetter, 62 Pa. D. & C.2d 619,
623 (1973) (asserting "constitutional right of privacy includes the right of a ma-
ture competent adult to refuse ... medical recommendations that may prolong
one's life" and commitment to a mental hospital does not mean loss of this
right).

6. Robert A. Burt, Developing Constitutional Rights of in, and for Children, 39
LAw & CONTEMP. PROBS. 118, 126 (1975).

7. For an in-depth treatment of the vicissitudes of situations in which the
state seeks to exercise control over an individual, the reader is referred to the
excellent assortment of essays collected by Sartorius. See PATERNALISM, supra
note 1.

8. See Jack D. Douglas, Cooperative Paternalism vs. Conflictual Paternalism, in PA-
TERNALISM, supra note 1, at 171, 196-99 (discussing differences between benevo-
lent paternalism and paternalistic despotism).

1992] 1571
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ernment's purposes are beneficent." 9

The Supreme Court has at least paid lip service to autonomy
as a social value.' 0 The Court has repeatedly held that " '[a]mong
the historic liberties' protected by the Due Process Clause is the
'right to be free from.., unjustified intrusions on personal secur-
ity.' "" The individual's firmly embedded common law "right to
determine what shall be done with his own body,"' 2 is without
question "implicit in the concept of ordered liberty" and there-
fore protected by the Due Process Clause of the Fourteenth
Amendment to the U.S. Constitution.' 3 The Supreme Court has
also made clear that this right to personal security and bodily in-
tegrity encompasses a fundamental interest "in independence in
making certain kinds of important decisions" about what will be
done to one's body and mind.' 4

Recently, the Supreme Court in three landmark decisions,

9. Olmstead v. United States, 277 U.S. 438, 479 (1928) (Brandeis, J., dis-
senting). Making the case more strongly, John Stuart Mill stated:

[Olne very simple principle, as entitled to govern absolutely the deal-
ings of society with the individual in the way of compulsion and control
.... That principle is, that the sole end for which mankind are war-
ranted, individually or collectively, in interfering with the liberty of ac-
tion of any one df their number, is self-protection. That the only
purpose for which power can be rightfully exercised over any member
of a civilized community, against his will, is to prevent harm to others.
His own good, either physical or moral, is not a sufficient warrant.

JOHN STUART MILL, ON LIBERTY 13 (1956).
10. See, e.g., Riggins v. Nevada, 112 S. Ct. 1810 (1992) (State not allowed to

forcibly administer antipsychotic drugs to defendant over course of trial without
finding that no less intrusive methods of control exist, that medication is appro-
priate, and that it is essential for defendant's safety or safety of others); Foucha
v. Louisiana, 112 S. Ct. 1780 (1992) (insanity acquittee cannot be confined after
mental illness absent proof of-both evidence of mental illness and dangerous-
ness to self or others necessary for continued commitment); Cruzan v. Director,
Missouri Dep't of Health, 497 U.S. 261, 278 (1990) ("a competent person has a
constitutionally protected liberty interest in refusing unwanted medical treat-
ment"); Washington v. Harper, 494 U.S. 210, 220-27 (1990) (discussing liberty
interest in not being forced to take antipsychotic medications - interest subse-
quently held insufficient to preclude forcible administration in light of adminis-
trative needs); Vitek v. Jones, 445 U.S. 480 (1980) (convicted felon serving
sentence has liberty interest in not being transferred to mental institution with-
out appropriate commitment procedures).

11. See, e.g., Vitek, 445 U.S. at 492.
12. Schloendorff v. Society of New York Hosp., 105 N.E. 92, 93 (N.Y.

1914).
13. Cf. Palko v. Connecticut, 302 U.S. 319, 324-25 (1937) (listing rights

protected under Due Process Clause of the Fourteenth Amendment and noting
that common link underlying rights protected by the Due Process Clause and
within concept of ordered liberty is that their abolition would mean violation of
a "principle ofjustice so rooted in the traditions of conscience of our people as
to be ranked as fundamental").

14. Whalen v. Roe, 429 U.S. 589, 599-600 (1977). The Court cites the idea

4
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1992] VULNERABLE POPULATIONS 1573

Washington v. Harper,15 Zinermon v. Burch, 16 and Cruzan v. Director,
Missouri Dep 't of Health,17 reiterated these longstanding principles.
In Cruzan, the Court reinforced eight decades of prior decisions
when it said that "a competent person has a constitutionally pro-
tected liberty interest in refusing unwanted medical treatment."' 8

In Harper, the Court specifically noted that the "forcible injection
of medication into an nonconsenting person's body represents a
substantial interference with that person's liberty."' 19

Nonetheless, when it comes to applying these rhetorically
ringing principles in particular cases, the Supreme Court, and the
lower courts they guide, honor these principles more by breach-
ing them than by following them.20 In doing so, courts very often
make assertions, many times unequivocally, that appear to have
empirical support, or at the very least, should have such empirical
support.

2 1

of penumbras in the Bill of Rights as a basis for claiming a constitutionally pro-
tected "zone of privacy." Id. at 598-99 n.23 (citing Palko, 302 U.S. at 325).

15. 494 U.S. 210 (1990). For a discussion of the facts involved in this case,
see infra notes 33-39 and accompanying text.

16. 494 U.S. 113 (1990). For a brief look at the facts of Zinermon, see infra
note 80.

17. 497 U.S. 261 (1990). For a discussion of Cruzan, see infra note 18 and
accompanying text.

18. Cruzan, 497 U.S. at 278. The Cruzan court actually went so far as to say
that a competent person could refuse artificial hydration and nutrition, even if
such refusal would mean their certain death. Id. at 279. Cruzan involved the
question as to whether a vegetative automobile accident victim, who had been
deemed incompetent, could be taken off of artificial hydration and nutrition
upon the request of the patient's parents. Id. at 269. Although the Court stated
that an incompetent person should technically have no less right to refuse such
ministrations than a competent person, and recognized that a surrogate, such as
a parent, may act for the patient in deciding to withdraw life-sustaining treat-
ment, the Court nonetheless upheld as constitutional a Missouri statute that re-
quired proof of the incompetent person's desire for cessation of life-support by
"clear and convincing evidence." Id.

19. Harper, 494 U.S. at 229.
20. Indeed, this was the case in Harper, where the Court articulated the na-

ture of the inmate's liberty interest in refusing involuntary psychotropic medica-
tion, but nonetheless held that such rights may be suspended by a non-judicial
tribunal, in a non-judicial process, by a potentially biased fact-finder and with
absolutely no legal representation. See Harper, 494 U.S. at 229-33. For a more
complete discussion of the infirmities of such procedures, see Donald N. Bersoff,

Judicial Deference to Nonlegal Decisionmakers: Imposing Simplistic Solutions on Problems
for Cognitive Complexity in Mental Disability Law, 46 SMU L. REv. 329 (1992) [here-
inafter Judicial Deference].

21. In Harper, for example, the Court stated: "The purpose of the drugs is
to alter the chemical balance in a patient's brain, leading to changes, intended to
be beneficial .... " 494 U.S. at 229. In fact, in a great many of such involuntary
treatment cases, courts rely on the purportedly beneficent purpose of the treat-
ment to distinguish the case from other forcible conditions. The beneficence of
these intentions, however, is by no means settled and is in fact a matter of con-
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In many of these cases, the American Psychological Associa-
tion (APA) has attempted to provide methodologically sound so-
cial science evidence to educate courts and at times, to advocate
for a particular position so that the courts, it is hoped, will render
more informed decisions. Primarily, this evidence reaches the
court through the APA's role as a friend of the court, that is as an
amicus curiae.22 As general counsel for the APA, I was most proud

siderable controversy. See, e.g., Nelson v. Heyne, 355 F. Supp. 451, 455 (N.D.
Ind. 1972), aff'd, 491 F.2d 352, 357 (7th Cir.), cert. denied, 417 U.S. 976 (1974)
(juvenile inmates injected with psychotropic drugs for purposes of social con-
trol). Sheldon Gelman, Mental Hospital Drugs, Professionalism and the Constitution,
72 GEO. L.J. 1725, 1727 (1984) (asserting that emergence of psychotropic medi-
cation regimes may have been driven more by desire to chemically restrain than
by therapeutic impact); see also Robert Plotkin & Kay R. Gill, Invisible Manacles:
Drugging Mentally Retarded People, 31 STAN. L. REV. 637, 639-44 (1979) (drugs
given for tranquilizing effect despite absence of medical evidence supporting
effectiveness).

Moreover, intentions aside, the question of whether the medications are
beneficial is also a subject of considerable debate. In fact, it is now beyond ques-
tion that many of the medications sought to be forcibly administered to patients
have profound side-effects, which may cause permanent damage to their nervous
system and mental functions. See, e.g., ELLIOT S. VALENSTEIN, GREAT AND DES-
PERATE CURES: THE RISE AND DECLINE OF PSYCHOSURGERY AND OTHER RADICAL
TREATMENTS FOR MENTAL ILLNESS (1986) (presenting historical view of variety of
current "accepted" methods of treating mental illness); Gerard Addonizio et al.,
Neuroleptic Malignant Syndrome: Review and Analysis of 115 Cases, 22 BIOLOGICAL
PSYCHIATRY 1004 (1987) (describing potentially fatal disorder which arises as
consequence of using neuroleptic medication); Glenn E. Irwin &John E. Simon,
Neuroleptic Malignant Syndrome, I J. EMERGENCY MEDICINE 207 (1983) (discussing
treatment and symptoms of neuroleptic malignant syndrome, "uncommon but
serious complication of neuroleptic therapy"); Lawrence L. Kerns, Treatment of
Mental Disorders in Pregnancy: A Review of Psychotropic Drug Risks and Benefits, 174 J.
NERVOUS & MENTAL DISEASES 652 (1986) (explaining exaggerated toxicity of
psychotropic medications to mother and developing fetus); Paul Plasky et al.,
Effects of Psychotropic Drugs on Memory: Part 2, 39 Hosp. & COMMUNITY PSYCHIATRY
501, 502 (1988) ("all classes of psychotropic medication" may cause memory
damage); Som D. Soni et al., Lorazepam Withdrawal Seizures: Role of Predisposition
and Multi-drug Therapies, 1 INT'L CLINICAL PSYCHOPHARMACOLOGY 165 (1986) (cit-
ing increased risk of epileptic seizures upon cessation of benzodiazepine treat-
ment); Noel E. Taylor & Harold I. Schwartz, Neuroleptic Malignant Syndrome
following Amoxapine Overdose, 176 J. NERVOUS & MENTAL DISEASES 249 (1988)
(describing potentially lethal response to all neuroleptics); PeterJ. Weiden et al.,
Clinical Nonrecognition of Neuroleptic-Induced Movement Disorders: A Cautionary Study,
144 Am. J. PSYCHIATRY 1148 (1987) (describing recognition of "extrapyramidal"
side effects in use of neuroleptic medication).

22. See, e.g., Amicus Curiae Brief of American Psychological Ass'n, Washing-
ton v. Harper, 494 U.S. 210 (1990) (No. 88-599) (supporting right of mentally ill
prisoner to refuse psychotropic medication); Amicus Curiae Brief of American
Psychological Ass'n, Hartigan v. Zbaraz, 484 U.S. 171 (1987) (No. 85-673) (in-
forming court about capacity of adolescents to make informed and competent
decisions regarding abortion); Amicus Curiae Brief of American Psychological
Ass'n, Bowers v. Hardwick, 478 U.S. 186 (1986) (No. 85-140) (informing court
as to deleterious mental health consequences of Georgia statute criminalizing
sodomy between consenting adults).

6
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VULNERABLE POPULATIONS

of the APA's role as an amicus during the 1980s, precisely because
the APA consistently supported self-determination. 23 Working
on these cases has, however, also been the source of great frustra-
tion because of the Supreme Court's seemingly increasing antag-
onism to social science evidence.24

Two classes of cases very clearly exemplify the conflict be-
tween paternalism and autonomy. The first class involves the
rights of mentally disabled adults;25 the second, the rights of
children.

26

To me, the paradigmatic case concerning mentally disabled
adults is the right to refuse psychotropic medications. 27 The case
usually arises when a person is diagnosed as mentally ill. Next,
there is a determination that the person is also either dangerous
to himself or herself or others, and, as a result, the person is in-
voluntarily committed to a hospital. 28 At some point after com-
mitment, hospital medical personnel determine that the best
course of treatment is some form of psychotropic medication,
which the patient then refuses.29

This issue was before, but left undecided by, the Supreme
Court in Mills v. Rogers.30 The Mills court left it to the state

23. For citations to some of the amicus briefs filed for the APA, see supra
note 22.

24. For further discussion of the assertion that the Supreme Court misuses
and abuses social science evidence, see infra notes 151-184 and accompanying
text.

25. For a discussion of this conflict in the context of mentally disabled
adults, see infra notes 90-96 and accompanying text.

26. For a discussion of this conflict in the context of the rights of children,
see infra notes 97-101 and accompanying text.

27. See, e.g., Harper, 494 U.S. at 210 (held that prison inmate may be treated
against his will with "antipsychotic drugs . . . if he is dangerous to himself or
others and the treatment is in his medical interest"). For an in-depth treatment
of the legal, ethical and empirical issues surrounding the psychotropic medicine
controversy, see ABA COMMISSION ON THE MENTALLY DISABLED, THE RIGHT TO

REFUSE ANTIPSYCHOTIC MEDICATION (David Rappaport &John Perry eds. 1986);
see also Stephen Beyer, Madness and Medicine: The Forcible Administration of Psycho-
tropic Drugs, 1980 WIs. L. REV. 497 (discussing history of psychotropic drugs and
implications of involuntary treatment).

28. For a more complete discussion of the civil commitment process, see
RALPH REISNER & CHRISTOPHER SLOBOGIN, LAW AND THE MENTAL HEALTH SYS-

TEM 597-802 (1990). For a critique and examples of the injustices of this system,
see BRUCEJ. ENNIS, PRISONERS OF PSYCHIATRY: MENTAL PATIENTS, PSYCHIATRISTS
AND THE LAW (1972).

29. See, e.g., Harper, 494 U.S. at 210; Loren H. Roth & Paul S. Applebaum,
What We Do and Do Not Know About Treatment Refusals in Mental Institutions, in RE-
FUSING TREATMENT IN MENTAL HEALTH INSTITUTIONS - VALUES IN CONFLICT 179
(A. Edward Doudera & Judith P. Swazey eds., 1982).

30. 457 U.S. 291 (1982).

15751992]
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VILLANOVA LAW REVIEW

supreme court to balance the competing interests of the State and
the individual involved. 3' The U.S. Supreme Court did decide a
similar issue in the related context of a convicted felon being
treated in a special unit for seriously mentally ill prisoners. That
case, decided over two years ago, is Washington v. Harper.3 2 For
civil libertarians and self-determinists the outcome was anything
but heartening.33

As usual, the Court began its opinion by asserting that Mr.
Harper, the mentally ill prisoner in this case, had "a significant
liberty interest in avoiding the unwanted administration of anti-
psychotic drugs under the Due Process Clause of the Fourteenth
Amendment." 34 However, using a reasonableness test, rather

31. Id. at 305-06. In Mills, a class of involuntarily committed patients
brought suit against the staff of a Massachusetts psychiatric hospital, alleging
that the forcible administration of antipsychotic medications violated their con-
stitutional rights. Id. at 293-94. The District Court decided that forcible medi-
cation was impermissible without a finding of incompetency but the First Circuit
reversed and ruled that forcible medication is warranted under some circum-
stances even without a finding of incompetency. Id. at 295-97.

Although the Supreme Court granted certiorari to decide the question of
whether an involuntarily committed patient retains the right to refuse anti-
psychotic treatment, it ultimately remanded the case to the First Circuit because
an intervening Massachusetts case raised the possibility that the Massachusetts
Constitution might provide broader protection than that provided by the federal
Constitution. Id. at 298, 300-03. The Court decided that a determination of
what the federal Constitution permitted might not control the outcome and
therefore did not issue what it saw as potentially amounting to no more than an
advisory opinion. Id. at 305. Consequently, this issue remains open as a matter
of federal constitutional law.

32. 494 U.S. 210 (1990).
33. In Harper, state officials sought to involuntarily medicate a mentally ill

prison inmate pursuant to a state law that requires a pretreatment hearing
before a medical review board. 494 U.S. at 215. The prisoner claimed that
forced medication without a full judicial hearing violated his rights of due pro-
cess, equal protection and free speech. Id.

The Washington trial court found that the requisite procedures satisfied
due process requirements as set forth in Vitek v. Jones, 445 U.S. 480 (1980).
The Washington Supreme Court disagreed stating:

[The] State [can] . . .administer antipsychotic medication to a compe-
tent, nonconsenting inmate only if, in a judicial hearing at which the
inmate had the full panoply of adversarial procedural protections, the State
proved by 'clear cogent, and convincing' evidence that the administra-
tion of antipsychotic medication [is] ... both necessary and effective for
furthering a compelling state interest.

Id. at 218 (emphasis added) (citing Harper v. Washington, 759 P.2d 358, 364-65
(1988)).

The United States Supreme Court reversed, holding that regardless of the
"substantial liberty interest" involved, "an inmate's interests are adequately pro-
tected, and perhaps better served, by allowing the decision to medicate to be
made by medical professionals rather than a judge." Id. at 231.

For an opposing view, see Judicial Deference, supra note 20.
34. Harper, 494 U.S. at 221-22.

1576 [Vol. 37: p. 1569
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I was the nominal drafter of the brief, along with my col-
league David Ogden who had clerked for Justice Blackmun. We
were aided immeasurably by the participation of five social psy-
chologists directly involved in legal issues-John Monahan,
Phoebe Ellsworth, Michael Saks, Reid Hastie, and Craig Haney.
Although the dissent was impressed with the social science evi-
dence, calling it "overwhelming,"'t59 Chief Justice Rehnquist,
speaking for the majority, found "several serious flaws" in the so-
cial science evidence introduced by the defendant, relied on by
lower courts, and described in the APA's amicus brief.'60 It was a
methodological critique worthy of a hostile dissertation chair-
man.16' The detail of the critique was particularly ironic given

District Court for the Eastern District of Arkansas and the Eighth Circuit agreed
that there was "substantial evidentiary support ... that the removal for cause of
'Witherspoon-excludables' resulted in 'conviction prone' juries [in violation of de-
fendant's] constitutional right to a jury selected from a fair cross section of the
community." Id. at 168 (quoting Grigsby v. Mabry, 758 F.2d 226, 229 (8th Cir.
1985) (en banc)).

159. Id. at 184 (Marshall, J., dissenting).
160, Id. at 168.
161. Justice Rehnquist's logic in refuting the entirety of the social science

evidence does not withstand even casual scrutiny. With a fine-toothed comb,
Justice Rehnquist sorted through each study, identifying each of the studies' im-
perfections as replications of the decisionmaking process of death-qualified ju-
ries. Id. at 168-73. A sample of the Court's statement will illustrate the point:

McCree introduced into evidence some 15 social science studies in sup-
port of his constitutional claims, but only 6 of the studies even pur-
ported to measure the potential effects on the guilt-innocence
determination of the removal from the jury of Witherspoon-excludables.
Eight of the remaining nine studies dealt solely with generalized atti-
tudes and beliefs about the death penalty ... and were thus, at best,
only marginally relevant to the constitutionality of McCree's convic-
tion. . . . Of the six studies introduced by McCree that at least pur-
ported to deal with the central issue in this case . . . three were also
before this Court when it decided Witherspoon [when it found the data
too tentative and fragmentary to establish that jurors not opposed to
the death penalty tend to favor the prosecution in the determination of
guilt] .... It goes almost without saying that if these studies were 'too
tentative and fragmentary' to make out a claim of constitutional error in
1968, the same studies, unchanged but for having aged some 18 years,
are still insufficient to make out such a claim in this case.

Id. at 168-71 (footnotes omitted).
It is statements such as these that may lead one to see the Court, as men-

tioned earlier, as more fraudulent and duplicitous than merely confused and
unprincipled. In the analysis quoted from above, Justice Rehnquist has com-
pletely ignored the cumulative nature of the science, and instead appears to re-
quire that each study perfectly replicate the death-qualified jury. This, of
course, is completely contrary to the way data are considered in the social sci-
ences, or any of the sciences for that matter, where converging evidence from
multifarious sources and types of studies, all pointing in the same general direc-
tion, actually strengthens the point being made. For Justice Rehnquist to claim
that three studies, deemed tentative and fragmentary in 1968 because they stood
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the Court's statement in an earlier case in which social science
evidence was at issue, that "[i]t is unrealistic to expect either
members of the judiciary or state officials to be well versed in the
rigors of experimental or statistical technique."' 62 Most relevant
is Justice Rehnquist's illuminating comment in Lockhart that:

[W]e will assume for purposes of this opinion that the
studies are both methodologically valid and adequate to
establish that 'death qualification' in fact produces juries
somewhat more 'conviction-prone' than 'non-death-
qualified' juries. We hold, nonetheless, that the consti-
tution does not prohibit the States from 'death qualify-
ing' juries in capital cases. 163

In the 1976 death penalty cases, the Court was similarly un-
persuaded by social science data indicating that execution was in-
effective as a general deterrent and ruled that properly framed
statutes permitting the death penalty did not violate the Cruel
and Unusual Punishment Clause of the Constitution. 164 In Ingra-
ham v. Wright, the Court refused to hold that corporal punishment
of school children was cruel and unusual. 65 Although there was
substantial research by psychologists supporting the contention
that physical punishment produced long-range negative ef-
fects, 166 the Court cited no empirical studies and relied mainly on

alone in the literature, must still remain such after substantial buttressing by
further research, is at best sophistic and at worst purposely deceitful. See gener-
ally JOHN MONAHAN & LAURENS WALKER, SOCIAL SCIENCE IN LAW 33-66 (2d ed.
1990) (describing empirical approach to social science and increased validity of
cumulative research).

162. Craig v. Boren, 429 U.S. 190, 204 (1976).
163. Lockhart, 476 U.S. at 173. To social scientists, the majority opinion, to

say the least, is "disheartening," and will be a significant disincentive for future
experiments on the topic. "After McCree, there is little likelihood that additional
research on death qualification will influence the development of the law. Social
scientists who hope to see their research used in litigation and cited in legal
opinions would be well advised to work in another area." William C. Thomp-
son, Death Qualification After Wainwright v. Witt and Lockhart v. McCree, 13 L. &
HUM. BEHAV. 185, 205 (1989).

164. In five cases decided the same day, the Court rejected the social sci-
ence evidence concerning the ineffectiveness of the death penalty as a deterent.
Gregg v. Georgia, 428 U.S. 153 (1976) ("Although some of the studies suggest
that the death penalty may not function as a significantly greater deterrent than
lesser penalties, there is no convincing empirical evidence either supporting or
refuting this view."); Profitt v. Florida, 428 U.S. 242 (1976); Jurek v. Texas, 428
U.S. 262 (1976); Woodson v. North Carolina, 428 U.S. 280 (1976); Roberts v.
Louisiana, 428 U.S. 325 (1976).

165. 430 U.S. 651 (1977).
166. See, e.g., ALBERT BANDURA, AGGRESSION: A SOCIAL LEARNING ANALYSIS

(1973) (people are not always consistent in their response to aggressive behav-

1600 [Vol. 37: p. 1569
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four or five unobtainable education texts and reports. The Court
noted that centuries of pedagological tradition and current state
legislation overwhelmingly sanctioned corporal punishment.
Thus the Court erroneously concluded that "[p]rofessional and
public opinion is sharply divided on the practice."' 67

As an aside, the Court's reliance on public opinion in Ingra-
ham is instructive, as twelve years later, Justice Scalia, writing for
the majority in Stanford v. Kentucky, 168 rejected public opinion as
evidence of the evolving standards of decency. 169 In fact, like
.Chief Justice Rehnquist, Justice Scalia rejected all social science
evidence in that case, disparagingly calling it "socioscientific" or
"ethicoscientific," but stating in deciding the issue that "socio-
scientific, ethicoscientific, or even purely scientific evidence is not
an available weapon." 70 This belittling of social evidence is rem-
iniscent of Justice Powell's concurring opinion in the jury size
cases a decade ago when he acerbically noted, after Justice Black-
mun's use of social science data in support of the holding that
five-person juries violated the Constitution, his "reservations as
to the wisdom-as well as the necessity-of Mr. Justice Black-
mun's heavy reliance on numerology derived from statistical
studies."171

Another possibly even more egregious rejection of social sci-

ior); ALBERT BANDURA & R.H. WALTERS, SOCIAL LEARNING AND PERSONALITY DE-
VELOPMENT (1963) (outlining set of social-learning principles emphasizing role
of social values); B.F. SKINNER, THE TECHNOLOGY OF TEACHING (1968) (applica-
tions of teaching machines that focus on reward rather than punishment); S.
Feshbach & N. Feshbach, Alternatives to Corporal Punishment, 2J. CLIN. CHILD PSY-
CHOLOGY 46 (1973). See generally Hermaine H. Marshall, The Effect of Punishment
on Children: A Review of the Literature and a Suggested Hypothesis, 106 J. GENETIC
PSYCHOLOGY 23 (1965) (research on effect of punishment and negative rein-
forcement on children); NATIONAL EDUCATION AsS'N, REPORT OF THE TASK
FORCE ON CORPORAL PUNISHMENT (1972).

167. Ingraham, 430 U.S. at 660 (footnote omitted). See also KNUTE LARSON &
MELVIN R. KARPAS, EFFECTIVE SECONDARY SCHOOL DISCIPLINE 146 (1963) (prac-
tical non-technical review of techniques for solving discipline problems); Irwin
A. Hyman & Jacqueline Clarke, Institutional Violence Directed Toward Children: The
Case of Corporal Punishment in the Schools, in TARGETS OF VIOLENCE AND AGGRES-
SION. ADVANCES IN PSYCHOLOGY 159 (Ronald Baenninger ed., 1991) (explana-
tions for sanctioned use of overly severe disciplinary procedures in public
schools). See generally Donald N. Bersoff & David Prasse, Applied Psychology and
Judicial DecisionMaking: Corporal Punishment as a Case in Point, 9 PROF. PSYCHOLOGY
400 (1978).

168. 492 U.S. 361 (1989).
169. For a more complete discussion of Stanford, see supra notes 98-99 and

accompanying text.
170. Stanford, 492 U.S. at 378 (emphasis added).
171. Ballew v. Georgia, 435 U.S. 223, 246 (1978) (Powell, J., concurring)

(emphasis added).

16011992]
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ence data occurred in Bowers v. Hardwick,172 the controversial,
heavily publicized five-four decision in which the Court in 1986
held that the Constitution does not confer a fundamental right
upon consenting homosexuals to engage in oral or anal inter-
course in private. 173 The APA contributed an amicus curiae brief in
that case, with a great deal of scientific and clinical data concern-
ing the beneficial aspects of diverse methods of intercourse, the
absence of any evidence that either homosexuality or method of
intercourse is pathological in and of itself, and the harmful effects
of deterring such conduct. 174 Nonetheless, the Court rejected
this evidence and upheld sodomy statutes in an opinion that, in its
most favorable light, can only be described as medieval and cal-
lous. Research was ignored in favor of history and morality. Sod-
omy statutes, former Chief Justice Burger opined, were "firmly
rooted in Judeo-Christian moral and ethical standards."' 175

By way of contrast, the Court relied on what it considered

172. 478 U.S. 186 (1986).
173. See id. at 194. In Bowers, respondent had been charged with violating

the Georgia statute criminalizing sodomy by engaging in sodomy with another
male in the bedroom of his own home. Id. at 187-88.

174. See Amicus Curiae Brief of American Psychological Association, Bowers
v. Hardwick, 478 U.S. 186 (1986) (No. 85-140). The APA Brief cited multiple
studies showing the harmlessness of homosexuality and the relative harmfulness
of society's proscriptions against it. See also WILLIAM MASTERS & VIRGINIAJOHN-
SON, HOMOSEXUALITY IN PERSPECTIVE (1979) (suggesting attitude of tolerance
for range of ways individuals express their sexual needs with fellow humans);
Mona Cardell et al., Sex Role Identity, Sex Role Behavior, and Satisfaction in Heterosex-
ual, Lesbian, and Gay Male Couples, 5 PSYCHOLOGY WOMEN Q. 488 (1981) (no sig-
nificant differences in level of satisfaction with relationship between homosexual
and heterosexual couples); Arthur N. Gilbert, Conceptions of Homosexuality and Sod-
omy in Western History, 6 J. HOMOSEXUALITY 57 (1981) (exploring different ap-
proaches for writing the history of homosexuality: reporting on the formation of
homosexual subcultures, and studying the labelling and treatment of homosex-
ual men and women);John C. Gonsiorek, Results of Psychological Testing on Homo-
sexual Populations, 25 AM. BEHAVIORAL Sci. 385 (1982) (study finding
homosexuality is not related to psychopathology or psychological maladjust-
ment); Sue Kiefer Hammersmith & Martin S. Weinberg, Homosexual Identity: Com-
mitment, Adjustment and Significant Others, 36 SOCIOMETRY 56 (1973) (study finding
commitment to homosexuality positively related to stability of self-concept and
self-esteem); Maureen Hart et al., Psychological Adjustment of Nonpatient Homosexu-
als: Critical Review of the Research Literature, 39J. CLINICAL PSYCHIATRY 604 (1978)
(reviews research finding that homosexuals are not any less well psychologically
adjusted than heterosexuals); Marvin Siegelman, Psychological Adjustment of Homo-
sexual and Heterosexual Men: A Cross-National Replication, 7 ARCHIVES SEXUAL BE-
HAVIOR 1 (1978) (presenting results showing that homosexual and heterosexual
men are equally well adjusted). See generally Donald N. Bersoff & David N.
Ogden, APA Amicus Curiae Briefs: Furthering Lesbian and Gay Male Civil Rights, 46
AM. PSYCHOLOGIST 950 (1991).

175. Bowers, 478 U.S. at 196.
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adequate social science evidence when in H.L. v. Matheson,176 it
said that the "emotional, and psychological consequences of an
abortion are serious and can be lasting ... particularly so when
the patient is immature."1 77 The Court cited two articles to sup-
port its conclusion, 78 both published prior to the Court's deci-
sion in Roe v. Wade, 179 when elective abortions were difficult to
obtain and most abortions were either illegal or performed only
for therapeutic reasons.' 8 0 The first article limited its study to
women receiving therapeutic abortions, that is, abortions where
there is a substantial risk that continuation of pregnancy would
gravely impair the physical or mental health of the woman.' 8 ' In
fact, the authors candidly admitted that "this study is sociologi-
cally skewed (since it draws in its entirety upon young unmarried
women) as well as methodologically skewed because of the high
refusal rate (which may have resulted in a heavier weighting to-
ward those experiencing difficulties)." 8 2 The second article was
in fact an account of rather unsystematic psychoanalytic impres-
sions of a sample of adolescents who carried their pregnancy to
term. 1

8 3

The most recent case exemplifying both the Court's duplicity
and its use of social science evidence when it serves its purpose is
Lee v. Weisman. I84 In Lee, the Court held that it was a violation of

176. 450 U.S. 398 (1981).
177. Id. at 411.
178. Id. at411 n.20.
179. 410 U.S. 113 (1973).
180. See Roe v. Wade, 410 U.S. 113, 129-53 (1973) (surveying history of

abortion).
181. See Deborah Maine, Does Abortion Affect Later Pregnancies?, 11 FAM. PLAN-

NING PERSPECTIVES 98 (1979).
182. See id.
183. Judith S. Wallerstein et al., Psychological Sequelae of Therapeutic Abortion in

Young Unmarried Women, 27 ARCH. GEN. PSYCHIATRY 828 (1972). The extant re-
search does not support the claim that adolescent abortions lead to any long-
term psychological difficulties. See, e.g., Nancy Adler & Peggy Dolcini, Psychologi-
cal Issues in Abortions for Adolescents, in ADOLESCENT ABORTION: PSYCHOLOGICAL &
LEGAL ISSUES 74 (Gary Melton ed. 1986) (considering psychological issues in-
volved in alternative of abortion during decision making phase before proce-
dure); Michael B. Bracken et al., The Decision to Abort and Psychological Sequelae, 15
J. NERVOUS & MENTAL DISEASE 155 (1974) (knowledge of abortion by parents
and partner not itself associated with positive reaction); Joy D. Osofsky & How-
ard J. Osofsky, Teenage Pregnancy: Psychosocial Considerations, 21 CLINICAL OBSTET-
RICS & GYNECOLOGY 1161 (1978) (presenting data concerning psychological
antecedents, impact, and outcome of teenage pregnancy); Lisa Roseman Shus-
terman, The Psychological Factors of the Abortion Experience: A Critical Review, 1 PSY-
CHOLOGY WOMEN Q. 79 (1976) (finding psychological consequences of abortion
on request "mostly benign").

184. 112 S. Ct. 2649 (1992).

1992] 1603

35

Bersoff: Autonomy for Vulnerable Populations: The Supreme Court's Reckless

Published by Villanova University Charles Widger School of Law Digital Repository, 1992



VILLANOVA LAW REVIEW [Vol. 37: p. 1569

the Establishment Clause to allow clergy to offer a prayer as part
of official public middle and high school graduation ceremonies.
This may be a salutary outcome from a First Amendment perspec-
tive, but part of the Court's rationale was that allowing prayer in
public schools risked the indirect coercion of students who ob-
jected by placing them in the position of participating or
protesting:

We do not address whether that choice is acceptable if
the affected citizens are mature adults, but we think the
State may not, consistent with the Establishment Clause,
place primary and secondary school children in this
position. Research in psychology supports the common
assumption that adolescents are often susceptible to
pressure from their peers toward conformity, and that
the influence is strongest in matters of social
convention. 

85

In support of this "common assumption" the Court relied on
three studies. 186 These studies, at best, only partially support the
Court's interpretation of the research. 187 I do not often agree
with Justice Scalia, but in dissent he complained that the majority
"invents a boundless, and boundlessly manipulable, test of psy-
chological coercion, which promises to do for the Establishment
Clause what the Durham rule did for the insanity defense."' 188

More pertinent is that the Court, once again, is quite amenable to
citing research that reinforces its concept of minors as passive,
unthinking, exploitable, and barely autonomous human beings
and ignoring research that demonstrates their ability to think and
act with a reasonable degree of maturity.

These may be rather depressing facts to bring up in a sympo-
sium celebrating interdisciplinary perspectives on autonomy held

185. Id. at 2658-59.
186. Id. at 2659 (citing Clay B. Brittain, Adolescent Choices and Parent-Peer

Cross-Pressures, 28 AMER. Soc. REV. 385 (1963); B. Bradford Brown et al., Percep-
tions of Peer Pressure, Peer Conformity Dispositions, and Self-Reported Behavior Among
Adolescents, 22 DEVELOPMENTAL PSYCHOL. 521 (1986); Donna Rae Classen & B.
Bradford Brown, The Multidimensionality of Peer Pressure in Adolescence, 14 J. YOUTH
& ADOLESENCE 451 (1985)).

187. Brittain concluded that the extent to which adolescents conform to
peer pressure is determined by the situation confronting them and that in many
instances "parents are perceived as the more competent guides." Brittain, supra
note 186, at 389. Brown et al. found that peer pressure was more salient in
guiding "prosocial" rather than antisocial activity. Brown et al., supra note 186,
at 529. See Classen & Brown, supra note 186, to the same effect.

188. Lee, 112 S. Ct. at 2679 (Scalia, J., dissenting) (citation omitted).

1604
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at one of a handful of universities to sponsor and generously sup-
port aJ.D./Ph.D. program in law and psychology. However, don-
ning the mantel of optimism, I see these programs as producers
of legally sophisticated, scientifically knowledgeable scholars who
can conduct empirically sound, methodologically rigorous, situa-
tion-specific research. Such scholars are trained to avoid the in-
clination of clinicians and experimentalists to be advocates rather
than neutral scientists attempting to inform the courts. If these
programs continue to be successful, perhaps courts may finally
arrive at judicially and empirically justified decisions that will
withstand both legal and scientific scrutiny, finally recognizing
that autonomy is to be preferred to state-imposed beneficence.
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