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Recent Development
SNYDER v. MEKHJIAN: NEW JERSEY AIDS ASSISTANCE ACT

PERMITS LIMITED DISCOVERY OF BLOOD DONOR
INFORMATION BY PLAINTIFF SUING HEALTH CARE ENTITY

FOR CONTRACTION OF AIDS THROUGH BLOOD
TRANSFUSION

I. INTRODUCTION

In the decade since Acquired Immune Deficiency Syndrome (AIDS)
was first identified, 202,843 cases of AIDS have been reported to the
Centers for Disease Control,' 4,306 of which have been attributed to
blood transfusions.2 Many of these transfusion-related AIDS cases have

1. CENTERS FOR DISEASE CONTROL, HIV/AIDS SURVEILLANCE REPORT 8
(1991) [hereinafter HIV/AIDS SURVEILLANCE REPORT]. Acquired Immune Defi-
ciency Syndrome (AIDS) was first identified in the United States in 1981. Mar-
sha F. Goldsmith, Not There Yet, But 'On Our Way' in AIDS Research, Scientists Say,
253 JAMA 3369, 3369 (1985). Estimates indicate that the number of new cases
of AIDS is likely to increase through 1993, and that between 1989 and 1993 the
death toll from AIDS will reach between 285,000 and 340,000. CENTERS FOR
DISEASE CONTROL, CURRENT TRENDS, ESTIMATES OF HIV PREVALENCE AND PRO-

JECTED AIDS CASES: SUMMARY OF A WORKSHOP, OCTOBER 31-NOVEMBER 1, 1989,
reported in 39 MORBIDITY & MORTALITY WKLY. REP. 110, 117 (1990).

AIDS "is a specific group of diseases or conditions which are indicative of
severe immunosuppression related to infection with the human immu-
nodeficiency virus." HIV/AIDS SURVEILLANCE REPORT, supra, at 1. The human
immunodeficiency virus (HIV) is the causative agent of AIDS. John Howard,
HIV Screening: Scientific, Ethical, and Legal Issues, 9 J. LEGAL MED. 601, 601 (1988)
(citing Samuel Broder & Robert Gallo, A Pathogenic Retrovirus (HTLV-Ill) Linked
to AIDS, 311 NEW ENG.J. MED. 1292 (1984)). An individual who is infected with
HIV is described as having "an asymptomatic condition characterized by labora-
tory abnormalities only." Id. at 601 n. 1 (citing Centers for Disease Control, Clas-
sification System for Human T-Lymphotropic Virus Type Ill/Lymphadenopathy-Associated
Virus Infections, 35 MORBIDITY & MORTALITY WKLY. REP. 334 (1986)). An individ-
ual is described as having AIDS when his or her immune system fails and secon-
dary conditions, such as opportunistic infections, arise. Gregory Woods & Ann
Thornton, Deadly Blood: Litigation of Transfusion-Associated AIDS Cases in Texas, 21
TEX. TECH. L. REV. 667, 675 (1990).

Suits can be instituted against blood suppliers when the plaintiff merely
tests positive for HIV. Although a clear clinical difference exists between testing
HIV-positive and having the disease termed AIDS, for purposes of this article,
no distinction will be drawn between the two conditions.

2. HIV/AIDS SURVEILLANCE REPORT, supra note 1, at 8. By 1983, experts
suspected that HIV could be transmitted by blood and blood products. Warren
R. Janowitz, Safety of the Blood Supply: Liability for Transfusion-Associated AIDS, 9 J.
LEGAL MED. 611, 612 (1988). The Centers for Disease Control estimated that
between 1974 and 1984, 29,000 individuals received HIV-infected blood. Id. at
611 (citing T.A. Peterman et al., Estimating the Risks of Transfusion-Associated Ac-
quired Immune Deficiency Syndrome and Human Immunodeficiency Virus Infection, 27
TRANSFUSION 371 (1987)). In one particular case, where a specific blood supply

(337)
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338 VILLANOVA LAW REVIEW [Vol. 37: p. 337

generated litigation in which the blood recipient seeks to recover dam-

was recalled, it was found that HIV-contaminated plasma from one donor, who
donated blood more than 50 times in 1982 and 1983, was present in more than
65,000 vials of a blood product used to treat Hemophilia A. Id. at 620 n.20.

With the discovery that HIV could be transmitted by blood transfusion,
blood banks became concerned about their potential liability to those who re-
ceived HIV-infected blood products. Karen S. Lipton, Blood Donor Services and
Liability Issues Relating to Acquired Immune Deficiency Syndrome, 7 J. LEGAL MED. 131,
140-42 (1986). In response to this concern, and in an effort to reduce the trans-
mission of AIDS through blood products, the Food and Drug Administration
(FDA) issued its first set of recommendations to blood collecting organizations.
Id. at 144. These recommendations were designed to develop educational pro-
grams to inform persons at increased risk for AIDS that they should not donate
blood, to educate donor screening personnel to detect signs and symptoms of
AIDS, and to require the quarantine and proper disposal of all blood collected
from donors who were known to have, or who were suspected of having, AIDS.
Id. (citing OFFICE OF BIOLOGICS, FEDERAL DRUG ADMINISTRATION, RECOMMENDA-
TIONS TO DECREASE THE RISK OF TRANSMITTING ACQUIRED IMMUNE DEFICIENCY
SYNDROME (AIDS) FROM BLOOD DONORS (1983)). The FDA recommendations
are significant because the resolution of negligence causes of action for the
transmission of HIV through blood products collected after March 1983 focuses
in part upon how effectively defendant blood suppliers implemented these rec-
ommendations. See id. at 145. For a discussion of the negligence cause of action
in the context of transfusion-related AIDS litigation, see infra note 14.

In early 1985, blood supply organizations began to manufacture Human T-
Lymphotropic Virus Type III/Lymphadenopathy-Associated Virus (HTLV
III/LAV) antibody test kits to detect HIV antibodies in donated blood. See Lip-
ton, supra, at 131. The use of the enzyme-linked immunosorbant assay (ELISA)
and supplemental Western Blot tests currently screens out more than 99% of
HIV-infected blood. Alinka F. Baker, Comment, Liability Without Fault and the
AIDS Plague Compel a New Approach to Cases of Transfusion- Transmitted Disease, 61 U.
COLO. L. REV. 81, 82 (1990) (citing 36 MORBIDITY & MORTALITY WKLY. REP. 137,
139 (1987)). According to statistics collected by the American Red Cross,
before the ELISA test became available, recipients of blood transfusions had a
one out of 550 chance of receiving HIV-contaminated blood. Id. at 82 (citing
RANDY SHILTS, AND THE BAND PLAYED ON 547 (1988)). With the advent of test-
ing procedures in March, 1985, this risk dropped to one in 40,000. Id. (citing
THE BUSINESS JOURNAL-PHOENIX & THE VALLEY OF THE SUN,July 11, 1988, at 2).

Notwithstanding these procedures, some HIV-positive blood donations
continue to elude detection. Aside from errors committed in the testing pro-
cess, false negative test results may occur in situations in which a person has
been exposed to HIV, but antibody production in response to this exposure has
not reached a sufficient level so as to be detected by testing. See Allan Gibofsky
&Jeffrey C. Laurence, AIDS: Current Medical and Scientific Aspects, 9J. LEGAL MED.
497, 499 (1988). In most instances, HIV antibody production will begin within
seven to 40 days after exposure to the virus. Id. Nonetheless, antibodies to HIV
must reach a significant level in order to be detectable by test methodologies,
and experts have reached no consensus regarding the length of time that must
elapse between exposure to the virus, antibody production and a positive test
result. See id. at 499 (detectable antibody production may not occur for as long
as nine to twelve months after viral exposure); Richard C. Turkington, Confidenti-
ality Policy for HIV-Related Information: An Analytical Framework For Sorting Out Hard
and Easy Cases, 34 VILL. L. REV. 871, 881 (1989) (antibody production detectable
by test procedures may not occur for as long as thirty-six months after infec-
tion); Baker, Comment, supra, at 82 (suggesting 12-week period between expo-
sure and positive test result). Moreover, false negative test results have
occurred in persons in the later stages of infection who appear to have "lost"
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1992] RECENT DEVELOPMENT

ages from the blood supplier.3 In such cases, however, the plaintiff

their HIV antibody positivity after previously testing positive for the disease. See
Janowitz, supra, at 615. This finding suggests that such individuals might have a
latent form of AIDS that is undetectable by testing, but is still capable of trans-
mission. Id.

Considering all defects in the testing process, in 1987 it was estimated that,
at worst, as many as four out of 96 HIV-infected blood donors would not be
detected by antibody testing. Joseph R. Bove, Transfusion Associated Hepatitis and
AIDS, 317 NEW ENG. J. MED. 242, 244 (1987) (noting that better methods for
detecting HIV in donated blood would not completely eliminate risk of
transmission).

AIDS is not a frequently reported complication of blood transfusions. Id. at
243. Furthermore, the number of transfusion-related AIDS cases reported to
the Centers for Disease Control may be lower than the actual number. This
underreporting is due to the tendency of physicians to decline to disclose such
information, and because cases must meet a rigid case-surveillance definition of
AIDS to be included in the report. Id. at 243-44.

Case law indicates that individuals have contracted AIDS from blood that
had tested falsely negative for antibodies to the virus. See, e.g., Boutte v. Blood
Sys., Inc., 127 F.R.D. 122, 123 (W.D. La. 1989) (plaintiff brought suit against
community blood bank for negligence after plaintiff contracted AIDS from
blood that had tested negative for HIV antibody); Michael B. Coakley, Patients
Got Blood Tainted With HIV, PHILA. INQUIRER, Nov. 21, 1991, at 12-BR (two Lan-
caster General Hospital patients tested HIV-positive after receiving blood from
patient who had tested falsely negative for HIV).

AIDS may also be transmitted when blood center personnel fail to perform
blood testing prior to transfusion. See, e.g., Mason v. Regional Medical Ctr., 121
F.R.D. 300, 301 (W.D. Ky. 1988) (finding that after infusion of several units of
untested blood product into plaintiff, tests performed on blood revealed one
unit contaminated with AIDS virus).

Some blood recipients have contracted AIDS through transfusion of HIV-
contaminated blood donated during the pre-testing era. See, e.g., Bradway v.
American Nat'l Red Cross, 132 F.R.D. 78, 78-79 (N.D. Ga. 1990) (plaintiff re-
ceived HIV-contaminated blood in April, 1983 transfusion); Coleman v. Ameri-
can Red Cross, 130 F.R.D. 360, 361 (E.D. Mich. 1990) (plaintiff received HIV-
contaminated blood in transfusion taking place before blood screening tests
were available); Doe v. American Red Cross Blood Servs., 125 F.R.D. 646, 647
(D.S.C. 1989) (plaintiff received HIV-contaminated blood in January 1985 trans-
fusion); Doe v. University of Cincinnati, 538 N.E.2d 419, 420 (Ohio Ct. App.
1988) (plaintiff received HIV-contaminated blood in July 1984 transfusion);
Stenger v. Lehigh Valley Hosp. Ctr. 563 A.2d 531, 532-33 (Pa. Super. 1989)
(plaintiff received HIV-contaminated blood following October 1984 automobile
accident), aff'd, 609 A.2d 796 (Pa. 1992); Taylor v. West Penn Hosp., 48 Pa. D. &
C. 3d 178, 178 (Allegheny County 1987) (plaintiff received HIV-contaminated
blood while undergoing heart surgery in January 1985).

3. See, e.g., Kozup v. Georgetown Univ., 851 F.2d 437, 438 (D.C. Cir. 1987)
(HIV-contaminated blood collected by defendant blood bank and administered
by defendant medical center infected newborn blood transfusion recipient); Cof-
fee v. Cutter Biological, 809 F.2d 191, 192 (2d Cir. 1987) (HIV-contaminated
blood product manufactured by defendants infected hemophiliac plaintiff);
Jones v. Miles Lab., Inc., 700 F. Supp. 1127, 1128 (N.D. Ga. 1988) (HIV-con-
taminated blood product manufactured by defendants infected hemophiliac
plaintiff), aff'd, 700 F.2d 1127 (1 1th Cir. 1988); McKee v. Miles Lab., Inc., 675 F.
Supp. 1060, 1061 (E.D. Ky. 1987) (AIDS-contaminated blood coagulant sup-
plied by defendant manufacturer infected plaintiff's deceased hemophiliac hus-
band), aff'd, 866 F.2d 219 (6th Cir. 1989); Belle Bonfils Memorial Blood Ctr. v.
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blood recipient's ability to recover is often hampered at the discovery
stage of litigation when the defendant blood supplier refuses to release
pertinent blood donor information to the plaintiff.4 Defendant blood
suppliers resist such discovery requests by claiming that nondisclosure
of blood donor information should be favored by the courts in order to
further important public policies, such as the donor's privacy rights,5 the
physician-patient privilege,6 and/or the future adequacy and safety of
the nation's blood supply.7 When the courts do not permit such discov-

District Court, 763 P.2d 1003, 1004 (Colo. 1988) (HIV-contaminated blood sup-
plied by defendant blood center infected plaintiff blood transfusion recipient).

HIV-contaminated blood donations that elude testing methodologies, in
addition to those made before testing procedures were implemented, have re-
sulted in virtual death sentences to persons who have been transfused with these
blood products. Such blood donations have also resulted in potential liability to
persons and organizations within the health care industry. Woods & Thornton,
supra note 1, at 676; see, e.g., Doe v. American Red Cross Blood Servs., 125
F.R.D. 646, 647 (D.S.C. 1989) (involving negligence suit brought by HIV-con-
taminated blood recipient against hospital and blood center); Mason v. Regional
Medical Ctr., 121 F.R.D. 300, 301 (W.D. Ky. 1988) (involving suit brought by
HIV-contaminated blood product recipient against medical center in which
plaintiff alleged negligent care, strict liability, breach of implied warranty of fit-
ness, and loss of consortium); Belle Bonfils, 763 P.2d at 1004 (involving suit
brought by HIV-contaminated blood recipient against blood center for negli-
gence in screening donors and testing donated blood); Snyder v. Mekhjian, 582
A.2d 307, 309 (N.J. Super. Ct. App. Div. 1990) (involving suit brought by HIV-
contaminated blood product recipient against blood bank, hospital, and others
for negligently supplying blood and seeking limited discovery from donor), aff'd
per curiam, 593 A.2d 318 (N.J. 1991); Krygier v. Airweld, Inc., 520 N.Y.S. 2d 475,
476 (N.Y. App. Div. 1987) (involving wrongful death action brought by dece-
dent's widow against blood bank for decedent's contraction of AIDS from blood
transfusion and seeking disclosure of donors' names).

Potential liability for contraction of AIDS is not limited to those individuals
and organizations within the health care industry. In one case, a plaintiff
brought a suit against the driver and owner of an automobile for personal inju-
ries the plaintiff's decedent sustained when he was struck by defendant's auto-
mobile. Rasmussen v. South Fla. Blood Serv., Inc., 500 So. 2d 533, 534 (Fla.
1987). While hospitalized for these injuries, plaintiff's decedent received 51
units of blood; he was later diagnosed with and subsequently died of AIDS, al-
legedly as a result of receiving HIV-contaminated blood. Id. Plaintiff sought to
prove that AIDS was essentially an aggravation of the decedent's injuries, in that
the source of his disease was the necessary medical treatment he received in
response to the injuries he sustained in the accident. Id. Thus, plaintiff sought
to hold these personal injury defendants responsible for the decedent's contrac-
tion of AIDS.

4. For a discussion of the necessity of blood donor information to plaintiff's
recovery, see infra note 8 and accompanying text.

5. For a discussion of blood donors' privacy rights, see infra notes 28-39
and accompanying text.

6. For a discussion of the physician-patient privilege in the context of litiga-
tion involving contraction of AIDS from blood transfusions, see infra notes 40-
49 and accompanying text.

7. For a discussion of the impact of discovery of blood donor information
on the safety and adequacy of the nation's blood supply, see infra notes 50-58
and accompanying text.

4
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ery, plaintiffs are often precluded from recovery because the defendant
blood suppliers retain exclusive control over the blood donor informa-
tion necessary to establish liability.8

In Snyder v. Mekhjian,9 a plaintiff blood recipients sought informa-
tion regarding an unidentified donor from the defendant blood supplier
in order to garner the evidence necessary to prove the blood supplier's
negligence in providing the plaintiff with AIDS-infected blood.' 0 The
Supreme Court of New Jersey affirmed per curiam a Superior Court of
NewJersey decision granting the plaintiff blood recipient limited discov-
ery of blood donor information.l'

8. Woods & Thornton, supra note 1, at 677. In transfusion-related AIDS
cases, the blood donor is often the only unbiased individual able to provide the
factual information necessary to determine the liability of health care entities.
See, e.g., Belle Bonfils Memorial Blood Ctr. v. District Court, 763 P.2d 1003,
1007 (Colo. 1988) (stating that only donor and blood center technician who in-
terviewed donor knew whether blood center followed its screening procedures
before accepting blood from infected donor); Stenger v. Lehigh Valley Hosp.
Ctr., 563 A.2d 531, 535 (Pa. Super. 1989) (finding that donor is only individual
with information to refute claims of defendant that donor was carefully and com-
pletely evaluated prior to donation), afd, 609 A.2d 796 (Pa. 1992); Gulf Coast
Regional Blood Ctr. v. Houston, 745 S.W.2d 557, 560 (Tex. Ct. App. 1988)
(finding that plaintiff "possesses a legitimate interest in the identity of the blood
donors" and stating that plaintiff asserted that blood donors possessed relevant
facts required to prosecute cause of action against blood center); Tarrant
County Hosp. Dist. v. Hughes, 734 S.W.2d 675, 679 (Tex. Ct. App. 1987) (rea-
soning that without discovery from blood donors, plaintiff would not likely be
able to prosecute cause of action against defendant).

9. 593 A.2d 318 (NJ. 1991). For a thorough discussion of the Snyder opin-
ion, see infra notes 65-125 and accompanying text.

10. Snyder, 593 A.2d at 320 (Pollock, J., concurring). During discovery, the
defendant blood bank produced the donor's records, but deleted the donor's
name and address. Id. (Pollock, J. concurring). The blood bank opposed fur-
ther discovery and thereby impeded plaintiffs' ability to prove their case. Id. at
320, 324 (Pollock, J., concurring). The blood bank claimed that the donor did
not have AIDS at the time he donated the unit of blood that was ultimately trans-
fused into plaintiff. Id. at 324 (Pollock,J., concurring). This assertion was made
by the blood bank at the same time it maintained control over the information
necessary for plaintiffs to challenge this contention and meet their burden of
proof. Id. (Pollock, J., concurring).

11. Snyder v. Mekhjian, 582 A.2d 307, 314-15 (NJ. Super. Ct. App. Div.
1990), aff'd per curiam, 593 A.2d 318 (NJ. 1991). In affirming the decision of the
superior court, the Supreme Court of NewJersey expressly stated that its ration-
ale was substantially the same as was expressed by Judge Pressler for the supe-
rior court. Snyder, 593 A.2d at 319. Justice Pollock authored a separate
concurring opinion in order "to emphasize the court's reliance on the statutory
balance of the donor's privacy interest, the plaintiffs' interest in full discovery
and compensation for the injuries they have sustained, and society's interest in a
safe and adequate blood supply." Id. (Pollock, J., concurring). Because Justice
Pollock's concurrence adopts and expands upon the analysis of the lower court,
this author has chosen to concentrate her analysis on the concurring opinion.
For a discussion of Justice Pollock's concurring opinion, see infra notes 65-113
and accompanying text. For a discussion of the lower court's decision, see infra
note 85.

19921
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The Supreme Court of New Jersey's decision in Snyder v. Mekhjian
indicates that a plaintiff's need for disclosure, and the interest of the
public in obtaining this donor information, may outweigh the privacy
rights of blood donors and the interest of blood banks in attracting vol-
untary blood donors.12 This ruling opens the door to recovery by plain-
tiffs who have contracted AIDS through blood transfusions-a door that
may have otherwise remained closed because blood suppliers have pre-
viously been permitted to withhold from discovery information that is
essential to the imposition of liability.' 3

II. BACKGROUND

In most transfusion-related AIDS litigation, the plaintiff blood
recipient sues the defendant blood supplier under theories of
negligence, 14  breach of implied warranty,1 5  and strict lia-

12. For a thorough discussion of Snyder, see infra notes 65-125 and accom-
panying text. For a discussion of the plaintiffs' interests in discovery of relevant
information, see infra notes 59-64 and accompanying text. For a discussion of
blood donors' rights to confidentiality and privacy, see infra notes 28-39 and
accompanying text.

13. For a discussion of the projected impact of Snyder on future litigation,
see infra notes 126-31 and accompanying text.

14. See, e.g., Bradway v. American Nat'l Red Cross, 132 F.R.D. 78, 79 (N.D.
Ga. 1990) (blood recipient alleged that Red Cross was negligent in its blood
collection practices); Boutte v. Blood Sys., Inc., 127 F.R.D. 122, 123 (W.D. La.
1989) (blood recipient sued blood bank for negligence in failing to adequately
screen its donors and test donated blood); Doe v. American Red Cross Blood
Servs., 125 F.R.D. 646, 647 (D.S.C. 1989) (blood recipient alleged blood center
was negligent in failing to employ surrogate test before January, 1985, for iden-
tifying high risk blood donors and failing to disqualify blood donor with AIDS
based upon his health history elicited prior to donation); Belle Bonfils Memorial
Blood Ctr. v. District Court, 763 P.2d 1003, 1004 (Colo. 1988) (blood recipient
sued blood center for negligent screening of blood donor and negligent testing
of blood); Snyder, 582 A.2d at 309-10 (blood recipient asserted negligence claims
against physicians for failing to advise plaintiff of risk of receiving contaminated
blood and of reasonable alternatives to receiving donated blood, and against
blood center for failing to implement risk-reducing procedures in blood collec-
tion process), aff'dper curiam, 593 A.2d 318 (N.J. 1991); Stenger v. Lehigh Valley
Hosp. Ctr., 563 A.2d 531, 533 (Pa. Super. Ct. 1989) (plaintiff who contracted
AIDS from blood transfusion asserted negligence cause of action against hospi-
tal and blood center), aff'd, 609 A.2d 796 (Pa. 1992). For a more thorough dis-
cussion of the negligence analysis as it should be applied to transfusion-related
AIDS cases, see infra note 18.

15. See, e.g., Mason v. Regional Medical Ctr., 121 F.R.D. 300, 301 (W.D. Ky.
1988) (plaintiff who received transfusion of blood product infected with AIDS
virus sued medical center alleging breach of implied warranty of fitness); Stenger,
563 A.2d at 533 (blood recipient and family sued hospital and blood center
under theory of breach of warranty after recipient, husband and son tested posi-
tive for HIV); Tarrant County Hosp. Dist. v. Hughes, 734 S.W.2d 675, 676 (Tex.
Ct. App. 1987) (decedent's estate brought suit for wrongful death against hospi-
tal alleging breach of implied warranty in hospital's failure to provide whole-
some blood product).

Plaintiff blood recipients assert implied warranty causes of action premised

342
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tiffs' arguments, affirmed the superior court's decision granting the
plaintiffs limited discovery of information from the blood donor.8 5 Un-
fortunately, the court did not express its reasoning in its per curiam
opinion.8 6 An analysis ofJustice Pollock's concurring opinion, however,
while not binding on the court in future decisions, may be helpful in
hypothesizing the court's reasoning.

Justice Pollock was guided by the New Jersey AIDS Assistance Act
in reaching his decision regarding the propriety of the plaintiffs' discov-
ery request.8 7 Justice Pollock noted that the court's role under the Act
was to determine whether "good cause" existed to disclose the donor's
record.88 To determine good cause, the court is required to: (1) evalu-
ate the effect of disclosure on the physician-patient relationship, the do-
nor's privacy interest and the nation's blood supply, and (2) weigh these

would contravene the New Jersey AIDS Assistance Act. Snyder, 593 A.2d at 325
(Pollock, J., concurring).

85. Snyder, 593 A.2d at 319. The NewJersey Superior Court began its anal-
ysis of the donor discovery issue by noting that BCBC had already supplied
plaintiffs with the donor's registration form, from which the donor's name and
identifying information had been deleted. Snyder, 582 A.2d at 313. The court,
however, found compelling the plaintiffs' claim that additional information
about the donor was needed to prove causation and negligence on the part of
BCBC. Id. at 314-15.

Because BCBC refused to admit that the donor was HIV-positive at the time
of the donation that was ultimately transfused into William Snyder, the court
determined that plaintiffs were entitled to seek direct proof that the donor's
blood caused William Snyder's HIV-positive status. Id. at 314. Moreover, the
court found persuasive the notion that plaintiffs required highly relevant and
pertinent information about the donor screening process in order to prove
BCBC negligent, and that this information was not available from any source
other than the donor himself. Id.

The court noted that the New Jersey AIDS Assistance Act requires that the
plaintiffs' need for disclosure and the public interest be balanced against poten-
tial injury to the donor, to the physician-patient relationship, and to the blood
donation process. Id. For a discussion of the New Jersey AIDS Assistance Act,
see supra notes 22-23 and accompanying text. Without considerable discussion
as to the procedure used in balancing these interests, the court found that
"where, as here, a litigant's discovery need cannot otherwise be met and it is
possible to accommodate that need with limited and controlled intrusion, some
access under careful court supervision is appropriate and justifiable." Snyder,
582 A.2d at 314-15. The court recommended limited discovery in the form of
"veiled" depositions or depositions on written questions wherein the interests
of the public and the donor's privacy rights would not be unduly prejudiced. Id.
at 315. The court rationalized its decisions by stating that:

The degree of plaintiff's injury, his right to redress from those who may
have negligently failed to protect him, and his need for information
which only the donor can provide if redress is to be obtained, all justify
the limited disclosure we here sanction without unduly prejudicing the
interest of the public and the donor's privacy rights.

Id.
86. Snyder, 593 A.2d at 319.
87. For the text of relevant sections of the NewJersey AIDS Assistance Act,

see supra notes 22-23 and accompanying text.
88. Snyder, 593 A.2d at 322 (Pollock, J., concurring).

1992] 363

27

Kruse: Snyder v. Mekhjian: New Jersey AIDS Assistance Act Permits Limite

Published by Villanova University Charles Widger School of Law Digital Repository, 1992



VILLANOVA LAW REVIEW

concerns against the public interest and the plaintiff's need for limited
discovery from the blood donor.8 9

Justice Pollock first addressed the physician-patient privilege issue,
noting that "the purpose of the privilege is to permit patients to disclose
facts necessary for diagnosis and treatment." 90 Citing the precedent of
other jurisdictions, Justice Pollock asserted that a blood donation by a
person for the benefit of another does not involve diagnosis or treat-
ment as contemplated by New Jersey's physician-patient privilege. 9 1

Thus, Justice Pollock found that the New Jersey physician-patient privi-
lege is inapplicable in the blood donation setting.92

Turning to the issue of the donor's privacy interest, Justice Pollock
concluded that "various considerations qualify the donor's expectation
of privacy."'9 3 Among these considerations, Justice Pollock noted that
the record did not show that BCBC had assured the donor of confidenti-
ality in his or her responses to questions that were asked in order to
elicit the donor's medical history and potential high-risk status.94 More-
over, Justice Pollock considered the fact that limited discovery measures
were possible so as not to excessively impinge upon the donor's privacy

89. Id. (Pollock, J., concurring).
90. Id. (Pollock, J., concurring) (quoting State v. Dyal, 478 A.2d 390, 394

(N.J. 1984)). For the text of the New Jersey physician-patient privilege statute,
see supra note 43. For a general discussion of the application of this privilege to
AIDS-related litigation, see supra notes 40-49 and accompanying text.

91. Snyder, 593 A.2d at 323 (Pollock, J., concurring); accord Belle Bonfils
Memorial Blood Ctr. v. District Court, 763 P.2d 1003, 1009 (Colo. 1988) (find-
ing that physician-patient privilege is not applicable to blood donation setting
because donor was not seen by physician and did not receive medical care as
required by Colorado legislation establishing privilege); Laburre v. East Jeffer-
son Gen. Hosp., 555 So. 2d 1381, 1383-84 (La. 1990) (concluding that Louisi-
ana physician-patient privilege is not applicable because blood donor is not
patient within contemplation of act); Doe v. University of Cincinnati, 538 N.E.2d
419, 422-23 (Ohio Ct. App. 1988) (stating that Ohio physician-patient privilege
requires elements of physician, patient and communication for purpose of diag-
nosis or treatment, none of which are fulfilled in course of blood donations);
Stenger v. Lehigh Valley Hosp. Ctr., 563 A.2d 531, 537 (Pa. Super. Ct. 1989)
(finding that Pennsylvania physician-patient privilege does not extend to blood
donation setting since donor is not patient and blood center employee is not
physician), aff'd, 609 A.2d 796 (Pa. 1992); Tarrant County Hosp. Dist. v.
Hughes, 734 S.W.2d 675, 677 (Tex. Ct. App. 1987) (finding that Texas physi-
cian-patient privilege inapplicable to blood donors because they are not patients
and are not seen by physicians as defined by act).

92. Snyder, 593 A.2d at 323 (Pollock, J., concurring).
93. Id. (Pollock, J., concurring).
94. Id. (Pollock, J., concurring). Justice Pollock did point out, however, that

despite failing to give such assurances, the standard practice for blood collection
agencies is to maintain donor confidentiality. Id. (Pollock, J., concurring). For a
discussion of the interpretation by some courts that plaintiffs may not discover
the identity of blood donors when the donors have been assured that all infor-
mation disclosed will remain confidential, see supra notes 38-39 and accompany-
ing text. For a general discussion of blood donors' privacy interests as
determined by other jurisdictions, see supra notes 28-39 and accompanying text.

(Vol. 37: p. 337364
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interests.9 5 For example, the trial court could make use of "veiled" dep-
ositions wherein the donor's name would not be disclosed; the court
would then limit the areas of questioning and impose other conditions
to ensure the donor's anonymity. 9 6 In the alternative, the trial court
could permit a deposition on written questions where the court would
rule on the questions before submission to the donor, and permit an
alias identification and oath.9 7

Justice Pollock then addressed the defendants' assertion that the
NewJersey AIDS Assistance Act violated the donor's constitutional right
to privacy. 98 Justice Pollock concluded that the statute afforded suffi-
cient protection to the donor's privacy interests. 99 To support his con-
clusion, Justice Pollock noted that United States Supreme Court
precedent did not support the conclusion that HIV-infected blood do-
nors possess a fundamental right of privacy so as to preclude them from
participating in discovery proceedings.10 0 Rather, Justice Pollock deter-
mined that such precedent supported the conclusion that the legislature
determines the protection of the privacy concerns of donors. 0 1 There-
fore, if an enacted statute is reasonable, it should withstand a constitu-
tional challenge.' 0 2 Justice Pollock then determined that the New Jersey

95. Snyder, 593 A.2d at 323 (Pollock, J., concurring).
96. Id. (Pollock, J., concurring) (quoting Snyder, 582 A.2d at 315).
97. Id. at 324 (Pollock, J., concurring) (citing Snyder, 582 A.2d at 315).
98. Id. at 325 (Pollock, J., concurring).
99. Id. (Pollock, J., concurring). Although Justice Pollock recognized the

hysteria associated with AIDS in our society, he determined that utilization of
protective measures to shield the donor's identity would sufficiently protect the
donor's privacy interests. Id. at 323 (Pollock, J., concurring). For a discussion of
the impact that disclosure of one's AIDS status might have on the individual, see
supra note 31 and accompanying text.

100. Snyder, 593 A.2d at 323 (Pollock,J., concurring). Justice Pollock noted
that, in the last 15 years, the United States Supreme Court has addressed the
individual's interest in confidentiality three times and as yet, the Court has never
found that a statute impermissibly infringed upon such interest. Id. at 325; see
Nixon v. Administrator of Gen. Servs., 433 U.S. 425, 465, 484 (1977) (uphold-
ing constitutionality of statute that authorizes offices of Executive Branch to take
custody of presidential papers and tape recordings and promulgate regulations
that provide screening by archivists and determine conditions upon which public
may access papers and recordings); Whalen v. Roe, 429 U.S. 589, 603-04 (1977)
(upholding constitutionality of New York statute that required persons taking
drugs having both lawful and unlawful market to provide the state with copy of
prescription); Paul v. Davis, 424 U.S. 693, 694 (1976) (holding that plaintiff was
not deprived of liberty protected by the Fourteenth Amendment when police
circulated flyer containing photograph of plaintiff to warn merchants of possible
shoplifters). Justice Pollock concluded his analysis of these cases by stating that
"[t]hese cases suggest that the Court considers a person's right of nondisclosure
of personal matters not to be a fundamental right that triggers strict scrutiny."
Snyder, 593 A.2d at 325 (Pollock, J., concurring). For a discussion of Whalen, see
supra note 28.

101. Snyder, 593 A.2d at 326 (Pollock, J., concurring).
102. Id. (Pollock, J., concurring) (citing RONALD D. ROTUNDA ET AL., TREA-

TISE ON CONSTITUTIONAL LAW SUBSTANCE AND PROCEDURE § 18.30, at 605 (1986).
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AIDS Assistance Act on its face afforded sufficient protection to the do-
nor's privacy interests. ' 0 3

In considering the potential effect of permitting discovery of blood
donors upon the blood supply, Justice Pollock concluded that no sup-
port existed for the defendants' claim that subjecting donors to discov-
ery would significantly affect the safety or adequacy of the blood
supply. 10 4 Justice Pollock argued that the quality of the blood supply
could be elevated by donor discovery, because donors with AIDS or
those within high-risk groups might be discouraged from donating
blood. 1

05

Justice Pollock finally considered the public and plaintiffs' interest
and need for disclosure, as required by the New Jersey AIDS Assistance
Act. 0 6 He noted that society has a legitimate interest in compensating
victims injured by the negligence of others. 10 7 This interest is most ef-
fectively promoted by allowing full discovery within the course of litiga-
tion.10 8 Justice Pollock recognized that if the plaintiffs in this case were
not permitted to question the donor, their prima facie case of negli-
gence would be based merely on inferences of breach of duty and causa-
tion. 0 9 He found that the donor was likely to possess highly relevant
information that was not available from any other source: "A complete

103. Id. at 327 (Pollock, J., concurring). Justice Pollock was influenced by
the section of the NewJersey AIDS Assistance Act that states, "[u]pon the grant-
ing of the order, the court, in determining the extent to which a disclosure of all
or any part of a record is necessary, shall impose appropriate safeguards to pre-
vent an unauthorized disclosure." N.J. STAT. ANN. § 26:5C-9(a) (West Supp.
1991).

104. Snyder, 593 A.2d at 324 (Pollock, J., concurring). For a discussion of
how other jurisdictions have interpreted the effect that donor discovery may
have upon the adequacy and safety of the blood supply, see supra notes 50-58
and accompanying text.

105. Snyder, 593 A.2d at 324 (Pollock, J., concurring).
106. Id. (Pollock, J., concurring). For a discussion of how other jurisdic-

tions have evaluated a plaintiff's interest in blood donor discovery, see supra
notes 59-64 and accompanying text.

107. Snyder, 593 A.2d at 324 (Pollock, J., concurring). As Justice Pollock
recognized, this societal interest is implied by the New Jersey AIDS Assistance
Act. Id. (Pollock, J., concurring).

108. Id. (Pollock, J., concurring). Justice Pollock further stated that "the
Legislature mandates that a court should weigh 'the public interest and need for
disclosure.' " Id. (Pollock, J., concurring) (quoting N.J. STAT. ANN. § 26:5C-9(a)
(West Supp. 1991)).

Justice Pollock also noted that the plaintiff had a compelling need to ques-
tion the donor in order to prove causation and negligence. Id. (Pollock, J., con-
curring). The blood donor may assist the plaintiff in this case to establish
causation since the defendant blood center denied that the unit of blood prod-
uct transfused to the plaintiff was HIV-positive. Id. (Pollock, J., concurring).
Moreover, the blood donor may assist the plaintiff in proving negligence be-
cause only the donor can instruct the plaintiff whether the blood center negli-
gently screened the donor prior to donation. Id. at 325 (Pollock, J., concurring)
(quoting Snyder, 582 A.2d at 315).

109. See id. at 325 (Pollock, J., concurring).
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denial of discovery of the donor could subvert both the search for truth
in civil litigation and the goals of tort law to deter negligence and to
compensate injured parties."' 10

Upon consideration of the above factors, Justice Pollock concluded
that the superior court's decision should be affirmed, thereby permitting
William Snyder to seek limited discovery from the donor. I I Justice Pol-
lock determined that this discovery should proceed upon implementa-
tion of whatever protective mechanisms the trial court deemed
appropriate to protect the donor's privacy and identity. 1 12 In summa-
tion, Justice Pollock stated: "William Snyder entered St. Joseph's for
heart surgery. He now tests HIV positive and is living a medical trag-
edy. The judicial system cannot restore his health, but it can provide
him with a reasonable opportunity to discover if defendants were
negligent."' 13

Justice Garibaldi filed a dissenting opinion in which she acknowl-
edged that in some situations the blood donor is the only individual who
can provide information to prove the blood supplier's negligence for the
transfusion of HIV-infected blood.' 4 Justice Garibaldi, however, did
not find discovery to be warranted in this case.' 15 Justice Garibaldi de-
termined that the court must balance the party's need for the particular
discovery against the intrusiveness of the process to the party subject to
the discovery. 116 Justice Garibaldi noted, however, the possible intru-
sive nature of such discovery to the blood donor, who may be so ill that
discovery may be unduly burdensome. 1 7 Justice Garibaldi also noted
that the donor may incur financial difficulty if he or she prefers legal
representation in responding to discovery, and that discovery may result
in the donor's loss of confidentiality if it is revealed to unaware family
and friends that the donor is HIV-positive. 1

1
8

Moreover, Justice Garibaldi specified that the section of the AIDS
Assistance Act relied upon by Justice Pollock was merely a narrow ex-
ception to the overall non-disclosural posture of the Act.' 19 Justice Gar-

110. Id. (Pollock, J., concurring).
111. Id. at 319 (Pollock, J., concurring). Justice Pollock stated that "I con-

cur with [the per curiam] opinion [affirming the lower court's decision] and write
separately to emphasize the Court's reliance on the statutory balance of the do-
nor's privacy interest, the plaintiffs' interest in full discovery and compensation
for the injuries they [sic] have sustained, and society's interest in a safe and ade-
quate blood supply." Id. (Pollock, J., concurring).

112. Id. at 323-24 (Pollock, J., concurring) (quoting Snyder, 582 A.2d at
315).

113. Id. at 328 (Pollock, J., concurring).
114. Id. at 329-30 (Garibaldi, J., dissenting).
115. Id. at 330 (Garibaldi, J., dissenting).
116. Id. (Garibaldi, J., dissenting).
117. Id. (Garibaldi, J., dissenting).
118. Id. (Garibaldi, J., dissenting).
119. Id. (Garibaldi, J., dissenting). For a discussion of Justice Pollock's
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ibaldi asserted that the section of the Act permitting disclosure of
information of those who are HIV-positive must be read in conjunction
with those sections that explicitly acknowledge and protect the rights of
such persons. '

2 0

Justice Garibaldi stressed that those courts that have permitted
some level of disclosure of this type of information have first found
either that the donor information was critical to the plaintiff's cause of
action, or that evidence already existed demonstrating wrongdoing on
the part of the blood bank or blood donor, both of which are contrary to
the facts of this case. 12 1 In addition, Justice Garibaldi noted that courts
must consider the probative value of the information sought prior to
permitting disclosure. 12 2 She suggested that a trial court faced with
having to apply a balancing test "must remain sensitive to the possibility
that plaintiffs' discovery motion might actually be an effort to cast a
broad net to expose the liability of any party in the donation process and
to create the basis for an additional lawsuit against the donor."1 2 3

Justice Garibaldi concluded by noting that the decision of whether
to authorize disclosure of donor information is "best left to the trial
court," and that the trial court in this case did not abuse its discretion in
denying discovery of the blood donor. 124 Justice Garibaldi was not per-
suaded that the plaintiffs had demonstrated a compelling need for the
donor information to justify its disclosure.125

analysis of the New Jersey AIDS Assistance Act, see supra notes 98-103 and ac-
companying text.

120. Snyder, 593 A.2d at 330 (Garibaldi, J., dissenting). Justice Garibaldi
profiled various sections of the New Jersey AIDS Assistance Act in support of
her contention that the legislative history of the Act illustrates a compelling
need for non-disclosure of HIV-information. Id. (Garibaldi, J., dissenting). Jus-
tice Garibaldi first noted that the Act provides that "records maintained by a
blood bank that contain identifying information about a person who has or is
suspected of having AIDS or HIV infection are confidential." Id. (Garibaldi, J.,
dissenting) (citing N.J. STAT. ANN. § 26:5C-7 (West Supp. 1991)). Moreover,
"[w]ithout prior written consent of the donor, the Act permits disclosure under
extremely limited conditions." Id. (Garibaldi, J., dissenting) (citing N.J. STAT.
ANN. § 26:5C-8 (West Supp. 1991)). Justice Garibaldi also noted a statutory
provision requiring that an HIV-positive donor's name only be placed on a
deferral list maintained by a particular blood bank in order to ensure confidenti-
ality, rather than be automatically transferred to a statewide deferral list without
the Department of Health deeming such transfer appropriate. Id. (Garibaldi, J.,
dissenting) (citing N.J. ADMIN. CODE tit. 8, § 8-6.5(0(2) (1991)).

121. Id. at 331 (Garibaldi, J., dissenting).
122. Id. at 332 (Garibaldi, J., dissenting).
123. Id. (Garibaldi, J., dissenting).
124. Id. at 334 (Garibaldi, J., dissenting).
125. Id. (GaribaldiJ, dissenting). Justice Garibaldi noted that rarely will a

plaintiff be able to establish a compelling need for donor information, and even
when this burden is met, the court must ensure maximum protection of the
donor's confidentiality by narrowly limiting discovery. Id. (Garibaldi, J.,
dissenting).
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B. Impact

The Snyder opinion is an important development for New Jersey
plaintiffs and their attorneys who require discovery from blood donors
in order to proceed against blood suppliers in transfusion-related AIDS
litigation. No longer will defendant blood suppliers in situations factu-
ally similar to Snyder be permitted to completely shield blood donors
from plaintiffs under the guise of promoting donor confidentiality,
preventing harm to the physician-patient relationship, or maintaining
the future adequacy and safety of the nation's blood supply. Such a de-
cision is of special significance to New Jersey plaintiffs because New
Jersey ranked fourth in the nation in the number of reported cases of
AIDS when the New Jersey AIDS Assistance Act was enacted.' 2 6

The Snyder opinion provides important precedent concerning donor
discovery in situations in which a plaintiff has alleged negligence follow-
ing contraction of AIDS from a blood transfusion prior to the availability
of AIDS testing. Considering that a person may be infected with HIV
for up to ten years before he or she is diagnosed with AIDS,' 2 7 many of
these transfusion-related AIDS suits probably have yet to be instituted.

While Justice Pollock addressed many of the issues the Snyder case
raised, many questions still remain unanswered. Because Snyder dealt
with a person who contracted AIDS from a blood transfusion performed
before methods of testing donated blood were available, it is uncertain
how the NewJersey courts will decide the blood donor discovery issue in
cases involving persons who contracted AIDS from blood transfusions
performed after testing became available in 1985. The Snyder rationale,
however, should also be applicable to situations after 1985, in which do-
nor blood has been tested for HIV antibodies, but the resulting negative
test results were inaccurate.' 28 Due to the inherent problems in the
AIDS testing process, blood donation centers are still required to care-
fully screen blood donors based upon their medical histories. There-
fore, blood centers should still be subject to negligence suits based upon
their failure to exercise due care in screening out those donors at high
risk for AIDS. 129

It is also unclear whether New Jersey plaintiff-blood recipients will
be restricted to negligence causes of action for contraction of AIDS in

126. N.J. STAT. ANN. § 26:5C-2(g) (West 1987). This provision states that
"the outbreak of AIDS has reached alarming proportions because of its highly
contagious nature with NewJersey ranking fourth in the nation of the number of
reported cases." Id.

127. See Baker, Comment, supra note 2, at 83 (citing Study Predicts 99 Percent
of Infected Men to Get AIDS, 3 AIDS POL'Y & L. (BNA) No. 11, at 2 (June 15,
1988)). The average incubation period of AIDS is 7.8 years. Id.

128. For a discussion of instances in which donor blood may test falsely
negative for the antibody to HIV, see supra note 2.

129. For a discussion of the importance of donor medical history screening
even after the implementation of AIDS testing, see supra note 2.
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the post-testing era. New Jersey has not enacted blood shield legislation
which would bar strict liability and implied warranty causes of action for
the provision of all blood products. 130 New Jersey precedent involving
strict liability causes of action has termed blood an unavoidably unsafe
product only with regard to transfusions during the pre-testing era when
there existed up to a one in 550 chance that HIV-positive blood would
be released for transfusion.' 3

1 Under AIDS testing methodologies, it is
yet to be determined if the current less than one in 40,000 chance that
HIV-positive blood may be released for transfusion will also result in
blood being labelled an unavoidably unsafe product, thus barring strict
liability causes of action for the transfusion of HIV-contaminated blood
that tested falsely negative.

IV. CONCLUSION

The Centers for Disease Control have estimated that up to one and
one half million Americans are infected with HIV, many of whom are
unaware of their condition.' 3 2 AIDS will continue to infiltrate our soci-
ety and, as a result, the New Jersey courts can expect to receive requests
from many other plaintiffs like William Snyder who wish to question the
donors of transfused blood. Many blood recipients exposed to HIV by
blood transfusions during the pre-testing era may still not know of their
HIV-positive status. Furthermore, due to the fallibility of current test-
ing procedures, donors will continue to test falsely negative, and their
blood will inadvertently be released by blood suppliers to infect others.

Moreover, this problem is not limited to the blood donation setting.
HIV may also be transmitted by way of organ donations, skin grafts and
artificial insemination, when the donors for these procedures either are
not tested or test falsely negative for antibodies to the virus. 13 3 Thus,

130. For a discussion of blood shield legislation, see supra note 17.
131. For a discussion of New Jersey law which classifies blood as an un-

avoidably unsafe product during the pre-testing era of AIDS, see supra note 17.
132. Baker, Comment, supra note 2, at 99.
133. See Centers for Disease Control, Semen Banking, Organ and Tissue Trans-

plantation, and HIVAntibody Testing, 259JAMA 1301, 1301 (1988) (making recom-
mendations regarding need to test prospective donors of organs, tissues and
semen pursuant to reports by Public Health Service that HIV has been transmit-
ted through donations of organs, tissues and semen); Prem Kuman, M.D. et al.,
Transmission of Human Immunodeficiency Virus by Transplantation of a Renal Alograft,
with Development of the Acquired Immunodeficiency Syndrome, 106 ANNALS OF INTERNAL
MED. 244, 244 (Feb. 1987) (report of kidney transplant recipient who contracted
AIDS from donated organ); G.J. Stewart et al., Transmission of Human T-Cell
Lymphotropic Virus Type III (HTLV-III) by Artificial Insemination by Donor, THE LAN-
CET, Sept. 14, 1985, at 581 (finding that four out of eight recipients of artificial
insemination with semen from symptomless carrier of HIV had antibody to
virus).
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the breadth of potential plaintiffs who will seek donor discovery pursu-
ant to New Jersey's AIDS Assistance Act has yet to be realized.

Kathryn Kruse
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