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stances, the court was clearly inclined to afford implied warranty
protection to the purchasers, even though the contract language
in this case appeared to disclaim any warranty protection for the
type of defect which occurred. In Belt v. Spencer, the nature of the
transaction and the relationship of the parties, rather than the
precise language of the disclaimer in the contract, was the actual
basis for the court’s decision. The court recognized this in its de-
cision when it stated that even if the disclaimer had protected the
builder from liability for all cracking, it would still hold the
builder liable for the kind of damage that occurred.!!8

2. “As Is” and “‘In Its Present Condition’’ Disclaimers

Rather than expressly disclaiming warranty protection, a real
estate contract may contain a provision that the property is sold
“as 1s,” or “in its present condition.”’!!? As in cases involving the
sale of goods, if there is no other express language of disclaimer
and the language is not conspicuous, these provisions are usually
ineffective to disclaim an implied warranty.!?¢ The usual ration-
ale is that contractual terms such as ““as is” or “‘In its present con-
dition” do not constitute a clear and unambiguous disclaimer of
the implied warranty of habitability because these terms standing
alone fail to notify the purchaser that he is giving up warranty
protection. This is especially true if there is no agreement by the
parties as to the meaning of the phrase'?! or if there are other
reasonable interpretations of the meaning of the language.!22

118. Id. at 231, 585 P.2d at 925.

119. For a discussion of “‘clear and unambiguous” disclaimers, see supra
notes 73-80 and accompanying text. Under U.C.C. § 2-316 *‘clear and unambig-
uous” disclaimer provisions may be effective to disclaim implied warranty pro-
tection in sale of goods cases. See U.C.C. § 2-316 (1987).

120. In such cases, the rationale is similar to that stated in express warranty
cases—the average purchaser would not understand or interpret the provision
as an agreement to waive implied warranty protection and to accept the house
with an unknown latent structural defect. See Smith v. Old Warson Dev. Co., 479
S.w.2d 795, 800 (Mo. 1972).

121. See, e.g., Davis v. Bradley, 676 P.2d 1242, 1245 (Colo. Ct. App. 1983)
(although plaintiffs were aware of presence of “‘as is”" clause in contract, there
was no agreement as to its meaning). The trial court found that the clause did
not limit the implied warranties of workmanlike construction and habitability in
any respect since the plaintiffs intended only that the Bradleys would be relieved
of any obligation to perform further work on the house, not that they would be
relieved of their obligation to have performed already completed work in con-
formance with the building code. Id.

122. See, e.g., Schoeneweis v. Herrin, 110 Ill. App. 3d 800, 443 N.E.2d 36
(1982) (court held parties intended phrase “as is” to refer to state of completion
of house rather than disclaimer of warranties). The Schoeneweis court also noted
that both parties were laymen, and that warranties were not expressly discussed.
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As in Belt v. Spencer, the question of whether the circum-
stances are such that warranty protection should exist is a signifi-
cant factor distinguishing those cases where an ‘“‘as is”” disclaimer
is effective from those where it is ineffective. In those cases where
a new house is sold “as is” to a consumer-purchaser by a profes-
stonal builder, where there are no objective reasons for the pur-
chaser to suspect any latent defects in the structure, the
disclaimer is most likely to be found ineffective because 1t is un-
clear or unspecific.'?3

For example, in Casavant v. Campopiano,'?* the Casavants
purchased a one-year-old house from the Campopiano and Re-
camp Enterprises, Inc. Six months later the Casavants discovered
that the roof of the house was sagging, and they sued the
Campopianos for breach of an implied warranty of habitability for
the defective roof. Remo Campopiano had been engaged in the
business of building houses for twenty years, while Mr. Casavant,
on the other hand, had a ninth-grade education and had
purchased a house on only one previous occasion. The contract
contained a clause which provided that the premises would be de-
livered “in the same condition in which they now are,” excluding

Id. at 804, 443 N.E.2d at 40. For a recent discussion of this case and other Illi-
nois cases, see Anderson, supra note 9.

123. Even in a sale of a used residence, where the builder-vendor cannot
show that the original purchaser knowingly waived the warranty, an ‘“‘as is”
clause may not prevent recovery by subsequent purchasers. In Swaw v. Ortell,
137 Ill. App. 3d 60, 484 N.E.2d 780 (1984), for example, the Swaws sued several
defendants seeking to recover on various theories for structural defects in their
home. Among other things, the Swaws alleged that the builder Presley-Chicago,
Inc. (Presley), successor to Allied Homes, Inc., was liable for breach of imphed
warranty. The house had a prior history of structural and foundation problems,
and in 1973, Allied repurchased the house from Rakers, its second purchaser,
because of the continuing serious structural problems. /d. at 65, 484 N.E.2d at
784. After an intervening tenancy, in 1975 Presley sold the house to the Ortells
“as is”” for $36,500. In 1978 the Swaws purchased the house from the Ortells
for $64,900. /d. at 66, 484 N.E.2d at 784. Presley argued that the Swaws had no
cause of action for breach of implied warranty of habitability because the Swaws
had purchased the house from the Ortells who purchased it from the builder “as
is.”” The court said it did not need to resolve the i1ssue whether or not a waiver
by a prior purchaser waived that cause of action as to all subsequent purchasers
because Presley failed to show that the Ortells knowingly waived the implied
warranty of habitability. According to the court, Presley failed to show a con-
spicuous provision which fully disclosed the consequences of its inclusion and
that such was in fact the agreement reached. /d. at 71, 484 N.E.2d at 788.

124. 114 R.1. 24, 327 A.2d 831 (1974). The facts indicated that upon com-
pletion of the basic structure of the house, the Campopianos rented it to a mar-
ried couple who intended to purchase the house as soon as they were able to
secure the necessary financing. Sometime within a year after taking possession,

the tenants vacated the premises, and shortly thereafter the house was sold to
the Casavants. /d. at 25, 327 A.2d at 832.
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reasonable use and wear and unavoidable casualty damage.!25

The court considered this provision to be one of doubtful
meaning which should be construed strictly against the Campopi-
anos. It also noted that in sale of goods cases, courts are reluc-
tant to construe “acceptance in present condition” clauses as
sufficient grounds for exclusion of implied warranties unless the
language is used with specific reference to its effect. The ration-
ale for holding that the disclaimer was ineffective was that the lan-
guage did not meet the requirement of specificity.!26 However,
the court acknowledged its desire to effectuate the policies under-
lying the implied warranties of habitability and reasonable work-
manship by construing the provision strictly against the builder-
vendor. 127

3. Express Disclaimers of Implied Warranty Protection

In some cases a contract contains a “‘boilerplate” merger
clause which contains language to the effect that the written
agreement is the entire agreement between the parties and no
other warranties have been made or shall be binding on the par-
ties.!?8 Even in this situation, if the language of the agreement
specifically fails to exclude the implied warranties, the disclaimer

125. The clause in the contract provided: “Full possession of the said
premises, free of all tenants is to be delivered to the party of the second part at
the time of the delivery of the deed, the said premises to be then in the same
condition in which they now are, reasonable use and wear of the buildings
thereon, and damage by fire or other unavoidable casualty excepted.” Id. at 27-
28, 327 A.2d at 833 (emphasis added by court).

126. Id. at 28, 327 A.2d at 834.

127. Id. at 28, 327 A.2d at 833.

128. A “merger” clause is a clause in the contract which merges prior nego-
tiations into the writing as, for example, “[t]his writing contains the entire agree-
ment of the parties and there are no promises, understandings, or agreements of
any kind pertaining to this contract other than stated herein.” See A. FArNs-
WORTH, supra note 11, § 7.3, at 458. Under the parol evidence rule, a merger
clause may prohibtt the introduction of evidence of an express warranty not con-
tained in the writing, regardless of whether the clause is effective to disclaim any
implied warranties. If a court determines that the written contract for sale was
“fully integrated,” then even consistent additional terms to that agreement are
inadmissible. /d. at 451-52. For examptle, in Tusch Enter. v. Coffin, 113 Idaho
37,740 P.2d 1022 (1987), the purchaser of duplexes sued the builder and sellers
because of structural defects. Among other things, the purchasers alleged that
the sellers breached an express warranty that the duplexes were well-con-
structed. /d. at 43, 740 P.2d at 1028. Both the earnest money agreement and
the real estate contract contained “merger’ clauses, which was one fact indicat-
ing to the court that the parties intended the contract to be a complete and
exclusive statement of the terms of the agreement. /d. at 44, 740 P.2d at 1029.
As a result, the court found that the evidence of the warranty was properly ex-
cluded, and the action for breach of express warranty was properly dismissed.
Id. at 45, 740 P.2d at 1030. However, the same contract language was insuffi-
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may be ineffective because it lacks specificity.!2?

If the clause specifically refers to implied warranties, as in
“no warranties, whether oral, imphed or otherwise have been
made,” the disclaimer may still be ineffective because it i1s incon-
spicuous or fails to mention ‘“habitability.”’13° Thus, an express
disclaimer which is located on the back of a standard form con-
tract, which does not mention “‘habitability”” or explain the conse-
quences of the disclaimer, may be ineffective to exclude imphed
warranty protection.!3!

Even if a conspicuous, specific, express disclaimer of the im-
plied warranty of habitability is effective against a first purchaser,
the disclaimer and express warranty provision in the original sales
contract may not preclude an imphed warranty action by the sec-
ond purchaser. In Nastri v. Wood Brothers Homes,'32 the Nastris
were second purchasers of a house constructed by Wood Broth-
ers Homes. The house was sold in February 1978 to a couple

cient to effectively disclaim an implied warranty of habitability. Id. at 46, 740
P.2d at 1031.

129. For example, in Griffin v. Wheeler-Leonard & Co., 290 N.C. 185, 202,
225 S.E.2d 557, 567 (1976), the contract, on a standard printed form used by
the seller, contained the following provision: ‘“‘Buyer hereby acknowledges that
he has inspected the above described property, that no representations or in-
ducements have been made other than those expressed herein, and that this
contract contains the entire agreement between all parties hereto.” The seller
argued this language was effective to exclude an implied warranty of habitability.
The court disagreed, stating that the language purported to exclude only “rep-
resentations or inducements.” Since the implied warranty of workmanlike qual-
ity does not exist by reason of representation or inducement, there is no watver.
Id. at 202, 225 S.E.2d at 568.

In Conyers v. Molloy, 50 Ill. App. 3d 17, 364 N.E.2d 986 (1977), the Cony-
ers purchased a house from Molloy, the builder. The Conyers alleged that there
was lack of ventilation in the attic which caused water damage in the house. The
contract contained the following provision: “There are no warranties on either
house except those manufacturers’ warranties that are in effect.” /d. at 18, 364
N.E.2d at 987. The Conyers argued that this language did not waive the implied
warranty of habitability, but, even if it did, the waiver was void as against public
policy. The court reversed the trial court’s dismissal of Conyers’ complaint by
finding that the contract disclaimer was insufficient to adequately disclaim the
implied warranty. The court did so by finding that the provision was overbroad,
too general and too unspecific. While it agreed that all of the arguments in favor
of the implied warranty would support the proposition that it should not be so
easy to avoid, the court refused to go so far as to hold that disclaimers of war-
ranty are void as against public policy, even though “freedom of contract is not
so broad as it might once have been.” /d. at 22, 364 N.E.2d at 990.

130. For a further discussion of the conspicuous and specificity require-
ments, see supra notes 100-04 and accompanying text.

131. See, e.g., Herlihy v. Dunbar Builders Corp., 92 Ill. App. 3d 310, 316-17,
415 N.E.2d 1224, 1228-29 (1980); Tassan v. United Dev. Co., 88 Ill. App. 3d
581, 589, 410 N.E.2d 902, 909 (1980).

132. 142 Ariz. 439, 690 P.2d 158 (Ct. App. 1984).
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who in turn sold it to the Nastris in March 1980.13%3 The contract
between the first purchasers and Wood Brothers Homes con-
tained a lengthy provision that included an express limited war-
ranty for one year and specifically excluded any other warranties,
express or implied, including the warranty of fitness for habita-
tion.'** When cracks in the foundation occurred as a result of
settlement because the residence was built on “collapsible” soil,
the Nastris sued the builder for breach of implied warranty of
construction in a workman-like manner and habitability.!3> The
builder contended that the disclaimer in the contract with the first
purchasers negated the implied warranty.!3¢

The appellate court did not agree. Noting that the instru-
ment was a contract of adhesion and might be unenforceable on
that basis,'37 and that an express warranty for a limited time can-
not displace the implied warranty of habitability,!38 the court di-
rectly addressed the question as one of public policy. Finding
that the purpose of the implied warranty of habitability 1s to pro-
tect innocent purchasers and hold builders accountable for their
work, the court held that any attempted disclaimer of the implied
warranty of habitability is void as against public policy as to an
innocent subsequent purchaser.!39

The Nasiri court squarely placed the responsibility for sub-
stantial defects in a newly constructed home where it belongs—on
the builder-vendor. By framing the question in terms of public
policy, the court put builder-vendors on notice that they may be
potentially liable to subsequent purchasers for substantial latent
defects in the home, regardless of contractual disclaimers in the
original sales contract.!40

If the policies underlying implied warranty protection for
purchasers of new homes are to be effectuated, the Nastri decision

133. Id. at 440, 690 P.2d at 159.
134. Id.

135. The Nastris also alleged that the builder was liable under the theory of
strict liability and negligence. 7d.

136. Id. at 441, 690 P.2d at 160.

137. Id. (citations omitted).

138. Id. at 442, 690 P.2d at 161.

139. Id. at 443, 690 P.2d at 162.

140. Many courts have extended warranty protection to subsequent pur-
chasers who purchase a house that is only about four years old. See, e.g., Barnes
v. MacBrown & Co., 264 Ind. 227, 342 N.E.2d 619 (1976). The Nastn decision
mandates that even if the builder-vendor effectively disclaims the implied war-

ranty as to the first purchaser, he may still be liable to a subsequent purchaser.
Nastri, 142 Anz. at 443, 690 P.2d at 162.
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is clearly justified. There is no other way to ensure that warranty
protection is not waived by a first purchaser as to an innocent
subsequent purchaser. As to first purchasers, so long as courts
are unwilling to find disclaimers of the implied warranty of habita-
bility void as against public policy, there will be cases where the
disclaimer meets all legal criteria and thus is effective to exclude
implied warranty protection.'4!

D. Cases Where the Disclaimer Was Effective

Although less frequent, there are cases where contractual dis-
claimers have been found effective to exclude an implied warranty
of habitability in the sale of real property.’42 In most of these
cases, the parties were more equal partners in the bargaining pro-
cess or the property was commercial investment property. In one
case, the contract language met all the requirements established
by the court for effective disclaimer and thus the disclaimer was
enforced.’#3 In another case, a court found the disclaimer effec-
tive by relying on what it regarded as fundamental policies of
freedom of contract in sale of goods cases.!#4

1. Cases Where Policies Underlying the Implied Warranty
Were Not Served

In cases where the property is commercial, rather than res:-
dential, and the sellers and purchasers are commercial parties
with equal bargaining power, there are fewer reasons to extend
warranty protection to a purchaser and more reasons to permit
contractual disclaimers of warranty protection.

An example of such a case is Frickel v. Sunnyside Enterprises,
Inc.,'%5 in which the Frickels purchased an apartment complex for
investment purposes. Sunnyside Enterprises had not built the
property for resale but for its own ownership and management.
The contract was not a form contract but one expressly tailored
to the transaction, and it contained a disclaimer clause.'46 When

141. See, e.g., Country Squire Homeowners Ass’'n v. Crest Hill Dev. Corp.,
150 Ili. App. 3d 30, 501 N.E.2d 794 (1986).

142. See, e.g, id.; Tibbits v. Openshaw, 18 Utah 2d 442, 425 P.2d 160 (1967);
Frickel v. Sunnyside Enter. Inc., 106 Wash. 2d 714, 725 P.2d 422 (1986);
Schepps v. Howe, 665 P.2d 504 (Wyo. 1983).

143. Country Squire Homeowners Ass'n, 150 11l. App. 3d 30, 501 N.E.2d 794.

144. G-W-L Inc. v. Robichaux, 643 S.W.2d 392, 393-94 (Tex. 1982) (quot-
ing Pyle v. Eastern Seed Co., 198 S.W.2d 562, 563 (Tex. 1946)), overruled by
Melody Home Mfg. Co. v. Barnes, 741 S.W.2d 349 (Tex. 1987).

145. 106 Wash. 2d 714, 725 P.2d 422 (1986).

146. The clause stated:
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the Frickels learned that the building’s foundations were inade-
quate and improperly designed, they brought suit for breach of
implied warranty of habitability.

The court first determined that there was no implied war-
ranty under these circumstances because the rationales support-
ing the implied warranty doctrine were not met.'4? It also found
the contractual disclaimer effective to exclude any implied war-
ranty protection because the language of the disclaimer was clear
and unambiguous.!48 It noted that the buyers had sought out the
property, had had ample opportunity to inspect the property, and
had their own attorney. In the typical transaction between the
average home-buyer and the vendor-builder of new houses, the
parties are in an inherently unequal bargaining position. Where
the purchasers are experienced and in a position to seek expert
help, as in this instance, the court said there are no policy reasons
to impose upon the sellers a guaranty that the parties neither ne-
gotiated nor expected.'49

An “as 1s” disclaimer also can be an effective waiver of the
implied warranty of habitability when the seller is not a builder-
vendor but rather an amateur builder who builds a house for his
own occupancy.!5® A purchaser of residential property for invest-

The purchaser agrees that full inspection of said real estate has
been made and that neither the seller nor his assigns shall be held to

any covenant respecting the condition of any improvements thereon

nor shall the purchaser or seller or the assigns of either be held to any

covenant or agreement for alterations, improvements or repairs unless

the covenant or agreement relied on is contained herein or 1s in writing

and attached and made a part of the contract.

Id. at 716, 725 P.2d at 423.

147. Id. at 718-19, 725 P.2d at 424-25.

148. Id. at 721, 725 P.2d at 426.

149. 1Id.

150. See, e.g., Schepps v. Howe, 665 P.2d 504 (Wyo. 1983). In this case, a
house was placed on the market, listed, advertised and sold by the Howes on an
*‘as is” basis, and the asking price for the partially completed residence declined
over the time between listing and sale. When numerous problems arose, the
Schepps brought an action for fraud and breach of implied warranty, and the
trial court entered summary judgment for the Howes because the purchasers
could not have relied on any false representation by the sellers. The trial court
further held that no warranty of habitability attached to the sale of a home by an
amateur builder not intending to engage in a commercial venture. Id.

The Wyoming Supreme Court was unwilling to find that as a matter of law
an implied warranty would not apply under these circumstances. Rather, it held
that the proper ground for affirming the trial court on the implied warranty
claim was on the basis of waiver. The court relied on U.C.C. § 2-316(c) as indic-
ative of the state’s policy. /d. at 509. It was undisputed that the disclaimer was
brought to the attention of the Schepps and agreed to by them. There is almost
no other discussion of the rationales on which the effectiveness of the warranty
disclaimer was based. /d.
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ment purposes also may have greater difficulty maintaining an ac-
tion for breach of implied warranty where the contract contains
an “in its present condition” disclaimer.!3! These cases demon-
strate that courts are generally more likely to recognize the effec-
tiveness of a disclaimer of warranty in circumstances where
rationales supporting implied warranty protection are not pres-
ent, as in cases where the parties’ bargaining power is equal. In
these cases, courts are more likely to support the policy favoring
freedom of contract and are less likely to intervene in contracts
allocating risks by the parties.

2. Cases Relying on Freedom of Contract

At least one court has held an implied warranty disclaimer
valid on the basis of the parties’ freedom of contract and the pur-
chaser’s duty to read what he signs, citing a sale of goods case for
the proposition that the parties have a right to make a one-sided
contract if they choose. In G-W-L Inc, v. Robichaux,'52 the
Robichaux brought suit under the Texas Deceptive Trade Prac-
tices Act for defects in a new house purchased from builder-ven-
dor G-W-L, Inc. (“Goldstar”’). The jury found that Goldstar had
failed to construct the roof in a workmanlike manner and that the
house was not merchantable at the time of completion, and the
court of appeals affirmed that decision.!53

The Texas Supreme Court reversed the lower courts’ judg-
ments, finding that a provision in the promissory note signed by
the Robichaux which stated there were no warranties, express or
implied, was effective to disclaim any implied warranty of habita-
bility.’>* The court stated that the language in the promissory
note waiving the implied warranty was clear and free from doubt

151. See Tibbitts v. Openshaw, 18 Utah 2d 442, 425 P.2d 160 (1967). The
court held that a contract clause stating that the buyer accepts the property “in
its present condition” was sufficient to disclaim the implied warranty. In Tibbitts
the properties included two subdivision lots with houses and an adjacent vacant
parcel. The evidence also showed that the Openshaws, the purchasers, had
waited for nearly three years before registering their complaint. The trial court
had dismissed the Openshaw’s counterclaim on that basis, and the supreme
court affirmed its decision both for the purchaser’s lack of timeliness and on the
basis of the disclaimer.

152. 643 S.W.2d 392 (Tex. 1982), overruled by Melody Home Mfg. Co. v.
Barnes, 741 S.W.2d 349 (Tex. 1987).

153. Id. at 392.

154. Id. at 393. The entire provision stated:

This note, the aforesaid Mechanic’s and Materialmen’s Lien Contract

and the plans and specification signed for identification by the parties

hereto constitute the entire agreement between the parties hereto with
reference to the erection of said improvements, there being no oral
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and that the parties to a contract had an obligation to protect
themselves by reading what they had signed.!55

The majority in Robichaux based its decision on a policy favor-
ing freedom of contract and ignored the policy considerations un-
derlying creation of the implied warranty of habitability or good
workmanship in the sale of new homes. The implied warranty of
habitability was created to protect purchasers like the Robichaux,
who reasonably expected their house to be built in a good and
workmanlike manner and that the builder will be held accounta-
ble if it is not. By allowing Goldstar to escape liability through
the use of a disclaimer clause in a promissory note, the majority
effectively eliminated implied warranty protection for many pur-
chasers who, like the Robichaux, may sign form contracts without
understanding the implications of such waiver language. The re-
sult is that sophisticated builders can escape accountability
through the use of such waiver language and thus the responsibil-
ity imposed by the warranty is too easily avoided.

Three judges dissented in this case, arguing that because of
the important policy considerations underlying creation of the
warranty, a court should not consider the warranty waived except
by very express and specific language which reflects that the
buyer knew the implied warranty did not attach to the sale of the
home.156 The minority position recognized that it 1s awkward to
reason that a buyer has rights under the implied warranty, and
then declare that these rights can be taken away without his
knowledge.!57

The logic of the minority position in Robichaux subsequently
prevailed in 1987 in Melody Home Manufacturing Co. v. Barnes,'>8
where the purchasers of a modular pre-fabricated home sued the
manufacturer. In Melody, the purchasers, the Barneses, filed an
action against the manufacturer, Melody Homes, for breach of
implied warranty under the Texas Deceptive Trade Practices Act,
alleging that the manufacturer had failed to construct the home in
a good and workmanlike manner and had failed to repair contin-

agreements, representations, conditions, warranties, express or im-

plied, in addition to said written instruments.
Id.

155. Id.

156. Id. at 395 (Spears, ]., dissenting).

157. See Note, Real Property—Implied Warranty of Fitness and Habitability—Con-
tract Language Stating No Warranties, Express or Implied, is Effective Disclaimer of Implied
Warranty of Fitness and Habitability in Sale of New House by Builder-Vendor, 15 St.
Mary’s L.J. 673, 686 (1984); see also Anderson, supra note 9, at 540.

158. 741 S.W.2d 349 (Tex. 1987).

http://digitalcommons.law.villanova.edu/vlr/vol34/iss6/3

32



Powell: Disclaimers of Implied Warranty in the Sale of New Homes

1989] IMPLIED WARRANTY DISCLAIMERS 1155

ual leaks in the home.!'’® In affirming the judgment for the
Barneses, the Texas Supreme Court held that an implied war-
ranty that repair or modification services of goods or property
will be performed in a good or workmanlike manner may not be
disclaimed.'6® In overruling Robichaux to the extent it conflicted
with this opinion, the Texas Supreme Court supported the public
policy arguments raised by the dissent in Robichaux and stated that
there are important policies underlying the implied warranty
which should not be easily avoided.!6! The court noted that a
consumer continues to expect that the services he receives will be
performed in a good and workmanlike manner regardless of the
small print in the contract, and a disclaimer allows the service
provider to circumvent this expectation and encourages shoddy
workmanship.162

So long as disclaimers are not uniformly void as against pub-
lic policy, a contract disclaimer which meets all the tests set out by
the courts may be enforced even though enforcement will not
serve the policies underlying creation of the warranty.!¢3 How-
ever, the protections provided by the implied warranty of habita-
bility and the rationales underlying its development are too
important to permit exclusion of warranty protection through
contract disclaimer. A builder-vendor should not be permitted to
exclude that warranty protection in sales of new residential prop-
erty, however clear and conspicuous the disclaimer. For the rea-
sons next discussed, disclaimers in the sale of new residential
property by a builder-vendor should be declared void as against
public policy.

159. Id. at 351.

160. Id. at 355.

161. Id. The court stated that an actionable implied warranty will further
the policy of giving consumers an efficient and economical means of securing
protection from poor quality services. Id. at 355 n.9.

162. Id. at 355.

163. See Country Squire Homeowners Ass’n v. Crest Hill Dev. Corp., 150
IIl. App. 3d 30, 501 N.E.2d 794 (1986). In this case, a townhouse homeowners
organization sued the Crest Hill Development Corporation, a builder-developer,
for damages resulting from breach of implied warranty. The disclaimer was con-
spicuously located in the three-page contract, printed in large-size print, and
used plain non-technical language. The disclaimer also used the terminology
suggested by the state’s supreme court—"the implied warranties of

merchantability and fitness.” The court felt it had little choice but to find that
the disclaimer was, as a matter of law, part of the agreement between the parties.

Id. at 33, 501 N.E.2d at 797.
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IV. ARGUMENT: DISCLAIMERS IN THE SALE OF NEw RESIDENTIAL
PROPERTY BY BUILDER-VENDORS SHOULD BE DECLARED
Voip as AGAINST PuBLIC PoLIcy

There are several reasons why a general disclaimer of the im-
plied warranty of habitability in the sale of new residential prop-
erty by a builder-vendor should be void as against public policy.
One reason for the courts’ reluctance to declare these disclaimers
unenforceable is the fact that disclaimers of implied warranties
are specifically permitted in sale of goods cases under the
UCC.1¢* There are, however, good reasons to distinguish the sale
of new residential property from the sale of goods. The fact that
disclaimers of implied warranty protection are permitted under
the UCC does not necessarily justify their enforcement in the sale
of new residential property.

A.  Rationales Distinguishing Sale of Goods Cases

In his insightful article examining unconscionability and the
UCC,!65 Professor Leff notes that subject matter has effect on the
form it takes and the legal rules which are developed to define
that form: “[W]idgets and Blackacre are not the same, are not
dealt with by parties in the same way and (at least arguably) ought
not to be treated identically in the law.”’ 166

Land and chattels are different, and different rules should
and do apply to their sale.!67 The law recognizes that real prop-
erty has great and lasting value, and that transactions in land are
almost always of significance.'®® Land is unique, and the supply
of land is limited. Even though a house may resemble a manufac-
tured good, the land upon which it sits does not. For example, if
a toaster is defective, it can be replaced with another toaster, but a
house cannot be replaced with another house somewhere else be-
cause 1ts location and the land on which it sits are fundamental to
its value.

Unlike most manufactured goods, a house and land can be

164. For a discussion of disclaimers in ‘“‘sale of goods” cases, see supra
notes 50-83 and accompanying text.

165. Leff, Unconscionability and the Code—The Emperor’s New Clause, 115 U. Pa.
L. Rev. 485 (1967).

166. Id. at 535 (footnote omitted).

167. For example, contracts involving the sale of land are required to be in
writing under the Statute of Frauds, while, on the other hand, contracts for the
sale of goods (at least relatively inexpensive goods) are not. Se¢e A. FARNSWORTH,
supra note 11, § 6.5, at 397.

168. Id.
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expected to increase in value over time. Frequently a used or
“pre-owned” house will cost more than when it was built. Unlike
the purchase of most manufactured goods, the purchase of a
house is a major investment, and substantial latent defects in the
house diminish not only the purchaser’s expectations of use and
enjoyment of the home, but also his expectation of its long-term
investment value.

It may make sense to allow a manufacturer to disclaim war-
ranty protection on a toaster or a fountain pen, since a consumer
can always shop around for another one, but the same is not true
in the purchase of a house. The market may be limited, especially
if the purchaser desires a particular type of house in a particular
location. Each house is unique, and a purchaser often will not
have a choice between identical or even substantially similar
products because he desires a particular type of house in a partic-
ular neighborhood or school district.

The purchase of a house is much more likely to be a once-in-
a-lifetime transaction, and the relationship between the seller and
buyer is different as a result. A purchaser may buy countless
g’oods, often from the same merchant-seller, but he is much less
likely to purchase another house from the same builder-vendor.
When that builder-vendor is “merchant-like’” because he is in the
business of selling houses, his reputation is of course very impor-
tant. But the builder-vendor is less likely than the merchant to
expect the same purchaser to return for another transaction in
the future, and thus the builder may be less motivated to satisfy
that particular purchaser. A manufacturer-seller of goods may
provide express warranties and choose not to disclaim implied
warranties in order to be competitive with other manufacturer-
sellers in the market, but the same concern may not be present
for the builder-vendor.

In imposing implied warranty protection in the sale of new
homes, courts recognize that an unsophisticated purchaser may
not understand the need to protect himself through specific con-
tractual language. Presumably that same unsophisticated pur-
chaser may not understand the effect of a disclaimer clause in the
sales contract. For this reason, to allow a builder-vendor to es-
cape liability for selling a new house that fails to meet a reason-
able test of habitability and good workmanship through
disclaimer language in the contract, however conspicuous or
clear, should not be permitted. The value, uniqueness, and en-
durance of the property, its significance to the purchaser, and the
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nature of the relationship between the parties is different in sales
of real property, and strict analogy to sale of goods cases is inap-
propriate. While disclaimers may be a legitimate device for allo-
cating risks in the sale of goods, they are inappropriate in sales of
new houses by a builder-vendor. The parties should, of course,
be permitted to negotiate waiver or disclaimer of specific defects
known to the purchaser because the implied warranty only pro-
tects against unknown latent defects in the property. But general
contractual disclaimers of implied warranty protection should not
be permitted, however conspicuous or clear they may be.!6°

Most real estate contracts today are standardized contract
forms.!70 In the usual case, a consumer never even reads the
form, or reads it only after he has signed it.!7! In addition, it may
never occur to the purchaser that a disclaimer clause in the con-
“tract may allow the builder to escape hability for faulty workman-
ship. The purchaser who signs such a contract may not know
about, let alone understand, the meaning of a particular clause.
This problem is usually addressed through the requirements of
conspicuousness and knowledge, and disclaimer clauses which
are buried in mounds of standardized contract language will fail
because they cannot meet these requirements.

But the tests of conspicuousness are often unclear and ill-
defined: the rules are developed in a case-by-case basis and de-
pend on such factors as length of the document, position of the
clause, language and even bargaining power of the parties. Using
a test of conspicuousness, specificity and knowledge leads to un-
certainty by the seller and increased litigation by aggrieved pur-
chasers who must prove the requirements were not met in their
given case.

169. This argument is not new. In 1965 one author wrote: “A forceful
argument can also be made for the proposition that any disclaimer of fitness for
habitation in the sale of new construction is unconscionable and against public
policy.” Haskell, supra note 1, at 654 (emphasis added).

170. A. FARSWORTH, supra note 11, § 4.26, at 293. Most, but not all, real
estate contracts are standardized contract forms. The use of standardized con-
tract forms has increased so much that today the typical agreement is made on a
standard pre-printed form. While there are economic arguments that favor the
use of such forms, there is also the concern that “formishness” can be a vice
when one party has monopolistic powers, as in some merchant-consumer rela-
tionships. [d. at 293-302.

171. Slawson, Standard Form Contracts and Democratic Control of Lawmaking
Power, 84 Harv. L. Rev. 529, 530 (1971).
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B. Policy Against Subterfuge

The question of whether warranty disclaimers in the sale of
real property should be permitted is a question of social policy
and should be addressed as such. Policing these contract dis-
claimer clauses on a case-by-case basis using criteria such as ‘““con-

spicuousness,” and ‘‘specificity” enables courts to avoid.

addressing the social policy questions involved.!?2 If a fair price
demands a sound product, then a rule disallowing disclaimers in
cases of sale of new residential property is justified and should be
imposed.

Holding disclaimers unenforceable in contracts for the sale
of new homes would eliminate the uncertainty that now arises
when a contract for the sale of a new home contains a disclaimer
clause. This uncertainty leads to more litigation and increased
costs for both parties. As things now stand, the builder-vendor
cannot know whether he will be responsible for latent defects in
the house until litigation resolves the question. Moreover, even if
the disclaimer 1s effective as to the first purchaser, he still may be
liable to a subsequent purchaser for latent defects in the
property.!73

Unconscionable disclaimer clauses are unenforceable in sale
of goods cases,!”* and by analogy the same theory could be used
to invalidate disclaimers in sales of real property.!”> However, it
is very difficult to define what level of bargaining misbehavior
must be reached to warrant judicial invalidation under this the-
ory, and the theory raises the same problems inherent in a case-
by-case approach. More importantly, it is the level of responsibil-
ity of the builder-vendor, and not the dynamics of the bargaining
process, which courts should address. Disclaimers in sales of new
residential property by a merchant-like builder-vendor should be
invalid because of the importance of the policies favoring recog-
nition of the implied warranty. Concerns for freedom of contract
can be met by permitting disclaimer of known specific defects in

172. See Leff, supra note 165, at 515. Leff writes: “‘On the other hand, if
one decides to police contracts on a clause-by-clause basis, he finds that he has
merely substituted the highly abstract, ‘unconscionable’ for the possibility of
more concrete and particularized thinking about particular problems of social
policy.” Id. {

173. See, e.g., Nastri v. Wood Bros. Homes, 142 Ariz. 439, 690 P.2d 158 (Ct.
App. 1984) (holding builder-vendor liable to subsequent purchaser).

174. Some find it “frankly incredible” that U.C.C. § 2-302 is applicable to
warranty disclaimers, but such is the case. Leff, supra note 165, at 523.

175. RESTATEMENT (SECOND) OF CONTRACTS § 208 (1979).
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the property, but general disclaimers of implied warranty protec-
tion should not be permitted. If the builder-vendor does not re-
main liable for substantial latent defects in new residential
property, the important policies underlying creation of the war-
ranty are too easily defeated. The courts’ attempts to deal with
the problem by invalidating disclaimers through application of re-
quirements or tests avoid addressing the real question—whether,
as a matter of policy, the builder-vendor should ultimately bear
responsibility for latent defects in the structure.

By holding disclaimer clauses in contracts for sale of new res-
idential property unenforceable, the responsibility for latent de-
fects will be placed properly on the builder-vendor, who is in the
best position to know about, repair and bear the financial risk for
such defects. The purchaser then will be assured of receiving
what he is entitled to expect—a new house free of substantial la-
tent defects. After all, it was for these reasons that the warranty
was first recognized.

V. CoNCLUSION

Today a majority of states recognize an implied warranty of
quality in the sale of new homes. This implied warranty of habita-
bility or good workmanship is designed to protect the average
purchaser who lacks the ability and expertise to inspect for and
discover defects in a new house. Like the implied warranty of
merchantability in the sale of goods, the implied warranty of hab-
itability protects the reasonable expectations of the parties. The
purchaser expects and should be entitled to receive a house that
is structurally sound, habitable and free from hidden defects.

The important policy considerations underlying the recogni-
tion and expansion of an implied warranty of habitability in the
sale of new homes must co-exist with long-standing American no-
tions of freedom of contract and the ability of parties to freely
negotiate the terms of their agreement.!”® Contractual disclaim-
ers of the implied warranty of habitability create problems for the
courts because the policies underlying imposition of the warranty
often conflict with policies favoring freedom of contract. No
doubt the trend favoring freedom of contract has declined in this
century as the free enterprise system has declined and state regu-

176. Contract law as it developed in the 19th century was dominated by the
notion of freedom of contract, because freedom to make enforceable bargains
was thought to maximize the good to society as a whole as well as an individual’s
freedom. See A. FARNSWORTH, supra note 11, § 1.7, at 21.
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lation of contracts has increased,!”” but the presumption remains
that parties should be able to agree to allocate risks by contract
and to exclude implied warranty protection. To determine the
effectiveness of a disclaimer, therefore, courts still look to the par-
ticular circumstances of a case to see whether the clause was
freely negotiated.

Factors like conspicuousness, specificity and clarity are fre-
quently given as the bases for a court’s decision as to whether a
disclaimer of implied warranty protection is effective. But in most
cases the effectiveness of the disclaimer depends not only on the
actual contract language, but on factors such as the kind of prop-
erty sold, the relationship and relative bargaining power of the
parties and the sophistication of the purchaser. The more com-
pelling the reasons for imposing implied warranty protection, as
where the purchaser is unsophisticated and inexperienced and
the seller is a merchant-like builder, the less likely it is that a court
will enforce the disclaimer.

The use of critena such as “conspicuousness’ and “‘specific-
ity”’ to determine the effectiveness of disclaimers in these cases
allows courts to avoid confronting the issue in terms of the real
policy issues presented—whether the builder-vendor should be li-
able for latent defects in the structure as against an innocent pur-
chaser. Where the builder-vendor is in a position of superior
expertise and bargaining power, and the property is new residen-
tial property, the disclaimer is almost always held invalid on the
basis of one or more criteria established by the court. A better
approach in these cases would be for courts to address the issue
directly as one of public policy and hold that disclaimers in con-
tracts for sale of a new residence by a builder-vendor to a first
purchaser are void.

By holding disclaimers void as against public policy, the
builder-vendor would know that he is responsible for any sub-
stanual latent defects in the property, regardless of contract lan-
guage. The price of the house would presumably reflect this fact.
It would resolve the question of whether a subsequent purchaser
is bound by disclaimer in the original contract. Most importantly,
the policies underlying the warranty would be served and the in-
nocent and unsophisticated purchaser protected.

No court has yet gone so far. In most real property dis-
claimer cases, courts look for guidance to sale of goods cases

177. Id. at 22.
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which are governed by provisions of the UCC. UCC section 2-
316 specifically permits disclaimers of implied warranty protec-
tion in the sale of goods if certain requirements are met, and
many courts find the UCC provisions indicative of a state’s policy
on disclaimers in general.!”® Requirements such as conspicuous-
ness clearly reflect UCC criteria. There are, however, important
distinctions between sales of new residential property and sales of
goods. Real property has lasting value and it is unique. Its sup-
ply 1s limited. If the structure is defective, it cannot be replaced
easily by another structure somewhere else because its value and
usefulness depends on its special location. Furthermore, the
purchase of a new house is likely to be a once-in-a-lifetime
purchase. As a result, there are fewer reasons for a builder-ven-
dor to warrant the quality of the product than in goods cases
where the seller hopes to attract the purchaser back for subse-
quent purchases. '

The important policies underlying warranty protection for
the purchaser of a new house from a builder-vendor simply out-
weigh the policies favoring freedom of contract in these cases. A
seller and purchaser should be permitted to allocate risks for spe-
cific known defects in the structure, but general disclaimers of im-
plied warranty protection should not be permitted. By
addressing the question as one of public policy, rather than by
applying discretion-inviting criteria, the courts would squarely
place the responsibility for latent defects in new housing where it
belongs—on the builder-vendor, who is in the best position to
discover the defect, repair it and bear the cost of that repair. In
this way, the important purposes of the implied warranty of habit-
ability in the sale of new homes will be served.

178. See, e.g., Petersen v. Hubschman Const. Co., 76 Ill. 2d 31, 389 N.E.2d
1154 (1979). The majority writes, “‘It would more accurately convey the mean-
ing of the warranty as used in this context if it were to be phrased in language
similar to that used in the Uniform Commercial Code, warranty of
merchantability, or warranty of fitness for a particular purpose.” Id. at 41-42,
389 N.E.2d at 1158.
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