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I. INTRODUCTION

Barbara Luck worked for Southern Pacific Transportation
Company in their San Francisco office as a computer program-
mer.! Over her more than six years of employment, her employer

* Associate Professor of Legal Studies, Temple University School of Busi-
ness & Management. B.A., Colby College (1970); M.A., Jordanhill College
(Glasgow, Scotland 1974); J.D., Rutgers University (Camden 1981).

Other articles by Professor Halbert include The First Amendment in the 1Work-
place: An Analysis & Call For Reform, 17 SEToN HaLL L. Rev. 42 (1987) and The
Cost of Scruples: A Call For Common Law Protection for the Professional Whistleblower,
10 Nova L J. 1 (1985).

1. See Luck v. Southern Pac. Transp. Co., C 84-3-230 (Calif. Super. Ct., S.F.
Cty. 1986) The facts of the case were taken from memoranda filed in the Luck

(691)
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had repeatedly complimented her on excellent work. She worked
at a desk; none of her duties involved the actual operation of
trains.

On the morning of July 11, 1985, without notice of any kind,
Ms. Luck was told by her superiors to sign a medical consent
form, to go into a company bathroom, to urinate into a bottle and
to give the bottle to a company nurse. She was told that her urine
sample would be tested for the presence of drugs, alcohol or
medication.

Apart from the fact that she was three and one-half months
pregnant at the time, and had told very few people at work, Ms.
Luck claimed she had nothing to hide. Yet she was unwilling to
sign the consent form because she believed Southern Pacific’s de-
mands were unjustifiable and in violation of her personal rights.
When she refused to be tested, she was fired.

Urinalysis drug testing of employees has lately become very
popular, and appears to be on the increase.? As of this writing,
statistics indicate that an estimated four to five million people un-
dergo such screening each year.? The U.S. military, which began
its program in 1981 conducts about half of the total tests adminis-
tered in this country;* many public employees are subjected to
them;? and President Reagan’s Commission on Organized Crime

liigation.  See Memorandum in opposition to Defendent’s Demurrer, Luck v.
Southern Pac. Transp. Co., C 84-3-230 (Calif. Super. Ct., S.F. Cty. 1986). On
October 30, 1987, the jury ordered Southern Pacific to pay Ms. Luck $484,000.

2. Stille, Drug Testing: The Scene is Set for a Dramatic Legal Collision Between the
Rights of Employees and Workers, 8 NaT'L L.J. 29, April 7, 1986, at 1, col. 1. For
example, drug screening is being conducted by one fourth of the leading U.S.
industrial companies. /d. Twenty-five percent of all Fortune 500 companies em-
ploy some form of drug testing program. /d. at 23, col. 3.

Nearly one third of the “Fortune 500" companies used some form of drug
testing in 1985. Marty, Miller, Cohn, Raine & Canoll, Trying to Say No, NEws-
WEEK, Aug. 11, 1986, at 17 (hereinafter “Marty”). The U.S. Chamber of Com-
merce estimated that more than half of the Fortune 500 companies will have
drug screening programs in place by the end of 1987. Drug Tests Are Often Unreli-
able, Health Official Tells House Panel, The Philadelphia Inquirer, June 11, 1987, at
2, col. 1.

3. Stille, supra note 2, at 24, col. 1.

4. Id. at 1, col. 1.

5. Id. at 22, col. 1. For example, in May of 1986 the Boston police commis-
sioner called for mandatory testing of all officers. And since January 1985, job
applicants at the U.S. postal service in Philadelphia have been screened by
urinalysis. According to Jim Burke, president of the American Postal Workers’
Union in Philadelphia, 500 prospective employees have already been rejected on
the basis of their test results. See Alcohol and Drug Testing, A Workshop on
Invasion of Privacy, sponsored by Philaposh and the Workers’ Rights Law Pro-
Ject, Philadelphia, May 22, 1986. For a detailed discussion of the intrusiveness
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recently called for testing of all federal workers.® But urinalysis is
hardly confined to government employment; nearly one third of
the Fortune 500 companies use testing programs of some kind.”

According to the United States Chamber of Commerce, sub-
stance abuse by workers cost employers some $60 billion a year
and is clearly an enormous problem.®# What is considerably less
clear is whether urinalysis makes sense as a mechanism for weed-
ing out drug-abusing workers. This article focuses on the testing
of personnel like Barbara Luck, who are non-unionized, private
employees. The article presents only a topical survey of certain
issues central to a thorough resolution of the thorny and sensitive
problem of drug testing at the workplace, including the present
forms of legal resistance available to workers under the common
law, potential avenues of constitutional redress® and a more fo-
cused survey of the competing, yet often overlapping interests of
employers, employees and the general public. Finally, the outline
of a legislative scheme is suggested which would best serve the
strongest of these interests.

II. PoTENTIAL REDRESS FOR EMPLOYEES AT COMMON LaAw

How might the common law provide redress for employees
who feel that they have been legally injured by submission to

of drug testing techniques and potential constitutional issues, see infra notes 45-
97 and accompanying text.

6. For a discussion of the recommendations of the President’s Commission
on the use of drug testing in the workplace, see Panel Members Say They Weren't
Given Final Report, N.Y. Times, March 6, 1986, at 1, col. 1; Crime Panel Head Quali-
Jies Support For Drug Testing, Wall St. J., March 5, 1986, at 12, col. 2; U.S. Panel
Urges Testing Workers For Use of Drugs, N.Y. Times, March 4, 1986, at 1, col. 1;
Kaufman, The Battle Over Drug Testing, N.Y. Times, Oct. 19, 1986 (Magazine), at
92 (authored by Irving R. Kaufman, a judge on the United States Court of Ap-
peals for the Second Circuit who also served as chairman of the President’s
Commission on Organized Crime). See also Reagan Administration Drug Testing Pro-
gram Pro & Con, CoNG. Dic. 131 (May 1987).

7. Stille, supra note 2, at 23, col. 1. For example, aerospace companies, air-
lines and railroads were the first members of the corporate community to insti-
tute drug testing of their employees. Id. They were joined next by AT&T, IBM,
General Motors, Ford and DuPont. /d.

8. Such figures reflect lost productivity, higher health insurance and work-
ers’ compensation costs, the expense of replacing and training new employees,
property damage and theft of property. /d.

9. Although constitutional restrictions are mainly effective against govern-
mental, as opposed to private employers, the article does survey this body of law
and the possibility of constitutional attacks on drug testing by private employees
is briefly entertained. For a discussion of these issues, see infra notes 45-97 and
accompanying text. For a related discussion of potential protections for employ-
ees under state constitutions, see infra notes 98-110 and accompanying text.
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urinalysis? The common law evolves in response to cultural and
economic forces, but very slowly, in part because of the effects of
stare decisis and the unwillingness of most judges to second guess
legislative intent. Nevertheless, the common law does provide
aggrieved employees with several possible causes of action. The
following discussion briefly catalogues several potential tort ac-
tions available to the employee along with some observations
concerning the difficulty of succeeding under current common
law doctrine.

A. Defamation

A defamation action might lie for an employee whose reputa-
tion was stigmatized by a mistaken indication of drug use—the so-
called “false positive.”” For example in Houston Belt & Terminal Ry.
& Co. v. Wherry,'® Joe Wherry sued his former boss for libel, al-
leging that he had been branded as a recovering heroin addict
because of test results which (mistakenly) recorded a trace of
methadone in his system.!! An award of $150,000 in compensa-
tory damages and $50,000 in punitive was affirmed on appeal.'2
It should be noted, however, that an action in defamation can
only by brought after a test has been administered and after the
employee has already been wrongfully labelled by the false result.
Furthermore, an employee must show that the employee commu-
nicated the inaccurate test results to at least one other person,
besides the worker.!> And employers may argue in defense that
they had an interest, namely, identifying substance-abusers in
their employ.’* For these reasons, the success of a defamation
suit in the context of employee drug testing appears to be limited
to situations in which employee records (containing inaccuracies
or lies) are passed on to third parties such as creditors, or insur-
ance companies, or other employers.!>

10. 548 S.W.2d 743 (Tex. Civ. App. 1976), appeal dismissed, 434 U.S. 962
(1977). The railroad issued a written report indicating the false results of
Wherry’s urinalysis test after an accident in which Wherry was involved. Id. at
745. In his suit against the railroad, Wherry’s recovery was grounded on evi-
dence that the railroad had knowingly published false statements which implied
that Wherry was a drug addict. /d. at 755.

11. Id. at 745.

12. See id.

13. W. ProsseR, THE Law orF Torrts, § 113, at 797 (5th ed. 1984) (*‘[S])ince
the interest protected is that of reputation, it is essential to tort liability . .. that

the defamation be communicated to someone other than the person defamed.”).
14. Lehr & Middlebrooks, Workpiace Privacy Issues and Employer Screening Poli-
cies, 11 Emp. REL. L.]. 407 (1985-86).
15. See Note, Privacy Rights in Medical Records, 13 ForpHAM Urs. L.J. 165,

https.//digitalcommons.law.villanova.edu/vir/vol32/iss3/2
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B. [Invasion of Privacy

Unlike defamation, an employer’s statements need not be
false in order to trigger the tort of invasion of privacy. However,
other restrictive criteria make the privacy tort a difficult action to
sustain for the employee ordered to undergo urinalysis.

Of the four torts!'® subsumed under invasion of privacy, two
might apply here: intrusion!” and public disclosure of private
facts.'® Intrusion involves moving in on another person’s soli-
tude in a manner considered highly offensive. Courts have used
reasoning similar to that underlying the tort of intrusion to enjoin
unauthorized prying into a plaintiff’s bank account,!'® and to
block compulsory blood testing.2® In intrusion cases courts focus
on two main factors: (1) the obnoxiousness of the means used to
intrude, i.e., whether it is an accepted means of ascertaining rele-
vant information, and (2) the defendant’s reason for intruding.2!

179 (1985). Analogous to the use of defamation in drug testing situations is its
use in cases involving disclosure of sensitive medical records. /d. In such cases,
the focus of the defamation action is on the disclosure of confidential records
and not on the records themselves. Id; see also Duffy, Privacy vs. Disclosure: Balanc-
ing Employee and Employer Rights, 7 Emp. REL. LJ. 594, 599 (1982). Professor
Duffy notes that, although the threat of litigating a defamation action causes
concern among employers, the tort affords little actual protection for employee
privacy, since employers have a qualified privilege to divulge informauon, in
good faith, in response to legitimate inquiry. Duffy, supra, at 599 (citing W.
Prosser, THE LAw oF Torts § 106 at 737 (4th ed. 1971)).

16. See RESTATEMENT (SECOND) OF ToRTs, § 652B-E (1977) (Intrusion upon
Seclusion, Appropriation of Name or Likeness, Publicity Placing Person in False
Light and Publicity Given to Private Life).

17. Id. at § 652B. Section 652B provides:

One who intentionally intrudes, physically or otherwise, upon the soli-

tude or seclusion of another or his private affairs or concerns, is subject

to liability to the other for invasion of his privacy, if the intrusion would

be highly offensive to a reasonable person.

Id.

18. Id. at § 652D. Section 652D provides:

One who gives publicity to a matter concerning the private life of an-

other is subject to liability to the other for invasion of his privacy, if the

matter publicized is of a kind that
(a) would be highly offensive to a reasonable person, and
(b) is not of legitimate concern to the public.
Id.

19. See Brex v. Smith, 104 N.J. Eq. 386, 146 A. 34, 36 (1929) (intrusion into
plaintiffs’ bank records enjoined on theory that records are property rights de-
serving of protection from intrusive disclosure); Zimmerman v. Wilson, 105 F.2d
583, 584 (3d Cir. 1939) (intrusion into tax records for no demonstrable cause
was enjoinable in part, as invasion of ‘‘the natural law of privacy™).

20. Bednarik v. Bednarik, 18 N.J. Misc. 633, 16 A.2d 80 (1940) (subjecting
wife and child to blood test against their will would violate right of personal
privacy).

21. See PROSSER, supra note 11, § 117, at 856.

Published by Villanova University Charles Widger School of Law Digital Repository, 1987



Villanova Law Review, Vol. 32, Iss. 3 [1987], Art. 2
696 ViLLaNova Law REVIEW [Vol. 32: p. 691

In the typical drug testing scenario, most urine samples are taken
under uniform, regulated conditions, and the purpose for the
testing is important. Therefore, it is unlikely that the procedure
would be characterized as intrusive in the above sense.

As for the tort of disclosure, communication of the informa-
tion must be public, not private.22 In other words, unless the re-
sults of urinalysis were posted on a bulletin board or announced
to a group of employees, this cause of action would be flawed.
Perhaps an even greater obstacle, the Second Restatement of
Torts, makes legitimate public interest in the information dis-
closed a viable defense to the prima facie case.?3

Both forms of invasion of privacy are vulnerable to the claim
that the employee consented to the test. Arguably, though, there
can be no genuine consent between employer and employee
given the power the former has over the latter. An analogous
point was made by the New Jersey Supreme Court in State v. Com-
munity Distributors, Inc.2* Community Distributors was a criminal case
against a company that gave lie-detector tests to its employees
after obtaining the employees’ signed consent.2> Although state
law made submission to a polygraph test as a condition of em-
ployment a criminal offense, the company argued that it had acted
with the voluntary cooperation of its workers.26 Nevertheless, the
court held that such a submission was an invasion of privacy??
finding no ‘“‘assurance of true voluntariness [because of] eco-
nomic compulsion.”?® An even more far reaching result was
reached by the Florida District Court of Appeals in City of Palm

22, Id.

23. RESTATEMENT (SECOND) OF TORTs § 652D comment d; see Virgil v.
Time, Inc., 527 F.2d 1122 (9th Cir. 1975), cert. denied, 426 U.S. 998, on remand
424 F.Supp. 1286 (S.D. Cal. 1976) (privilege to disclose extends to all matters
customarily regarded as news).

24. 64 N,J. 479, 317 A.2d 697 (1974). Plainuff employees were asked to
sign consent forms which stated that the employees were not forced to take a lie
detector test as a condition of employment. /d. at 481, 317 A.2d at 698. Based
upon the test results, some of the employees were dismissed. /d. The state
charged the employer with violating a New Jersey statute which forbid employ-
ers from requiring lie detector tests as a condition of employment. Id. at 482,
317 A.2d at 698. Notwithstanding the signed consent forms, the New Jersey
Supreme Court held that because employees would view the test as a condition
of employment, Community Distributors had violated the state statute. Id., 317
A.2d at 698.

25. Id. at 481, 317 A.2d at 698.
26. Id. at 482, 317 A.2d at 698.
27. Id. at 489, 317 A.2d at 702.
28. Id. at 484, 317 A.2d at 699.

https.//digitalcommons.law.villanova.edu/vir/vol32/iss3/2
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Bay v. Bauman.?® In reviewing an injunction requiring the city to
refrain from random drug testing of its police officers and
firefighters, the court held that random urinalysis was unconstitu-
tional.3® Such random testing absent a reasonable suspicion of
drug abuse was held to violate the individual’s fourth amendment
expectation of privacy in the ‘“discharge and disposition of his
urine.”’3!  The court also noted that the signing of a “notice”

under threat of disciplinary action made the employees’ “con-
sent” merely illusory.32

C. Wrongful Dismissal

A potential path of redress for the employee who 1s fired for
refusing to submit to urinalysis may be an action for wrongful dis-
missal. However, the circumscribed scope of this tort presents
certain limitations. In the absence of a contract expressly stating
the length of employment, the general rule is that an employee
can be fired at any time for any reason. This is the doctrine of
“employment-at-will.”’33 Some 65% of American workers are
presently at its mercy,34 but it has come under increasing attack in
the last few decades.33

One sign of the assault on the doctrine is the gradual recog-
nition of a cause of action for wrongful discharge where the firing

29. 475 So. 2d 1322, 1324 (Fla. App. 1985).

30. Id. at 1325.

31. Id. at 1324,

32, Id. at 1324-25.

33. H. Woopn, A TREATISE ON THE LAw OF MASTER AND SERvVANT § 134, at
272 (1877). For an overview of the development of the employment-at-will doc-
trine, see H. PErrITT, EMPLOYEE DisMissaL Law AND PracTicE § 1.4 (2d ed.
1987).

34. Note, Protecting At Will Employees Against Wrongful Discharge: The Duty to
Terminate Only in Good Faith, 93 Harv. L. REv. 1816, n.2 (1980) (noting that ap-
proximately 60% of American workers are hired on an at will basis, 22% are
unionized and 15% are federal or state employees).

35. See, e.g., Blades, Employment at Will uvs. Individual Freedom: On Limiting the
Abusive Exercise of Employer Power, 67 CoLum. L. Rev. 1404, 1410-13 (1967);
Blumberg, Corporate Responsibility and the Employee’s Duty of Loyalty and Obedience: A
Preliminary Inquiry, 24 Oxkra. L. Rev. 279, 315-18 (1971); Summers, Individual
Protection Against Unjust Dismissal: Time for a Statute, 62 Va. L. REv. 481, 484-91
(1976); Comment, Protecting the Private Sector At Will Employee Who *‘Blows the Whis-
tle”: A Cause of Action Based Upon Determinants of Public Policy, 1977 Wis. L. Rev.
777, 780-85 (1977); Note, Protecting Employees At Will Against Wrongful Discharge:
The Public Policy Exception, 96 Harv. L. REv. 1931, 1942-47 (1983); Note, 4 Com-
mon Law Action for the Abusively Discharged Employee, 26 HasTinNGs L.J. 1435, 1446-
54 (1975); Note, A Remedy for the Discharge of Professional Employees Who Refuse to
Perform Unethical or Illegal Acts: A Proposal In Aid of Professional Ethics, 28 VaND. L.
REv. 805, 822-29 (1975).
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of an employee violates a clear public policy. The difficulty lies in
defining public policy, “the unruly horse of the law.”

Public policy is sometimes based on the existence of a statute
that concerns employment-related 1ssues. For example, it 1s ille-
gal to force an employee (or a prospective employee) to take a
polygraph test in Pennsylvania.3¢6 Thus, in Perks v. Firestone,37 a
worker who was fired for refusing to submit to a polygraph test,
successfully brought a wrongful discharge claim, because the
court had no trouble identifying a connection with a clearly ascer-
tained public policy.3® If legislation existed forbidding drug test-
ing as a condition of employment, wrongful dismissal could
become a viable remedy for employees who are fired for refusing
to submit to urinalysis. At this writing, however, no state has en-
acted such legislation. Only California is considering legislation
on the subject, and its proposal would merely regulate, not pro-
hibit drug testing at the workplace.3?

Another interesting potential source of public policy is the
federal Constitution. What if termination of an employee (or a
failure to hire) contravenes important rights attaching to the em-
ployee under the Constitution itself? In 1983, the United States
Court of Appeals for the Third Circuit dealt with this issue in
Novosel v. Nationwide Insurance Co.*° In Novosel a regional manager
was fired for refusing to lobby in favor of the No-Fault Reform
bill.4' The Third Circuit panel was unanimous: the employee’s
refusal was based on his political beliefs, and therefore, his dis-
charge from the company violated public policy as expressed in
the federal and state first amendments, namely, the employee’s
first amendment freedom to lobby or not as he chooses.#2 This

36. 18 Pa. Cons. Stat. AnN. § 7321. Eleven other jurisdictions have en-
acted such prohibitions. Hartsheld, Polygraphs, 36 Las. LJ. 817, 832-34 (Nov.
1985). For a list of statutes regulating the use of polygraph testing by employ-
ers, see id.

37. 611 F.2d 1363 (3d Cir. 1979).

38. Id. at 1364-65. Interestingly, the Parks court, in discussing the policy
behind the Pennsylvania polygraph test statute referred to in the New Jersey
Supreme Court’s decision in State v. Community Distributors Inc. /d. at 1365-
66 (citing State v. Community Distrib., Inc., 64 N.J. 479, 317 A.2d 697 (1974)).
The policy behind eschewing such tests as conditions of employment involves a
lack of inherent accuracy, inadequate procedural safeguards in interpreting re-
sults and lack of assurance regarding the true voluntariness of consenting em-
ployee. Id.

39. Marty, supra note 2.

40. 721 F.2d 894 (3d Cir. 1983).
41. Id. at 896.

42. Id. at 900.
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B. Employer Interests in Conducting Drug Testing Programs

Even assuming that urine testing is reliable, or could be
hedged with enough procedural safeguards (the right to appeal,
to have an independent test, etc.) to compensate for its unreliabil-
ity how well does it serve the employer’s concerns?

One of these concerns is that drug-using employees have an
unusually great need for money, and will be more prone to steal
than other employees. The problem of employee theft is far from
imaginary: it costs employers between forty and fifty billion dol-
lars a year.!32 But if worker theft is the disease, is urine testing
for drugs the best cure? There is a virtually unlimited number of
circumstances that might cause a person to need extra money.
Suppose an employee has a disabled dependent, or a few too
many credit card debts.!33 Urinalysis is obviously no solution for
these theft problems.

“disparate impact” on certain racial or ethnic groups, it may violate Title VII of
the Civil Rights Act of 1964, which bars discrimination by any employer of more
than 25 workers. See Griggs v. Duke Power Co., 401 U.S. 424, 434-36 (1971).
For example, in the sports context, many black athletes have expressed fears
that submission to drug testing will be made compulsory in certain contracts
with direct discriminatory intent. Angell, supra, note 86 at 56 . But see Shield
Club v. City of Cleveland, 647 F. Supp. 274 (N.D. Ohio 1986) (concluding that
melanin theory is not supported by evidence and is too speculative).

132. Stack, Polygraphs and Privacy, 59 Fra. B.J. 19 (June 1985). According to
this article, 40% of all employees steal office supplies, while 75% of those han-
dling money steal some of it. Id.

133. Or should an employer have the right to gather such information as a
condition of employment? Surely the most efficient way to weed out dishonest
employees is to test them for the trait they all must share: dishonesty. That is
the reason for the use of polygraph testing in the workplace. Yet the use of
polygraphs in the workplace, while perhaps the most direct solution to the prob-
lem, has created problems of its own, including legal ones, for many of the same
reasons plaguing the analogous use of urinalysis. Concerns over employee pri-
vacy and test unreliability have led to litigation under the National Labor Rela-
tions Act, the common law, civil rights laws and the constitution. See, e.g.,
Ramirez v. City, 678 F.2d 751 (8th Cir. 1982) (Title VII action); Tameny v. At-
lantic Richfield Co., 27 Cal. 3d 167, 610 P.2d 1330, 164 Cal. Rptr. 838 (1980)
(wrongful discharge action recognized); Kamrath v. Suburban Nat’l Bank, 363
N.Ww.2d 108 (Minn. Ct. App. 1985) (suit for emotional distress). Polygraph test-
ing is regulated or banned by legislation in 41 states, and in March of last year,
the House of Representatives passed a Polygraph Protection Act which would
forbid private employers from polygraphing most current or prospective em-
ployees. Conservative Republican Orrin Hatch and liberal Democrat Ted Ken-
nedy introduced similar legislation in the Senate in April of 1986 which means
that it is probable that federal law restricting the use of lie-detector tests in pri-
vate employment will exist in the very near future. See Gardner, iretapping the
Mind: A Call to Regulate Truth Verification in Employment, 21 SAN DieGo L. REv. 295
(1984); Hartsfield, Polygraphs, 36 Las. L.J. 817 (1985); Hermann, Privacy, the Pro-
spective Employee, and Employment Testing: The Need to Restrict Polygraph and Personal-
ity Testing, 47 WasH. L. Rev. 73 (1971).

https.//digitalcommons.law.villanova.edu/vir/vol32/iss3/2
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Employers claim that they need to know about an employee’s
drug use for safety’s sake: the public safety, the safety of other
employees, even the safety of the drug-abusing worker. They are
understandably concerned about the concommitant costs of acci-
dents on the job which become their costs, one way or the other.
Substance abusers file five times as many worker’s compensation
claims as non-using employees, for instance.!3* They are more
likely to be involved in accidents and their employers are more
likely to be held vicariously liable for the resulting damages.!3> In
one case, a machine operator was discovered to be drunk at work
and told to go home early.!?6 On the way home, he was involved
in a car accident in which he and several other people were
killed.!37 The company was found negligent—not vicariously lia-
ble, but directly negligent—for sending a highly intoxicated indi-
vidual out on the road.!38

Management is legitimately concerned about the costs of
drug-related behavior, but does urinalysis adequately address
those concerns? Research shows that there are more alcohol-re-
lated accidents than accidents caused by all illegal substances
combined.!3 In light of the fact that urinalysis can turn up evi-
dence that the test subject smoked one marijuana cigarette as
many as eighty-one days earlier, but cannot produce evidence of
alcohol ingested just one-half day earlier,!40 the test appears to be
less finely-tuned to the desired end than employers need it to be.
Even so, urinalysis will uncover ““‘users,” and statistics do indicate
that such individuals are more accident prone than their fellow
workers. Perhaps it 1s just as simple as that.

Or is it? Even assuming a strong link between job safety and
drug abuse, is it truly in an employer’s best interest to initiate a
urinalysis test program? There are those who believe that it is
not.'¥! To operate a business productively, employers need

134. Geidt, Drug and Alcohol Abuse in the Workplace: Balancing Employer and
Employee Rights, 11 Emp. REL. L.J. 181, 191 (1985).

135. In addition, such workers have greater health care needs, higher rates
of absenteeism, and are more likely to require discipline. Lehr, supra note 14, at
85-86.

136. Ots Eng’g Corp. v. Clark, 668 S.W.2d 307, 310 (Tex. 1983).

137. Id.

138. Id. at 315.

139. Rothstein, supra note 129, at 423 n.2.

140. Cocaine is flushed out of the body within two-to-three days. Suille,
supra note 2, at 24 col. 1 (quoting Professor Dubrowski, forensic toxicologist at
the University of Oklahoma).

141. A National Institue of Justice study on employee theft shows that em-
ployers who display respect for their employees’ rights and do not administer lie
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healthy employee morale; a workforce which wants to cooperate
with management, not only for monetary reasons, but also out of
some sense of shared goals. This intangible, but essential ingre-
dient, “‘team spirit,” will be severely undercut if workers are ex-
pected to urinate into bottles on demand.

C. Countervailing Employee Interests

Employees object to compulsory urinalysis mainly because
they consider it an invasion of privacy. Their complaint has two
aspects: (1) the process itself is humiliating to endure and (2) test
results tell more about an individual’s life than employers need to
know.142

Being ordered to produce a urine specimen 1s not equivalent
to, for example, being ordered to empty one’s pockets, or being
ordered to submit to fingerprinting. It has an especially embar-
rassing and dehumanizing edge to it. It forces a person to dis-
close some facet of his or her private life in a way that involves the
“private parts.” Roger Angell wrote in the New Yorker recently:
“Racehorses have their urine tested, to be sure, but, as one All-
Star American League infielder put it to me last fall, ‘I am not a
horse.””’143

That must have been Rodney Smith’s first reaction when he
refused to supply a urine sample to a congressional subcommittee
recently. This was a rather ironic situation: Mr. Smith, executive
director of the President’s Commission on Organized Crime, was
a supporter of proposed legislation that would make drug testing
without any warning, mandatory for federal employees. When

detector tests have a lower theft rate than those who do administer such tests.
738 LaB. Law Rep., April 11, 1986, at 16. During the floor debate of the Poly-
graph Protection Act, Rep. Jeffords stated:
I have ... been ... telling business and unions alike that we cannot
afford to waste our time, energy and resources on disputes, and that we
must work more as a team . . . Do polygraphs have any place in this
drive for labor—management cooperation? The question answers it-
self. Of course they do not. A workplace run on fear will run fearfully.
270 Las. Law Rep, April 14, 1986, at 31. How much less does urine testing
have any place in today’s workplace!
142. Stille, supra note 2, at 22, col. 1, reporting the following:
“A simple thing like urine can tell you a lot,” says Dr. Harold M. Bates,
a chemist with Metpath Laboratories of Teterboro, N J., which per-
forms drug test analyses. It can tell a company whether an employee is
being treated for a heart condition, manic-depression, epilepsy, diabe-
tes, or schizophrenia.
1d.; see also McDonell v. Hunter, 612 F. Supp. 1122, 1127 (D. Iowa 1985), mod:-
Sied, 809 F.2d 1302 (8th Cir. 1987).
143. Angell, supra note 65, at 56.
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the subcommittee chairperson was about to begin questioning, he
told Smith: “The chair will require you to go to the men’s room
under the direct observation of a male member of the subcommit-
tee staff to urinate in this specimen bottle.” 144 A plastic container
was then placed on the witness table'4> and when Smith angrily
refused to cooperate, complaining that he had had no notice, the
chairman graciously stated ““I thank you for very eloquently prov-
ing the point that we have set out to prove.”’146

Naturally, employees are also concerned about the way drug
testing inevitably divulges so much extraneous information about
a person’s life to an employer. For example, a test can reveal,
among other things, whether or not a worker is pregnant, is tak-
ing medication for a heart condition, for asthma, for diabetes, or
for manic depression. It is a powerful tool for prying into a
worker’s off-duty behavior, and while the use of drugs on the job
is admittedly a very serious problem, employees argue that the
decisions they make regarding drugs during non-working hours
are not their bosses’ business.

Privacy is not just a matter of minimizing the amount of in-
formation known about a person, but also involves control over
that information. And so employees worry that the confidentiality
of test results is not guaranteed. Will they become part of a per-
manent, computerized file, accessible to any number of important
and powerful strangers? Could a worker be blacklisted because
of a false positive, and never know why his or her career was stag-
nating? These are hardly far-fetched or paranoid possibilities.
The combination of forced drug testing and late twentieth cen-
tury technology makes these concerns very real. As Professor
Bloustein wrote: “The fear that a private life may be turned into
a public spectacle is greatly enhanced when the lurid facts have
been reduced to key punches or blips on a magnetic tape accessi-
ble, perhaps, to any clerk who can throw the appropriate
switch.”” 147

D. The Public Interest

The debate over drug testing is not just between workers and
employers. Very important societal interests are also at stake.

144. The Philadelphia Inquirer, March 19, 1986.
145. Id.
146. Id.

147. Bloustein, Privacy as an Aspect of Human Dignity: An Answer to Dean Pros-
ser, 39 N.Y.U.L. Rev. 962, 1006 (1964).
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For instance, there is no doubt that drug abuse at the workplace
represents a tremendous drain of human and financial re-
sources.!*® There is, on the other hand, a need to maintain rea-
sonably good relations between labor and management. To the
extent that the American workforce is antagonistic and alienated
there is also a serious drain on resources, and mandatory urinal-
ysis will only worsen the problem.

American society in general has an overwhelming interest in
maintaining itself as a system in which individuals enjoy a consid-
erable degree of freedom to pursue personal goals. Compulsory
urine testing undercuts this interest, by radically diminishing the
privacy expectations of millions of American workers, and by con-
tributing to a general atmosphere of diminished privacy through-
out the country.

What is so essential about a sense of privacy? Alan Westin, in
Privacy aND FREEDOM, categorizes the functions of individual pri-
vacy: personal autonomy (the need to avoid being controlled
wholly by others), emotional release (the need to express one’s
relaxed self, the “chance to lay (one’s) mask aside”), self-evalua-
tion (the opportunity to process, by oneself, the flood of informa-
tion one experiences, to ‘‘repossess’’ oneself) and limited and
protected communication (control over forced self-disclosure).!49
While recognizing that individual privacy cannot be guaranteed
as an absolute right, he writes: “Just as a social balance favoring
disclosure and surveillance over privacy is a functional necessity
for totalitarian systems, so a balance that ensures strong citadels
of individual . . . privacy and limits both disclosure and surveil-
lance is a prerequisite for liberal democratic societies.”!50 There
are scholars who insist, moreover, that privacy must be protected
as a necessary precondition to much that is considered basic
human activity. As Professor Fried puts it:

[Privacy] 1s necessarily related to ends and relations of
the most fundamental sort: respect, love, friendship and
trust. Privacy is not merely a good technique for further-
ing these fundamental relations, rather, without privacy
they are simply inconceivable . . . privacy is the neces-
sary atmosphere for these attitudes and actions, as oxy-

148. For a discussion of the financial burdens associated with drug testing,
see supra notes 8 & 126-40 and accompanying text.

149. A. WESTIN, Privacy anp FREEDOM, 32-39 (1967).
150. Id. at 24.
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gen is for combustion.!3!

The right to privacy, then, cannot be viewed simply as a mat-
ter of assuring certain specific preferences, such as the right of
married couples to use birth control, or the right of a woman to
choose abortion. It is more than just a “penumbra” hovering
somewhere in the vicinity of the Bill of Rights. It is not to be
contained in the neat tort pigeonholes of intrusion, disclosure,
false light and appropriation. The law, lumbering rather clumsily
behind technological change and our best hopes for a free soci-
ety, must catch up to our rightful and essential need for privacy.

V1. RECOMMENDED LEGISLATIVE SOLUTIONS

This writer’s first choice would be to outlaw urinalysis drug
testing in the workplace. If employers must examine their work-
ers to determine whether or not they are drug abusers, let them
take saliva samples, but only from employees for whom they have
evidence of impaired job performance. Marijuana is held in the
saliva from six to eight hours after it has been smoked. The saliva
test, administered in this fashion, would be well-tailored to de-
tecting intoxicated workers, and would be far less corrosive of
personal dignity than urinalysis. It is at present recommended by
the Maryland ACLU in the form of a model bill.1>2

If urinalysis drug testing must exist, let it be regulated. Both
the circumstances that trigger the testing, and the testing proce-
dure itself, must be controlled. Employees should be tested only
after employers have documented job-site performance
problems. Random testing, or testing on the basis of a rumor, or
a mere hunch, should be forbidden. This would insure that
urinalysis would be kept closely tied to its supposed purpose—
discovering substance abusers at the workplace—and would avoid
a dragnet operation, or an atmosphere in which every worker is
treated as if he were guilty until proven innocent. Such safe-
guards would also make it more difhcult for employers to use
urinalysis discriminatorily, plckmg out test SUbJCC[S because of
their politics, their interests in union organizing, or their skin
color, for instance.!53

151. Fried, Privacy, 77 YALE L.J. 475, 477-78 (1968); see also Bloustein, supra
note 146, at 1000-07; Gerstein, California’s Constitutional Right to Privacy: The De-
velopment and Protection of Private Life, 9 HasTinGs ConsT. L.Q, 385, 414 (1984).

152. Stille, supra note 2, at 24, col. 1.

153. At the Philadelphia Workshop on Invasion of Privacy in May 1986,
Mark Cohen, Chairperson of the Pennsylvania House Labor Relations Commit-
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It would also eliminate pre-employment urinalysis screening.
Of course, employers would still be able to screen workers by
such traditional methods as careful interviews and reference
checks. They would still have access to information about a pro-
spective employee’s work history. What would be denied them
would be a “scientific” device for measuring character, when it
may well be that the best measure of human character is human
character. Employers could continue to use their own instincts,
and those of their trusted subordinates, in deciding who to hire.

Drug testing laboratories should be licensed (no civilian labs
are so licensed as of this writing),'>* and tests performed only by
those that are certified. Employees should have the right to an
independent confirmation of positive test results, or perhaps the
right to a re-test. Provisions like these would minimize the conse-
quences of false positives.

There must be confidentiality safeguards. Negative test re-
sults should be immediately destroyed, since the mere fact of hav-
ing been tested will carry its share of stigma.

VII. CoNCLUSION

No one denies that America has a sickness—drug use—and
no one denies that the American workplace, like the American
home or American city streets, is the scene of much drug abuse.
But let the cure be laws that take aim at the cause, as well as the
symptoms, of the disease. Rehabilitation and therapy programs
begin to point in the direction of preventative treatment. Em-
ployers that use urinalysis should be directed to institute and/or
make use of such programs, giving their employees who test posi-
tive a chance to get the monkey off their backs.

tee, expressed concern that union organizers or members might be victimized by
retaliatory drug testing. Workshop, supra note 5 (statement of Mark Cohen). In
addition, black athletes have articulated similar concerns. For a discussion of
these concerns, see supra note 131.

In April of 1986 the Georgia ACLU filed a complaint on behalf of four
workers at Georgia Power Company who had frequently reported safety viola-
tions at the plant to the Nuclear Regulatory Commission. In their complaint,
the workers claimed that a “hotline” system for reporting worker drug abuse
had been used by their employer to retaliate against them. Hudner, Urine Testing
Jfor Drugs, 11 Nova L. Rev. 553, 557-58, (1986-87).

154. See Workshop, supra note 5 (statement of Karen Detamore).
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