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[Vol. 28: p. 1000

Recent Developments
CONSTITUTIONAL LAW-FIRST AMENDMENT-STATE LICENSING
REGULATION WHICH DELEGATES VETO POWER TO A CHURCH OVER

THE APPROVAL OF LIQUOR LICENSES WITHIN A SPECIFIED DISTANCE OF

SUCH CHURCH VIOLATES THE ESTABLISHMENT CLAUSE.

Larkin v. Grendel's Den, Inc. (U.S. 1982)

Grendel's Den, Inc. (Grendel's Den),' a restaurant, applied for, and was
denied, a license to sell alcoholic beverages by a local Masachusetts licensing
agency. 2 Under section 16C of chapter 138 of the Massachusetts General

Laws, the issuance of a liquor license could be prohibited if the applicant's

place of business was located within a 500-foot radius of an objecting church
or school. 3 The Massachusetts Alcoholic Beverages Control Commission

1. Grendel's Den is a restaurant located in the Harvard Square area of Cam-
bridge, Massachusetts, a well-known business and entertainment area. Grendel's
Den, Inc. v. Goodwin, 662 F.2d 102, 103 (1st Cir. 1981) (en banc), arid sub noma,
Larkin v. Grendel's Den, Inc., 103 S. Ct. 505 (1982). By its own admission, Grendel's
Den caters to a "quiche-and-salad crowd." Brief for Appellee at 3 n.3, Grendel's Den,
103 S. Ct. at 505.

2. Grendel's Den, Inc. v. Goodwin, 662 F.2d 88, 89, rev'd, 662 F.2d 102 (1st Cir.
1981) (en banc), a'd sub nom, Larkin v. Grendel's Den, Inc., 103 S. Ct. 505 (1982).
Scorpio's, Inc., a holder of an all-alcoholic-beverages restaurant license, applied to
the Cambridge License Commission for approval to transfer its license to Grendel's
Den pursuant to a purchase agreement between the parties. Id. Notice of the pro-
posed transfer was published in a local newspaper and mailed to all abutting prop-
erty owners, and to any school, hospital, or church within a 500-foot radius of
Grendel's Den. Id. (citing MASS. GEN. LAWS. ANN. ch. 138, § 15A (West 1974)).
Subsequently, the Cambridge License Commission denied the application for the
transfer of the license, citing as its reason a written objection filed by the Holy Cross
Armenian Catholic Church. Id.

Grendel's Den and the Holy Cross Church occupy buildings whose exterior rear
walls are 10 feet apart. 662 F.2d at 89. The objection filed by the Holy Cross Church
took the form of a letter written by its pastor which read in pertinent part as follows:

The Council of the Holy Cross Church and the parishioners unanimously
rejected in the past and again in the present, the idea of having so many
liquor licenses so near to our Church.

We already have plenty of noise, dirt, and abuse from Grendel's Den,
Inc.

We are kindly asking the Commission to reject the above License.
Holy Cross Church Council and myself-Pastor of Holy Cross Church per-
sonally-obect to the transfer of any liquor license to Grendel's Den.

Id. at 89 n. 1 (emphasis in original). The 500-foot radius surrounding Holy Cross
Church encompasses virtually the entire business and entertainment center of Cam-
bridge known as Harvard Square. See Brief for Appellee at 6 n.6, Grendel's Den, 103 S.
Ct. at 505. The radius surrounding Holy Cross Church covers roughly one million
square feet of the city's most commercially valuable sites. 662 F.2d at 105.

3. MASS. GEN. LAWS ANN. ch. 138, § 16C (West 1974). In its liquor zoning
laws, the Massachusetts legislature has delegated authority to local boards to prohibit
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1982-83] RECENT DEVELOPMENTS 1001

(Beverages Control Commission) sustained the Cambridge License Commis-
sion's denial of the proposed liquor license solely on the basis of an objection
submitted by the Holy Cross Armenian Catholic Church (Holy Cross
Church), located ten feet from the restaurant.4 Grendel's Den brought an
action against the state and city licensing commissions challenging the valid-
ity of section 16C under the due process and equal protection clauses of the
fourteenth amendment, the establishment clause of the first amendment,
and the Sherman Act. 5 The district court, declining to follow a decision of

the distribution of liquor within certain areas of their community. Id. § 12. Section
12 provides that local authorities are authorized "to refuse to grant licenses under
[chapter 138] in certain geographical areas of their respective cities or towns, where
the character of the neighborhood may warrant such refusal." Id. The local licens-
ing board itself is not prohibited from denying an application on the ground that the
proposed license situs is within the proximity of a church or school. Id.

Section 16C, at its inception, imposed an absolute ban on the licensing of prem-
ises for the sale of liquor located within 500 feet of a church or school. 1954 Mass.
Acts ch. 596, § 16C. The state began a progressive relaxation of the limitation by
modifying the statute to permit liquor licenses within a 500-foot radius of a church or
school with the assent of the governing bodies of those institutions. See Arno v. Alco-
holic Beverages Control Comm'n, 377 Mass. 83, 88-89, 384 N.E.2d 1223, 1227 (1979).
In 1968, the legislature amended this categorical proscription to permit licensing
within the 500-foot radius "if the governing body of such church or school consents in
writing." 1968 Mass. Acts ch. 435.

In 1970, the present language was substituted, relieving the applicant of the
duty to gain the institution's assent and shifting the burden of formal objection to the
church or school. Amo, 377 Mass. at 88, 384 N.E.2d at 1226-27. Section 16C of
Chapter 138 of the Massachusetts General Laws provides in pertinent part as follows:

Premises, except those of an innholder and except such parts of build-
ings as are located ten or more floors above street level, located within a
radius of five hundred feet of a church or school shall not be licensed for the
sale of alcoholic beverages if the governing body of such church or school
files written objection thereto, but this provision shall not apply to the
transfer of a license from premises located within said distance to other
premises located therein, if it is transferred to a location not less remote
from the nearest church or school than its former location.

MASS. GEN. LAWS ANN. ch. 138, § 16C (West 1974).
Section 16C defines "church" as "a church or synagogue building dedicated to

divine worship and in regular use for that purpose, but not a chapel occupying a
minor portion of a building primarily devoted to other uses." Id. Finally, if an estab-
lishment sells liquor after one's license is disapproved, this constitutes a crime punish-
able by a fine of up to $1,000 and/or up to one year's imprisonment. Id. § 2.

4. 662 F.2d at 88. The Beverages Control Commission is the state agency
charged with enforcing Massachusetts' liquor licensing regulations. Grendel's Den,
Inc. v. Goodwin, 495 F. Supp. 761, 763 (D. Mass. 1980).

5. 662 F.2d at 103. Grendel's Den asserted that section 16C violated federal
antitrust law by creating a licensing system which permits private parties to engage
in anti-competitive practices. 495 F. Supp. at 763 (citation omitted). Specifically,
Grendel's Den alleged that certain members of the Holy Cross Church were competi-
tors of the plaintiff and that the church objected to the license in order to further the
commercial interests of those persons. Brief for Appellant at 7, Grendel's Den, 103 S.
Ct. at 505. The district court held that the state action exemption to the Sherman
Act would not bar relief under federal antitrust law. 495 F. Supp. at 770 (citing
Parker v. Brown, 317 U.S. 341 (1942)). The First Circuit agreed with the district
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the Massachusetts Supreme Judicial Court,6 held that the statute, on its
face, 7 violated the due process and establishment clauses of the Constitu-
tion. 8 A panel of the United States Court of Appeals for the First Circuit
initially reversed the district court.9 On rehearing, the same court, sitting en
banc, 10 affirmed that portion of the district court's judgment holding that

section 16C violated the principle of separation of church and state man-

court's antitrust analysis. 662 F.2d at 99-100. The en banc panel of the First Circuit
did not consider the antitrust issue. 103 S. Ct. at 508.

The Commonwealth of Massachusetts defended the validity of section 16C
under the due process clause of the fourteenth amendment at each stage of the appel-
late proceedings thereby preserving this issue on appeal to the Supreme Court. See
C.A. WRIGHT, THE LAW OF THE FEDERAL COURTS § 107 at 745 (West 4th ed. 1983).
See also Grendel's Den, 103 S. Ct. at 512 n. ll.

6. 495 F. Supp. at 765-66. The parties voluntarily suspended the district court
proceedings pending resolution of a state court challenge to the same statute by an-
other liquor license applicant. d. at 763 (citing Arno v. Alcoholic Beverages Control
Comm'n, 377 Mass. 83, 384 N.E.2d 1223 (1979)). In Amo, the Massachusetts
Supreme Judicial Court upheld the statute against both state and federal due process
and establishment clause challenges. Arno v. Alcoholic Beverages Control Comm'n,
377 Mass. 83, 90-93, 384 N.E.2d 1223, 1228-29 (1979). Further, the court held that
"the legzslature's delegation in § 16Cofa veto power to the institutions most directly repre-
senting the interests it seeks to protect falls within permissible constitutional limits."
Id. at 89, 384 N.E.2d at 1227 (emphasis added). Plaintiff's pendant state claims,
alleging that the statute violated the cognate provisions of the Massachusetts Consti-
tution, were abandoned after the Arno decision was rendered. See Grendel's Den, 495 F.
Supp. at 763 n.5.

7. Through a stipulation of contested claims, the parties agreed to present only
plaintiff's facial claims to the district court; the "as applied" constitutional claims as
well as the plaintiff's Sherman Act challenge remained open for further litigation
pending the outcome of the "as applied" claims. See 662 F.2d at 90 n.3.

8. 495 F. Supp. at 770. The district court first concluded that a state's right to
regulate liquor sales under the umbrella of the twenty-first amendment is subject to
limitation by other constitutional guarantees. 1d. at 764. The district court reasoned
that section 16C was an impermissible delegation of legislative power which violated
the due process clause of the fourteenth amendment. Id. at 766 (citing Eubank v.
City of Richmond, 226 U.S. 137 (1912)). For a discussion of Eubank, see notes 27-28
and accompanying text infra. The district court went on to hold that the statute
granted churches uncontrolled and standardless veto power which could be wielded
for the advancement of religion in violation of the establishment clause. 495 F. Supp.
at 767-68. The district court rejected plaintiff's equal protection claim. Id. at 768-69.

9. 662 F.2d at 88. The First Circuit panel, in a split decision, held that section
16C did not violate the due process clause, since it was "a reasonable means of regu-
lation in an area where the states have wide latitude to regulate, and [was] not dis-
similar to schemes commonly used in the fields of licensing and zoning." Id. at 95
(citations omitted). The court further opined that the statute did not violate the
establishment clause, since it did not have the primary effect of advancing religion.
Id. at 96-99 (citations omitted).

10. 662 F.2d at 102. The case was first heard by Chief Circuit Judge Coffin,
Circuit Judge Campbell, and District Judge Hoffman of the Eastern District of Vir-
ginia sitting by designation. 662 F.2d at 89. The en bane panel was formed by substi-
tuting Circuit Judge Bownes for district Judge Hoffman. Chief Judge Coffin, who
dissented in the first panel decision, and Judge Campbell, who wrote the majority
opinion in that same decision, remained as members of the en banc panel. 662 F.2d at
102. On rehearing, Chief Judge Coffin wrote the majority opinion and Judge Camp-
bell dissented. 662 F.2d at 103, 107.

1002 [Vol. 28: p. 1000
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dated by the establishment clause."I The United States Supreme Court af-
firmed, holdtng that, despite the state's broad authority under the twenty-first
amendment, a delegation to churches and schools of the power to veto appli-
cations for liquor licenses violated the establishment clause of the first
amendment. Larkin v. Grendel's Den, Inc., 103 S. Ct. 505 (1982).

Prior to the adoption of the twenty-first amendment, 12 the states had
broad power to regulate local distribution of liquor.' 3 Although this regula-

11. 662 F.2d at 107. Chief Judge Coffin, speaking for the majority, concluded
that section 16C had the primary or principal effect of advancing religions since, by
granting to churches "absolute discretion to confer or withhold an important com-
mercial privilege," it effectively "distribute[d] benefits on an exphcIlty religious basis."
Id. at 105 (emphasis supplied by the Court). See generally id. at 104-06. Hence, the
First Circuit reasoned that the statute was "a law respecting an establishment of
religion" and, therefore, void under the Constitution. Id. at 104. Since the law was
determined to be constitutionally invalid, the court found it unnecessary to consider
the due process or antitrust arguments. Id. at 107 n. ll.

12. U.S. Const. amend. XXI, § 2. "The transportation or importation into any
State, Territory, or possession of the United States for delivery or use therein of intox-
icating liquors, in violation of the laws thereof, is hereby prohibited." Id. The
twenty-first amendment was proposed by Congress on February 20, 1933 and was
proclaimed to be in effect on the fifth of December of that same year. E. CORWIN,
THE CONSTITUTION AND WHAT IT MEANS TODAY 127 n.1, 448 (1975).

The Supreme Court and a majority of commentators consider section 2 of the
twenty-first amendment to be an affirmative grant of power to the states to protect
their citizens against the evils of liquor within their borders. See California Retail
Liquor Dealers Ass'n v. Midcal Aluminum, Inc., 445 U.S. 97, 107 (1980); State Bd. of
Equalization v. Young's Mkt. Co., 299 U.S. 59, 62 (1936); Comment, The Effect of the
Twenty-First Amendment on State Authority to Control Intoxicating Liquors, 75 COLUM. L.
REV. 1578, 1579 (1975) [hereinafter cited as Authority to Control]; Comment, State Power
to Regulate Liquor: Section Two of the Twenty-First Amendment, Reconsidered, 24 SYRACUSE

L. REV. 1131, 1133 (1973); Note, Retail Price Maintenance for Liquor.- Does the Twenty-
First Amendment Preclude a Free Trade Market?, 5 HASTINGS CONST. L.Q. 507, 510
(1978). This first theory is labeled the "absolutist" approach and comports with Con-
gressional debates over the effect of the twenty-first amendment. See 76 CONG. REC.
64-4172 (1933). A minority opinion, however, asserts that 'section 2 is a provision
which only allows the states to exercise their police power over alcohol while the
commodity is still in interstate commerce rather than in commerce within its own
boundaries. See Norman's on the Waterfront, Inc. v. Wheatley, 444 F.2d 1011, 1018-
19 (3d Cir. 1971); Comment, The Concept of State Power Under the Twenty-First Amend-
ment, 40 TENN. L. REV. 465, 471-73 (1973). This opposing interpretation of section 2
has been deemed the "federalist" position, which postulates that the twenty-first
amendment was enacted simply to prevent federal regulatory interference under the
commerce clause from unduly interfering with so-called "dry states" who wished to
keep alcohol without their borders. Authority to Control, supra at 1580.

13. See Crane v. Campbell, 245 U.S. 304 (1917). In Crane, the Supreme Court
stated:

It must now be regarded as settled that, on account of their well-known
noxious qualities and the extraordinary evils shown by experience com-
monly to be consequent upon their use, a State has power absolutely to
prohibit manufacture, gift, purchase, sale, or transportation of intoxicating
liquors within its borders without violating the guarantees of the Four-
teenth Amendment.

Id. at 307 (citations omitted). See generally Note, The Twenty-Fist Amendment Grants
States Plenary Power over the Liquor Industiy Notwithstanding the Dictates of the Equal Em-
ployment Provisions of the Civil Rights Act of 1964, 8 Hous. L. REV. 587 (1971). Addi-
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tory power was considered incident to those powers reserved to the states by
the tenth amendment, 14 the Supreme Court in Caifornia v. LaRue 5 con-
cluded that the twenty-first amendment conferred greater authority upon
the states than the general police power: it not only strengthened the states'
ability to regulate liquor distribution, but also added a presumption of valid-
ity to their regulation.

16

The states have exercised these tenth and twenty-first amendment pow-
ers to create zones of protection around valued institutions so they can be
insulated from liquor-serving establishments.' 7 Of these institutions, the

tional support for this statement is derived from the statement of Senator Blaine at
the time the proposed twenty-first amendment was being considered by the Senate:
"[Tihe State is not surrendering any power that it possesses, but rather, by reason of
this provision, in effect acquires power that it has not at this time." 76 CONG. REC.
4141 (1933).

From a historical perspective, regulation of the alcoholic beverage industry is as
old as the government itself. Smith, An Analysts of State Regulattons Governthg Liquor
Store Licenses, 25 J. L. & ECON. 301 (1982). Although control of liquor sales in the
United States dates back to the seventeenth century, regulatory control reached a
climax during the prohibition era of the nineteen-twenties. Id. Following the repeal
of prohibition, the then-existing forty-eight state legislatures rewrote their liquor reg-
ulations to reflect the general objective of protection of " 'the public health, safety,
peace, and morals.' " Id. (quoting Statutoiy Statement of Basic Purposes of Alcohoh Bever-
ages Law, Joint Committee of the States to Study Alcoholic Beverage Control: Ad-
ministration, Licensing, Enforcement (1973)). Although the states' rationales for
regulation coincide, a government study reflects that each has enacted a unique com-
bination of regulatory policies to accomplish this singular goal. Id.

14. See Hamilton v. Kentucky Distilleries & Warehouse Co., 251 U.S. 146, 156
(1919). For a discussion of the state's power to regulate the distribution of liquor, see
note 12, supra.

U.S. CONST. amend. X provides: "The powers not delegated to the United
States by the Constitution, nor prohibited by it to the States, are reserved to the
States respectively, or to the people."

15. 409 U.S. 109 (1972). Justice Rehnquist wrote the majority opinion with
Justices Douglas, Brennan and Marshall filing dissenting opinions.

16. d. at 114-15, 118. See California Retail Liquor Dealers Ass'n v. Midcal
Aluminum, Inc., 445 U.S. 97, 110 (1980) (the twenty-first amendment in conjunction
with the police power encompasses "virtually complete control over whether to per-
mit importation or sale of liquor and how to structure the liquor distribution sys-
tem"). The Supreme Court has subsequently recognized that states may prohibit
distribution absolutely or permit distribution only under explicit conditions. New
York State Liquor Auth. v. Beleanca, 101 S. Ct. 2599, 2601 (1981) (citations omit-
ted). See also Connolly v. Alcoholic Beverages Control Comm'n, 334 Mass. 613, 619,
138 N.E.2d 131, 135 (1956) (incident to the authority wholly to prohibit the sale of
alcohol, the legislature may permit sales subject to prescribed terms and conditions).

17. Many jurisdictions either prohibit the sale of liquor within a prescribed dis-
tance from the protected institution or require the licensing authority to consider this
proximity in determining whether to grant a liquor license. For a discussion of the
various statutes which states have enacted to create zones of protection around val-
ued institutions, see notes 19-23 and accompanying text infra. The primary objective
of these statutes is to remove the atmosphere created by a liquor-serving establish-
ment a reasonable distance from institutions where the milieu of such places is con-
sidered inimical to the best interests and welfare of those attending such institutions.
45 AM. JUR. 2d Intoxicating Liquors § 140, 585 (1969). For a discussion of the jurisdic-
tions totally prohibiting liquor sales within a stated distance from protected institu-

1004 [Vol. 28: p. 1000
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1982-83] RECENT DEVELOPMENTS 1005

most frequently protected are churches and schools. 8 Religious and educa-
tional institutions, whose contribution to the public welfare is beyond dis-
pute, are favored in zoning law and practice.' 9 The form of protection used

to insulate these institutions varies widely. Many jurisdictions prohibit the
issuance of a liquor license within a prescribed distance of protected institu-
tions. 20 Some states direct the local licensing authority to consider the prox-
imity of the proposed liquor outlet as a factor in deciding whether to grant a

tions, see note 19 and accompanying text znfra. For a discussion of the jurisdictions
which direct the local licensing authority to consider the proximity of the proposed
liquor outlet in deciding whether to grant a liquor permit, see note 20 and accompa-
nying text, infra. For a discussion of those jurisdictions which permit a waiver of the
statutory ban on liquor sales within a prescribed distance of a protected institution, if
such institution gives consent or does not file an objection to the issuance of a pro-
posed liquor license, see notes 21-22 and accompanying text, infra.

18. Colorado, Minnesota, and South Dakota are the only states which have not
specifically designated churches within their protection. But see COLO. REV. STAT.
12-47-138 (1973) (schools and seminaries); MINN. STAT. ANN. § 340.14 (West 1966)
(schools but allowing local governments power to protect churches); S.D. CODIFIED LAWS

ANN. § 35-2-6.1 (1977 & 1979 Supp.) (schools but allowing local governments to protect
churches). Institutions other than churches or schools may also be included. See, e.g.,
ALA. CODE § 28-3-17 (1975) (all charitable institutions); ILL. REV. STAT. ch. 43,
§ 127 (Smith-Hurd 1983 Supp.) (hospitals; homes for the aged, indigent, and veter-
ans; and naval and military stations); LA. REV. STAT. ANN. § 26:280 (West 1975)
(libraries); MISS. CODE ANN. § 67-1-51 (1972 & 1982 Supp.) (funeral homes); Wis.
STAT. ANN. § 125.68(3)(a) (West 1982) (hospitals).

19. See R. ANDERSON, 2 AMERICAN LAWS OF ZONING §§ 12.17-.18 (2d ed.
1976). Courts have repeatedly emphasized the high purpose and moral value of reli-
gious and educational institutions. Id. § 12.18, at 442 & n.14. Further, religious uses
are looked upon most favorably since they are given protection under the establish-
ment and free exercise clauses of both federal and state constitutions. Id. at 443.
Recognition of the contribution to the public welfare made by both religious and
educational uses is reflected in a Massachusetts statute which severely restricts the
degree of local zoning controlithat may be exercised over religious uses and nonprofit
educational uses. First enacted in 1950 in response to the perceived attempt by the
town of Dover, Massachusetts to discriminate against religious schools, the statute
was amended in 1975. MASS. GEN. LAWS ANN. ch. 40A § 3 (West 1976). For a
general history of the statute and its judicial interpretation, see Bible Speaks v. Board
of Appeals, 8 Mass. App. 19, 391 N.E.2d 279, 283 n.10 (1979).

20. Twenty-three states categorically ban, without possibility of waiver, the issu-
ance of a liquor license within a prescribed distance of protected institutions. See
ALA. CODE § 28-3-17 (1975); ALASKA STAT. § 04.11.410 (1980); ARK. STAT. ANN.

§ 48-345 (1977); CoLO. REV. STAT. § 12-47-138 (1973); GA. CODE ANN. § 3-3-21
(1982); ILL. REV. STAT. ch. 43 § 127 (Smith-Hurd 1983 Supp.); IND. CODE § 7.1-3-
21-11) (1978); KAN. STAT. ANN. § 41-710 (1973); MD. ANN. CODE art. 2B, § 46B, 47,
52A, 52B, 52C (1981 & 1982 Supp.); MICH. COMP. LAWS ANN. §§ 436.17a, 436.17c
(1978 & 1982 Supp.) (certain classes of licenses); MINN. STAT. ANN. § 340.14 (West
1972 & 1982 Supp.); MISS. CODE ANN. § 67-1-51 (1972 & 1982 Supp.); MONT. CODE
ANN. § 16--3-306 (1981); NEB. REV. STAT. § 53-177 (1943); N.H. REV. STAT. ANN.
§ 177:1 (1977); N.M. STAT. ANN. § 60-6B-10 (1981); OKLA. STAT. ANN. tit. 37, § 534
(West 1982 supp.); R.I. GEN. LAWS § 3-7-19 (1956 & 1981 Supp.); S.C. CODE § 61-3-
440 (1976); S.D. COMP. LAWS ANN. § 35-2-6.1 (1982 Supp.); W. VA. CODE § 11-16-12
(1974); Wis. STAT. ANN. § 125-68 (West 1982 Supp.). Texas and Louisiana delegate
to cities and towns the authority to impose a total prohibition around protected insti-
tutions. See LA. REV. STAT. ANN. § 26-280 (West 1975); TEX. ALCO. BEv. CODE

ANN. § 109.33 (Vernon 1978).
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liquor license. 2 1 Still other states permit a waiver of the statutory restriction

on the sale of liquor within a proscribed distance of a protected institution if
such institution gives consent, 22 or does not file an objection to the issuance
of the proposed license. 2 3 These different statutory designs reflect diverse
community objectives as well as the flexible nature of land-use control and
zoning.

24

21. Eleven states have statutes directing the local licensing authority to refuse a
license if the proposed liquor outlet is in close proximity to a school, church or other
non-specified institutions. See CAL. Bus. & PROF. CODE § 23789 (West 1964); CONN.
GEN. STAT. ANN. § 30-46 (West 1982 Supp.); DEL. CODE ANN. tit. 4, § 543 (1975 &
1982 Supp.); HAWAII REV. STAT. § 281-56 (1976); MiciH. COMP. LAWS ANN.
§§ 436.17a, 436.17c (1978 & 1982 Supp.) (certain classes of licenses); N.C. GEN.
STAT. § 18B-902 (1981 Supp.) (prohibition except if local board finds establishment a
suitable one); OHIO REV. CODE ANN. § 4303.26 (Page 1982); PA. STAT. ANN. tit. 47,
§§ 4-404, 4-432(d) (Purdon 1969 & 1983 Supp.); TENN. CODE ANN. § 57-5-105 (1982
Supp.); VA. CODE § 4-31 (1983); VT. ADMIN. COMP. LIQ. CONTROL BD. § 9139
(1976).

22. A common form of limitation in the issuance of various use permits is the
consent ordinance, which affords to the residents of a prescribed area in which a
troublesome use is proposed, an opportunity to prevent the issuance of a permit. See
R. ANDERSON, supra note 19 § 19.15 at 409. These ordinances may either prohibit
the use in issue unless a certain percentage of the owners within a specified distance
of the proposed use consent to the use, or alternatively, deprive the legislative body of
jurisdiction to issue a permit until written consents have been obtained by the appli-
cant. See id. at 409-10. See, e.g., ARIz. REV. STAT. ANN. § 4-207(A) (1-3) (1982
Supp.) (prohibition unless assent by governing body of institution, local governing
body, and existing commercial zoning in area of proposed liquor outlet); ME. REV.
STAT. ANN. tit. 28 § 301 (1964) (unanimous approval of members of local licensing
commission and written approval of majority of officers or person in charge of pro-
tected institution); Mo. REV. STAT. § 311.080 (1972) (consent in writing of governing
board of protected institution); N.J. STAT. ANN. § 33:1-76 (West 1940) (prohibition
except when waived by governing body of protected institution).

On the state level, the courts are generally divided as to the validity of such
legislation. See generally 101 C.J.S. Zoning §§ 255-56 (1958). Those jurisdictions which
invalidate consent provisions reason that such a statute is an arbitrary delegation of
legislative power. See Eubank v. City of Richmond, 226 U.S. 137 (1912). For a
discussion of Eubank, see notes 27-28 and accompanying text infra. Those jurisdic-
tions which have upheld use ordinances follow the contrary reasoning of Thomas
Cusack Co. v. City of Chicago, 242 U.S. 526 (1917). For a discussion of Cusack, see
notes 29-31 and accompanying text tnfra.

23. Massachusetts prohibits licensing of establishments within a certain proxim-
ity to protected institutions if the governing body of the institution files a written
objection thereto. MASS. GEN. LAWS ANN. ch. 138, § 16c (West 1974). Other states
authorize local governmental bodies to control the distribution and placement of
liquor-serving establishments without specifically prohibiting the licensing of liquor
outlets within a prescribed distance of a protected institution. See, e.g., FLA. STAT.
§ 562.452 (1983 Supp.); IOWA CODE ANN. § 123.39 (West 1983 Supp.); NEV. REV.
STAT. §§ 201.280, 212. 160 (1979) (except prohibition of distribution within one mile
of on-going prayer meeting and within one-half mile of a state prison); N.D. CENT.
CODE § 5-02-09 (1975); OR. REV. STAT. § 471.1 et seq. (1981); Wvo. STAT. § 12-4-
101 (1977).

24. For two general statements justifying the use of the police power to impose
order on the development of a community through zoning legislation, see Gorieb v.
Fox, 274 U.S. 603, 608 (1927); Euclid v. Ambler Realty Co., 272 U.S. 365, 386-88
(1926). An excellent illustration of an accomodation for varying community values
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Some state courts have upheld statutes which condition the grant of a

liquor license on the consent of, or the absence of an objection by, residents

or property owners within a particular area in which the proposed establish-
ment is to be operated.2 5 Although the Supreme Court has never addressed

the issue of the propriety of delegating legislative authority under a liquor

licensing statute, it has analyzed statutes which have either permitted waiv-

ers of a legislative prohibition or which have imposed other types of use re-
strictions where consent of affected parties has been gained. 26

In Eubank v. City of Richmond,2 7 the Court considered the validity of a

city ordinance requiring municipal authorities to establish set-back lines for
buildings to be erected on any city block upon the request of the owners of

two-thirds of the abutting property. The Supreme Court invalidated the

City of Richmond's scheme as an unreasonable delegation of the police

power.2 8 In Cusack Co. v. City of Cht'cago ,29 the Court upheld a municipal

and needs is the Maryland statutory scheme which provides for various forms of
protection for churches and schools. See MD. ANN. CODE art. 2B, §§ 46-53 (1981 &
1982 Supp.). For instance, in Baltimore, a statute permits churches and schools to
waive a 300-foot restriction. Id. § 46B. In Anne Arundel County, no license may be
issued within 1000 feet of a church or school. Id. § 46. In Dorchester County,
licenses are prohibited within 300 feet of a church or school. Id. § 50. In Queen
Anne's County, no license can issue within 500 feet of a church, school, library, or
youth center. Id. § 52C. These diverse methods of location control in land-use plan-
ning are not dissimilar to schemes commonly used in the fields of licensing and zon-
ing. See, e.g., O'Brien v. St. Paul, 285 Minn. 378, 173 N.W.2d 462 (1969); Robwood
Advertising Assocs. v. Nashua, 102 N.H. 215, 153 A.2d 787 (1959). For example,
states have combined use of both distance requirements and consent provisions in the
context of gasoline station regulation. See Note, Location Control of Gasohne Servtce Sta-
tins, 12 SYRACUSE L. REV. 66, 69-70 (1960). Although gasoline stations are neces-
sary and lawful enterprises, like liquor outlets, their character is such that reasonable
limitation and regulation as to location and use is within the settled principles of the
police power. See id. at 69.

25. See generally 45 AM. JUR. 2d Intoxicating Liquors § 156, 598-99 (1969); 48
CJ.S. Intoxicating Liquors § 96, 449-54 (1981). See also Davis v. Blount County Beer
Bd., 621 S.W.2d 149, 151-53 (Tenn. 1981) (upholding ordinance which prohibited
liquor licenses within 300 feet of a residential dwelling if the owner of the residence
objects); Wiles v. Michigan Liquor Control Comm'n, 59 Mich. App. 321, 229
N.W.2d 434 (1975) (statute denying liquor license if proposed location is within 500
feet of church and church files objection thereto upheld against attack alleging un-
constitutional delegation of legislative authority and violation of the establishment
clause); Beacon Liquors v. Martin, 279 Ky. 468, 131 S.W.2d 446 (1939) (upholding a
statute which prohibited the issuance of a liquor license within 200 feet of a noncon-
senting church, school, or hospital). One author has suggested that courts have gen-
erally upheld even those consent requirements which wholly lack standards or
guidelines when the proposed use is offensive to the community. See A. RATHKOPF,
THE LAw OF ZONING AND PLANNING §§ 29.04, 29.6-29.8 (rev. 3d ed. 1966). See also
L. Jaffe, Law-Makzng B)' Private Groups, 51 HARV. L. REv. 201, 227 (1937).

26. See, e.g., Washington ex rel. Seattle Title Trust Co. v. Roberge, 278 U.S. 116
(1928); Thomas Cusack Co. v. City of Chicago, 242 U.S. 526 (1917); Eubank v. City
of Richmond, 226 U.S. 137 (1912). For a discussion of Cusack, Eubank and Roberge, see
notes 27-36 and accompanying text infra. For a discussion of the use of consent provi-
sions in land-use control, see note 22 supra.

27. 226 U.S. 137 (1912).
28. Id. at 144. The Virginia statute authorized municipalities to enact building
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power from the spiritual authority of the church.96 More significantly, the
colonists fled the despotic "fusion of governmental and religious functions 9 7

exemplified by legal arrangements which vested Anglican church officials
with discretionary authority to withhold licenses to serve liquor.98 It is sug-
gested that section 16C evinces a practice of enmeshing church and state
functions akin to the liquor-licensing practices of England from which the
Framers and their forebears fled over two hundred years ago.99

Although the Massachusetts licensing scheme purported to go no fur-
ther than to provide surroundings accommodating to the free exercise of reli-
gion, 1° ° in practice, section 16C did not achieve its avowed secular purpose
of protecting "spiritual, cultural, and educational centers" from the "hurly-
burly associated with liquor outlets."10 1 Rather, the statute provided
churches and religiously-affiliated schools with wide discrimination to pick
and choose their neighbors, effectively allowing private religious discrimina-
tion sanctioned by law.10 2 Moreover, since a 500-foot radius of the Holy
Cross Church encompasses all of the enormously valuable properties located

96. See, e.g., Walz v. Tax Comm'n, 397 U.S. 664, 719-27 app. 11 (1970) (Doug-
las, J., dissenting). Cf.J. NOWAK, R. ROTUNDA &J. YOUNG, supra note 43, at 850 (in
some states, close ties existed between church and state).

97. Abington School Dist. v. Schempp, 374 U.S. 203, 222 (1963).
98. For a discussion of the legal arrangements which vested Anglican church

officials with authority to withhold liquor licenses, see note 81 supra.
99. See 103 S. Ct. at 511. It is noted that Grendel's Den did, in fact, allege in its

complaint against the Commonwealth of Massachusetts, that the Holy Cross Church
required monetary "contributions" from potential licensees as a prerequisite to not
exercising its power of objection. Amended Complaint of Grendel's Den, Inc. 12,
cited tn Brief for Appellee at 3 n.3, Grendel's Den, 103 S. Ct. at 505. See also note 5
supra. The district court agreed with Grendel's Den's position, stating that section
16C delegated political power that may have been wielded by a church to realize
economic advantage. 495 F. Supp. at 767. This issue, however, became irrelevant
when the parties limited the issue for resolution to whether section 16C was violative
of the constitution on its face rather than as applied. See Grendel's Den, 662 F.2d at
103. For a discussion of the parties' stipulation narrowing the issues on appeal, see
note 7 supra.

100. Grendel's Den, 662 F.2d at 96.
101. Although the Court stated that while it would assume for purposes of the

facial attack that section 16C actually furthered its avowed purpose, it noted that the
existence of 26 liquor outlets surrounding the Holy Cross Church casts some doubt on
this assumption. 103 S. Ct. at 510 n.6. Appellant's brief indicated that some of these
existing liquor outlets obtained licenses prior to the enactment of 16C. Reply Brief
for Appellants at 8 n.4, Grende's Den, 103 S. Ct. at 505. Although the previous statute
absolutely prohibited licenses within the prescribed area, licensing within the pro-
scribed radius may have been achieved either by transfer of a pre-existing license to a
location nearer to the church from a more distant location, or because the Holy Cross
Church was not in existence at that time. Id. Nevertheless, the existence of these
liquor establishments while an absolute ban was in force suggests that the effective-
ness of even an absolute prohibition is questionable. See id.

102. For a historical discussion of the abuses by churches of liquor-licensing
practices, see notes 96-99 and accompanying text supra. As noted by Justice Rehn-
quist, however, the ability of the Court to discern the potential for abuse does not
render section 16C violative of the establishment clause. 103 S. Ct. at 513-14 (Rehn-
quist, J., dissenting). Rather, if a church were to use its authority to advance the

10231982-831
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within the social and cultural centre known as Harvard Square, the poten-
tial for political abuse through religious power to deny a liquor license was
great. '03

Despite the statute's inherent implication of the establishment clause, it
is suggested that the Court's invocation of the Lemon v. Kurtzman analysis was
not necessary to justify its conclusion. 104 The central issue which faced the
Court in its establishment clause analysis was whether section 16C delegated
legislative functions to private religious bodies. 10 5 It is submitted that, by
appropriating the "veto" language of the Massachusetts Supreme Judicial
Court in Arno v. Alcoholic Beverages Control Commission, 106 without independent
analysis of the reasoning behind that decision, the majority eschewed careful
scrutiny of this preliminary delegation question. 10 7 In failing to discuss
whether there was, in fact, a delegation of legislative authority to churches,
the Court was able to summarily avoid review of the broader issue: under
what conditions and to whom may the state delegate authority to proscribe
certain undesired land uses?' 0 8

It is suggested that the Court could have invalidated section 16C on due
process grounds, following the reasoning of Eubank, Roberge and Cusack.109

While it is acknowledged that section 16C dealt with a property use which

interests of itself and its own members, the statute could be tested through a chal-
lenge to the statute as applied to the injured party's parcel of land. See 1d.

It is submitted that by proscribing the definition of church as used in section
16C, the Massachusetts Legislature arguably differentiated between theistic and
nontheistic religions. See 103 S. Ct. at 509 n.3. For the text of the definition of
"church" as used in section 16C, see note 3 supra. Although this position was taken
by Grendel's Den, the Supreme Court, however, did not reach this issue. Id.

103. For a discussion of the importance of the location of Grendel's Den in rela-
tion to neighboring establishments, see note 2 supra.

104. See 103 S. Ct. at 513 (Rehnquist, J., dissenting). For a discussion of Justice
Rehnquist's belief that the Lemon test is not applicable to situations where there is a
clear breach of the wall of separation between church and state, see note 89 and
accompanying text, supra.

105. See 103 S. Ct. at 509- 10; id. at 513 (Rehnquist, J., dissenting).
106. See id. at 509 (citingArno, 377 Mass. 83, 89, 384 N.E.2d 1223, 1227 (1979)).
107. See id. Although the Court noted that the Massachusetts Supreme Judicial

Court's interpretation as to the meaning of section 16C would be controlling, it in
fact disregarded the content of the Amo decision. See id. at 513 (Rehnquist, J., dis-
senting). Adopting the word "veto" from the Amo opinion, the majority did not
address the fact that while the Massachusetts Court had referred to section 16C's
delegation as a "veto power," it nonetheless concluded that the statute was not an
unconstitutional delegation, but rather, a provision for waiver of a statutory restric-
tion. See id.; Amo, 377 Mass. at 88-89, 384 N.E.2d at 1227.

108. See 103 S. Ct. at 510 n.7. Although both petitioners and respondents raised
the issue of the nexus between section 16C and a lack of procedural due process on
appeal, the Supreme Court decided Grendel's Den on the establishment clause issue.
See note 106 zhfra. In so doing, the Court gave no indication as to the constitutional-
ity of statutes containing "waiver" or "consent" provisions. See id. For a discussion of
"waiver" and "consent" provisions in zoning law, see note 22 and accompanying text
supra.

109. See Grendel's Den, Inc. v. Goodwin, 495 F. Supp. 761, 765 (D. Mass. 1981).
For a discussion of the Supreme Court's aversion to uncontrolled delegation of legis-
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had a tendency to injure public health or morals under the mandate of Ro-
berge,l 1o the statute was nonetheless unconstitutional under Eubank since it
allowed private property owners to impose restrictions upon the use of neigh-
boring property rather than merely permitting a waiver of the protection or
modification of a lawful and reasonable legislative restriction or

prohibition. ' I '

In conclusion, the Court has opened the door to heightened judicial

review of state liquor and land use regulations, and its reasoning clearly indi-

cates that such state regulation is particularly subject to scrutiny where it is
deemed to implicate a first amendment guarantee." 2 Significantly, despite
the Court's having facilitated the means for greater potential government

lative authority to private bodies as exhibited in Eubank, Roberge, and Cusack, see notes
27-36 and accompanying text supra.

It is submitted that the issue of the validity of section 16C on due process
grounds was properly before the Supreme Court for review. See note 5 supra. It is a
matter of policy, however, that the court will decide the case before it on the most
narrow constitutional ground. See Ashwander v. Tennessee Valley Authority, 297
U.S. 288, 347 (1936). Which of the two challenges to the constitutional validity of
section 16C, either due process or establishment clause, presented the more narrow
ground for deciding Grendel's Den is debatable. Justice Rehnquist on the one hand
would have apparently found the due process issue to be a more narrow ground for
the court's decision. Grendel's Den, 103 S. Ct. at 514 (Rehnquist, J., dissenting). His
belief was based upon the fact that the majority had intertwined the entanglement
prong of the Lemon test with the issue of unlawful delegation of legislative power, a
question more properly answered in terms of due process criteria. See id. It is as-
serted on the other hand that the Grendel's Den majority, although couching its entan-
glement analysis in terms of unlawful delegation, may have decided the case on the
more narrow establishment clause ground. Even though the Eubank, Roberge, and
Cusack holdings may appear easy to apply, these cases have never been analyzed in
the context of a delegation of legislative authority to a church. See itd. at 512. This
factor may have provoked the majority to refrain from any analysis of the due process
issue, particularly where the Court believed that there was a clear violation of estab-
lishment clause principles. See notes 98-99 and accompanying text supra

110. For a discussion of the limitation imposed by the Roberge Court on the deci-
sion in Cusack and Eubank, see notes 34-36 supra.

111. See Grendel's Den, Inc. v. Goodwin, 495 F. Supp. 761, 766 (D. Mass. 1981).
For a discussion of some legal scholars' interpretation of the decisions in Eubank, Cu-
sack and Roberge, see note 36 supra. While it may be contended that the Massachu-
setts Legislature intended to maintain a general prohibitory policy when it amended
section 16C in 1970, the intent of the lawmakers is conspicuously absent. MASS.
GEN. LAWS ANN. ch. 138, § 16C (West 1974). Cf. Governor's Letter, 1970 Mass
House J., House Doc. 5125, cited in Reply Brief for Appellants at 30, n.24, Grendel's
Den, 103 S. Ct. at 505 (indicating governor's view that statute merely shifted burden
of objection to religious institutions without changing basic policy rationale for its
enactment).

Further, much like establishment clause analysis, "[d]ue process focuses on the
effect of the statutory scheme." See Grendel's Den, Inc. v. Goodwin, 495 F. Supp. 761,
765 (D. Mass. 1981) (emphasis in original). The effect of section 16C is to vest uncon-
trolled zoning authority in private institutions. See id.

112. See 103 S. Ct. at 510. For a discussion of the higher level of judicial review
mandated when a liquor or land use regulation infringes upon a first amendment
guarantee, see notes 37-39 and accompanying text supra.

10251982-83]
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support for religious institutions,1 13 the Burger Court, in Grendel's Den, has
drawn the line where the entanglement between church and states becomes
excessive.'' 4 In invoking the historical theory of excessive entanglement, the
Court has demonstrated the continuing vitality of this inquiry in assessing
the more traditional religious-civil relationships.' 15 The decision has, how-
ever, confirmed scholars' predictions that these traditionally-accepted areas
of church-state cooperation would be exposed to judicial reassessment on the
ground that such relationships would pose the threat of religiously-based
strife.' 16 Nonetheless, the lack of clarity and the unpredictability of the law
in this area makes any assessment of the place Grendel's Den will hold in fu-
ture establishment clause analysis difficult to ascertain. 117

113. See E. CORWIN, supra note 12, at 128. For a discussion of the Court's ap-
proval of a statute providing for state reimbursement of parents for expenses incurred
in transporting their children to school, see notes 53-56 and accompanying text supra.
For a discussion of the Court's approval of a statute permitting a state to loan secular
textbooks to all school children within the state, see note 56 supra.

Professor Corwin's prediction that the Burger Court would continue to chart a
course of closer relations between church and state in the area of state aid to religious
institutions has borne true. See Mueller v. Allen, 103 S. Ct. 3062 (1983). In Mueller,
the court validated a Minnesota statute which allowed state taxpayers, in computing
their state income tax, to deduct expenses incurred in providing "tuition, textbooks
and transportation" for their children attending either elementary or secondary
school. Id. at 3071. The statute did not provide direct aid to religiously-affiliated
institutions, but rather, it provided indirect aid to such institutions by allowing tax
deductions for parents whose children attended these schools. Id. at 3064. Hence,
the Court reasoned that the "historic purposes" of the establishment clause do not
extend to such indirect or "attenuated financial benefit." Id. at 3069.

114. See 103 S. Ct. at 512. For a discussion of the Court's analysis of the entan-
glement problems encountered by section 16C, see notes 81-83 supra.

Although the Court focused on the entanglement inquiry under the Lemon test in
order to facilitate its treatment of the problems engendered by section 16C's delega-
tion of legislative authority to religious institutions, the Court also found that the
statute had the "primary effect of advancing religions." See note 78 and accompany-
ing text supra. It is submitted, however, that the Court's conclusion that a total
prohibition on the sale of alcohol within a specified distance of a church would have
avoided the problems created by section 16C's unlawful delegation of legislative
power serves to weaken its advancement theory. See 103 S. Ct. at 510-11; id. at 513
(Rehnquist, J., dissenting). See also California v. LaRue, 409 U.S. at 120 (Stewart, J.,
concurring) (where a state has legislatively mandated that no liquor license shall be
granted within a specified distance of a church or school, no delegation issue would
arise). It is logically inconsistent to suggest, on the one hand, an absolute ban on
liquor distribution near a church does not have the effect of advancing religion, while
holding, on the other hand, that a prohibition which applies only if the affected
institution objects does have such an effect. See 103 S. Ct. at 513-14 (Rehnquist, J.,
dissenting). Although some distinction may be drawn between these two types of
statutes on the issue of delegation, the legislature has in both instances mandated
partiality in favor of the designated institution; indeed, its very purpose is protective.
See id.

115. See 103 S. Ct. at 512. See also The Entanglement Test, supra note 42, at 1238-
39.

116. See The Entanglement Test, supra note 42, at 1239. For a discussion of the
Court's belief that section 16C had the potential to cause strife between religious and
civil components of society, see notes 78 & 80 and accompanying text supra.

117. For a discussion of the Court's own recognition that they have sacrificed
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Finally, from a more pragmatic standpoint, the Court has failed to de-
fine the constitutional parameters of permissible delegation of legislative au-
thority in zoning matters.""8 The Court did, however, establish some
concrete signposts within which states may permissibly protect favored insti-
tutions through land-use regulation.' 19

Mark C Levy

clarity and predictability for flexibility in their establishment clause decisions, see
note 66 and accompanying text supra.

118. See 103 S. Ct. at 510. For a discussion of the consequences of the Court's
failure to discuss the constitutionality of the delegation of legislative authority in
zoning consent provisions, see notes 109-111 supra.

Justice Rehnquist suggested that to invalidate section 16C on establishment
clause grounds would stifle the creativity exhibited by the Massachusetts Legislature
in the area of land-use planning. See 103 S. Ct. at 513 (Rehnquist, J., dissenting).
This reasoning exhibits Justice Rehnquist's view that the Court has too often in-
dulged in the "federalization" of areas of law traditionally entrusted to state care.
See, e.g., Santosky v. Kramer, 455 U.S. 745, 792 (1982) (Rehnquist, J., dissenting).
Such a view goes on to postulate that such a trend "will only thwart state searches for
better solutions in [areas] where [the] Court should encourage state experimenta-
tion." Id. at 773 (Rehnquist, J., dissenting). It is suggested, however, that Massachu-
setts' experimentation in the case of section 16C is not so much attributable to
creativity as it is to a desire to tailor the statute to the needs of religious institutions.
See note 101 supra. This attempt to favor religious institutions is a violation of the
establishment clause. See notes 98-99 and accompanying text supra. Even Justice
Rehnquist would concede that a state's creativity in the area of legislation must give
way when such legislation abridges a constitutional provision. See Santosky, 455 U.S.
at 773. (Rehnquist, J., dissenting).

119. See 103 S. Ct. at 510. For a discussion of viable alternatives such as abso-
lute prohibition and legislative hearing, see note 77 supra.

The author notes that on July 12, 1983, the Massachusetts Legislature, through
emergency law, amended section 16C to conform to the mandates of the Grendel's Den
Court. See 1983 Mass. Acts 266. The newly amended version of section 16C provides
as follows:

Premises, except those of an innholder and except such parts of build-
ings as are located ten or more floors above street level, located within a
radius of five hundred feet of a school or church shall not be licensed for the
sale of alcoholic beverages unless the local licensing authority determines in
writing and after a hearing that the premises are not detrimental to the
educational and spiritual activities of said school or church; . ...

d. The amended section 16C substitutes the words "local licensing authority" for
the word "church." See note 3 supra. Thus, by providing for a legislative decision on
the detrimental effects of a liquor outlet on a neighboring church or school following
a legislative hearing where such institution's views may be heard, the Massachusetts
Legislature has resolved the constitutional conflict inherent in the 1970 version of
section 16C.
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