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CONSUMER PRODUCT SAFETY:
PREEMPTION, THE COMMERCE CLAUSE

AND STATE REGULATORY AUTHORITY

JAMES L. WINOKURI

JENNIFER ROBBINSff

I. INTRODUCTION: FEDERALISM AND THE POWER TO REGULATE

CONSUMER PRODUCT SAFETY

A STATE HEALTH OFFICIAL is assigned to remedy a recur-
rent poisoning problem: children ingesting highly toxic house-

hold cleaning products. The official determines that certain of these
products are needlessly toxic; they would be equally effective with far
less dangerous concentrations of poisonous ingredients. The official
advises the state government to limit by law the permissible toxicity
of such products sold within the state. Assuming the accuracy of the
official's findings, has the state government the power to remove toxic
products from the market? May the state condition marketing within
the state on compliance with requirements as to the contents or label-
ing? Although the state's constitution and legislation may purport to
authorize such regulation, the state government's authority can be
limited by the actions or powers of the federal government even in
the areas of health and safety regulation. Such limits are the focus of
this article.

When the thirteen original colonies adopted the Federal Con-
stitution in 1789, they granted a series of enumerated powers to the
new federal government.' This list of specific powers was augmented
by three less specific provisions further defining the division of au-
thority between the federal government and the governments of the
states: the necessary and proper clause gives Congress the power to

f Associate Professor of Law, University of Denver College of Law. B.A., University of
Pennsylvania, 1966; LL.B., University of Pennsylvania, 1969.

ff B.A., Smith College, 1962; J.D., University of Denver College of Law, 1979. Member,
District of Columbia Bar. The research for this article was supported in part by a grant from the
Hughes Research and Development Foundation of the University of Denver College of Law.
The authors appreciate the useful comments and suggestions of Professors William Beaney and
David Engdahl, who reviewed an earlier draft of this article.

1. See U.S. CONST. art. I, § 8, cls. 1-17. In addition to the enumerated powers in article 1,
other provisions of the Constitution confer various powers upon Congress. See, e.g., id. art. III,
§ I (the power to establish inferior federal courts); id. art. IV, § 3 (the power to admit new
states and regulate territories); id. art. V (the power to propose and ratify amendments to the
Constitution). Such provisions, however, are not relevant to the present analysis.
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enact laws "necessary and proper" for carrying out the enumerated
powers of the federal government;2 the supremacy clause declares
constitutionally enacted federal laws to be "the supreme Law of the
Land," state law to the contrary notwithstanding; 3 and the tenth
amendment explicitly reserves to the states or to the people all gov-
ernmental power neither granted to the federal government nor pro-
hibited to the states by the Federal Constitution. 4

These provisions are the framework for determining the alloca-
tion of power between state and federal governments. The result is a
system with areas of overlapping authority, exercised by both federal
and state governments, and areas of exclusive authority, exercised by
either the federal government or the state governments, but not
both. Confusion regarding which are areas of permissible overlap and
which of exclusivity is not new: beginning with Gibbons v. Ogden 5 in
1824, the United States Supreme Court has been called upon to re-
solve scores of conflicts involving questions of federal and state reg-
ulatory authority. 6

In recent years, a new potential battleground for competitive sys-
tems of regulation has emerged: the area of consumer product safety
regulation. Both the federal government and some state governments
have enacted statutes purporting to authorize the regulation of con-

2. Id. art. I, § 8, cl. 18. See McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819). The
necessary and proper clause provides that Congress shall have power "to make all Laws which
shall be necessary and proper for carrying into Execution the foregoing Powers, and all other
Powers vested by this Constitution in the Government of the United States, or in any Depart-
ment or Officer thereof." U.S. CONST. art. I, § 8, cl. 18.

3. U.S. CONST. art. VI, cl. 2. The supremacy clause provides as follows:
This Constitution, and the Laws of the United States which shall be made in Pursuance
thereof, and all Treaties made, or which shall be made, under the Authority of the United
States, shall be the supreme Law of the Land; and the Judges in every State shall be
bound thereby, any Thing in the Constitution or Laws of any State to the Contrary not-
withstanding.

Id.
4. Id. amend. X. See National League of Cities v. Usery, 426 U.S. 833 (1976). The tenth

amendment provides as follows: "The powers not delegated to the United States by the Con-
stitution, nor prohibited by it to the States, are reserved to the States respectively, or to the
people." U.S. CONST. amend. X.

5. 22 U.S. (9 Wheat.) 1 (1824). In Gibbons, the Supreme Court held invalid a New York
statute which prohibited vessels licensed by the United States from navigating the territorial
waters of New York unless they were also licensed by the state of New York. Id. at 1-3, 221. In
the course of his opinion for the Court, Chief Justice Marshall noted that "[i]n our complex
system, presenting the rare and difficult scheme of one general government, whose action ex-
tends over the whole, but which possesses only certain enumerated powers; and of numerous
state governments, which retain and exercise all powers not delegated to the Union, contests
respecting power must arise." Id. at 204-05.

6. See, e.g., Baldwin v. Fish and Game Comm'n, 436 U.S. 371 (1978); Great Atl. & Pac.
Tea Co. v. Cottrell, 424 U.S. 366 (1976); State Bd. of Ins. v. Todd Shipyards Corp., 370 U.S.
451 (1962); Gulf, Colo. and S.F. By. v. Hefley, 158 U.S. 98 (1894). See also cases cited note 59
infra.
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surner product safety. 7 The state laws are enacted pursuant to the
states' authority to promote and protect the public health, safety, and
welfare derived from the police powers inherent in the sovereignty
reserved to the states by the tenth amendment of the Federal Con-
stitution. 8 The most sweeping federal legislation was adopted within
the past ten years. 9 Enacted pursuant to the enumerated federal
power to regulate interstate commerce,10 the federal law centralizes
regulatory authority over product safety by the creation of a single
federal agency, the Consumer Product Safety Commission (CPSC or
Commission)."

Upon creation of the CPSC, the federal government had been
expected to occupy the area of consumer product safety rapidly.
However, the disappointing inactivity of the Commission in its early
years has prompted a reassertion of state regulatory authority. Now,

7. See notes 9 & 12 infra.
8. See note 4 and accompanying text supra. For cases demonstrating the Supreme Court's

recognition of these residual powers, see, e.g., Huron Portland Cement Co. v. City of Detroit,
362 U.S. 440, 442 (1960); Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 203-05 (1824). In Huron,
the Court upheld a city pollution control law in the face of argument that a federal licensing law
had preempted the field. 362 U.S. at 444-48. In so holding, the Court stated: "[T]he Constitu-
tion when 'conferring upon Congress the regulation of commerce, . . . never intended to cut
the States off from legislating on all subjects relating to the health, life, and safety of their
citizens, though the legislation might indirectly affect the commerce of the country.' " Id. at
443-44, quoting Sherlock v. Ailing, 93 U.S. 99 (1876).

Whether the tenth amendment's reservation of power to the states has substantive effect is
unclear. The Justices of the Supreme Court split on this theoretical issue in National League of
Cities v. Usery, 426 U.S. 833 (1976). In Usery, the Court held that the minimum wage re-
quirements of the Fair Labor Standards Act, 29 U.S.C. §§ 201-219 (1976), could not be applied
to protect state employees because to do so would "directly displace the States' freedom to
structure integral operations in areas of traditional governmental functions ... 426 U.S. at
852. Writing for the Court, Justice Rehnquist maintained that the tenth amendment is "an
affirmative limitation on the exercise of. . . [the] power [of Congress] .... " Id. at 841-44. In a
lengthy dissent joined in by Justices White and Marshall, however, Justice Brennan stated that
"[t]he amendment states but a truism that all is retained which has not been surrendered." Id.
at 862 (Brennan, J., dissenting), quoting United States v. Darby, 312 U.S. 100, 124 (1941).
Although neither opinion had the clear support of a majority on this point, see id. at 856
(Blackmun, J., concurring); Id. at 880-81 (Stevens, J., dissenting), for the purposes of this arti-
cle, whether the exact constitutional explanation for the states' power is an omission from article
I or the affirmation of the tenth amendment is irrelevant; the analysis of Mr. Justice Rehnquist's
opinion for the Court in Usery is therefore adopted.

9. The principal consumer product safety law, adopted in 1972, is the Consumer Product
Safety Act, Pub. L. No. 92-573, §§ 1-34, 86 Stat. 1207 (1972) (current version at 15 U.S.C. §§
2051-2081 (1976)). The oldest federal consumer product safety law enforced by the Consumer
Product Safety Commission is the Flammable Fabrics Act, 15 U.S.C. §9 1191-1204 (1976),
enacted in 1953. Pub. L. No. 88-164, §§ 1-13, 67 Stat. 111 (1953). See Jackson, The Subject was
Standards: The Federal Government and Safety in the 1940's-and 1970's, 10 AKRON L. REV.
185, 195 & n.59 (1976).

10. U.S. CONST. art. I, § 8, cl. 3. The commerce clause confers upon Congress the power
"[t]o regulate Commerce with foreign Nations and among the several States . . . " Id. See text
accompanying note I supra.

11. 15 U.S.C. § 2053(a) (1976).
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side by side with the new federal scheme are several equally new but
disparate state laws dealing with particular consumer product safety
issues, such as hazardous substances, flammable fabrics, poison pre-
vention, and refrigerator safety. 12  But advocates of the new state
regulatory initiatives have been confronted by confusing interpreta-
tions of the limits on state authority imposed by federal powers and
actions, including those imposed by the extensive and unusually
complex preemption provisions of the Consumer Product Safety Act
(CPSA), as amended, 13 and related statutes. 14 Thus, when the Col-
orado Department of Health was considering regulation of toxic drain
cleaners, it was advised by the state's law department that federal
legislation prohibits any state labeling requirements even though the
opinion also recognized that express federal preemption of state re-
quirements was limited to those requirements which differ from exist-
ing federal agency regulations.15

The confusion regarding the limits on state authority to regulate
consumer product safety is also apparent from the CPSC's own diffi-
culty in defining those limits. For instance, when an advisory opinion
was requested in mid-1978 on the issue whether state regulations re-
quiring lighting for bicycles ridden at night had been preempted, the

12. For a table summarizing state product safety laws enacted as of 1979, see U.S. CON-
SUMER PROD. SAFETY COMM'N ANN. REP. 149-50 (1979). For an example of such a state statute,
see COLO. REv. STAT. § 25-5-5082(b) (1973) (authorizing executive director of state department
of health to remove from commerce products which pose a hazard "'such that labeling adequate
to protect the public health and safety cannot be devised" or which present an imminent threat
to public health and safety). For a discussion of federal statutes and regulations covering some of
the same items, see notes 36-41 & 54-57 and accompanying text infra.

13. 15 U.S.C. §§ 2051-2081 (1976). For the text of the preemption provisions of the CPSA,
see note 70 and accompanying text infra.

14. See notes 36-41 & 65 and accompanying text infra. The confusion about the extent of
the federal preemption of state regulation intended by Congress was reflected in the case of
Kaiser Aluminum & Chem. Corp. v. United States Consumer Prod. Safety Comm'n, 574 F.2d
178, 181 (3d Cir.), cert. denied, 441 U.S. 322 (1978). In Kaiser, the district court had inter-
preted the legislative history of the CPSA to exclude implicitly from preemption state regulation
of products used in residential building construction and affected by local building codes. Kaiser
Aluminum & Chem. Corp. v. United States Consumer Prod. Safety Comm'n, 414 F. Supp.
1047, 1059-60 (D. Del. 1976) (on motion for preliminary injunction enjoining the application of
CPSC regulations). The district court, in its subsequent hearing on the merits, held that the
CPSC lacked jurisdiction over aluminum home wiring. Kaiser Aluminum & Chem. Corp. v.
United States Consumer Prod. Safety Comm'n, 428 F. Supp. 177, 181-82 (D. Del. 1977). The
court of appeals reversed, holding that the inconclusive legislative history was insufficient to
overcome the plain meaning of the CPSA, rendering such a product subject to CPSC regula-
tion. 574 F.2d at 181-82.

15. Memorandum of law submitted by Michael Huotari, Colorado l)epartment of Law,
Human Resources Section, to the Director of the Colorado Department of Health (January 17,
1977) (on file with the authors and at the Villanova Law Review office). The memorandum
recommends that the health department petition the CPSC for permission to impose labeling
requirements irrespective of whether the targeted products are subject to CPSC safety stan-
dards. Id. at 2-3.

1979-19801
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Commission took several months to prepare and approve its advisory
opinion, finally issued in September, 1978, which concluded that the
federal regulations would not preempt the state requirements. 16 In
January, 1979, the Commission responded to industry dissatisfaction
with its 1978 position by issuing a new opinion which "clarifie[d] and
supplement[ed]" the earlier one. 17 This opinion conditionally reaf-
firmed that certain lighting requirements were not preempted, but
added and emphasized a new, narrower basis for that conclusion not
even hinted at in the Commission's earlier opinion.' 8

Even if the CPSC becomes more active in the coming years,
issues of federalism in this area are likely to persist. As the conflicts

16. See Consumer Prod. Safety Comm'n Advisory Op. No. 270 (Sept. 12, 1978) (on file with
the authors and at the Villanova Law Review office). The opinion was issued in response to a
letter dated July 4, 1978 from Mr. A. Fred DeLong, Technical Editor of Bicycling Magazine,
asking "whether the Commission's bicycle regulation would preempt a state requirement for
lighting on bicycles ridden at night." Id. The Commission explained its opinion as follows:

The Commission believes that such a lighting requirement protects cyclists against at
least two risks of injury. One is inadequate nightime visibility of bicycles to cars. The
other is obstacles in the road that may not be visible to a cyclist at night.

Because the Commission's reflectivity requirements do not address the second risk,
we believe that a state lighting requirement for bicycles ridden at night would not be
preempted. Under the Federal Hazardous Substances Act, preemption applies only if (a)
the Commission has established a requirement to protect against a risk of injury as-
sociated with a product and (b) a state's non-identical requirement is applicable to the
same product and is designed to protect against the same risk. Although reflectors and
lights address one risk of injury that is the same, the total risk addressed by lights is not
the same as that addressed by reflectors.

id.
17. See Consumer Prod. Safety Comn'n Advisory Op. No. 270A at 2 (Jan. 16, 1979) (on file

with the authors and at the Villanova Law Review office). The second opinion was issued in
response to a letter dated October 19, 1978 from the Bicycle Manufacturer's Association of
America and Schwinn Bycycle Company requesting withdrawal of the first opinion. Id. at 1.
While the Commission made clear that it was "not withdrawing that opinion," it nevertheless
asserted that "further discussion ... [was] needed." Id.

18. Id. In its second opinion the Commission began by emphasizing that its first opinion
was "based on the assumption that the state or local bycycle lighting requirement at issue would
address a different risk(s) of injury than the one the Commission has addressed." Id. at 2. The
Commission, however, added a new ground for finding no preemption in the following argu-
ment:

Our September 12 opinion should have included some additional discussion about
the preemption question that your letter raised. The requirement you described, for light-
ing on bycycles ridden at night, is clearly one which defines how a consumer must use a
bicycle. In contrast, the Commission's regulation sets requirements which a bicycle must
meet when introduced into interstate commerce. Because the Commission's regulation
does not define how a consumer may or may not use a bicycle, the Commission believes
that the Federal Hazardous Substances Act does not prohibit states or localities from
issuing or enforcing a requirement that lighting be used on bicycles ridden at night.

Please note that this advice concerning a "use" requirement is based on an assump-
tion. For the purpose of answering your question, we have assumed that the state or local
requirement would not have the effect of setting any requirement which a bicycle must
meet at the time it enters interstate commerce. In addition, since specific state bicycle
lighting "use" requirements can vary, the preemption questions raised by each one should
be evaluated on an individual basis.

Id. (emphasis in original).
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over bicycle regulation suggest, the preemptive effect of the CPSA
and related statutes 19 is unclear even in fields actively regulated by
the Commission. Moreover, although the states may have hesitated to
regulate consumer product safety in the early 1970's because the fed-
eral legislation had only recently been enacted, they now seem to be
growing restless awaiting federal "study" of hazardous products. 20

The purpose of this article is to explore the limits on state au-
thority to regulate consumer product safety imposed by 1) the new
federal consumer product safety legislation, 2' and 2) the constitutional
grant to the federal government of the power to regulate interstate
commerce. 22  The starting point for this analysis will be the federal
legislation, primarily the CPSA, which contains Congress' pro-
nouncement on the effect of federal regulation in the field. 23 As pre-
viously noted, the CPSA is commerce clause legislation. 24 In the
regulation of interstate commerce, where the federal government has
explicit constitutional authority to regulate, that power carries with it
the authority to enact statutes limiting or totally abrogating state
power in the area regulated. 25 Thus, our examination will suggest
areas of regulatory authority from which the states are clearly
excluded by the express language of the federal legislation. 26

The CPSA's preemption language, which appears comprehen-
sive, in fact contains its own explicit limitations, with the result that
many areas of potential state regulatory activity have not necessarily

19. See notes 36-41 and accompanying text infra.
20. In Connecticut, for example, amidst discussion of proposals to regulate legislatively or

ban urea-formaldehyde foam insulation, the State Attorney General reached an extensive agree-
ment with manufacturers for "voluntary" protection of consumers. Joint Press Statement by
Attorney General Carl R. Ajello re Urea-Formaldehyde Insulation (Apr. 19, 1979) (press state-
ment and the agreement on file at the Villanova Law Review office). In Colorado, the State
Attorney General has sought an injunction against several manufacturers of urea-formaldehyde
insulation under the state consumer protection statute to enjoin them from misrepresenting the
safety and effectiveness of the insulation. See First Amended Complaint, Colorado v. Rapco
Foam, Inc., Civ. No. C-83160 (D. Denver, filed Dec. 4, 1978). In light of a recent resolution
adopted by the National Association of Attorneys General, Resolution of the Nat'l Ass'n of Att'ys
Gen. (Dec. 1, 1978) (on file at the Villanova Law Review office), urging a moratorium on the
use of urea-formaldehyde foam insulation pending further study of its hazards, action in other
states is very possible prior to the issuance of a CPSC safety standard.

21. See notes 82-191 and accompanying text infra.
22. See notes 192-236 and accompanying text infra.
23. See notes 30-81 and accompanying text infra.
24. See note 10 and accompanying text supra.
25. Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 209-11 (1824). The Supreme Court stated in

Gibbons that in any case where acts of state legislatures interfere with or are contrary to the
laws of Congress, "the Act of Congress ... is supreme; and the law of the State, though
enacted in the exercise of powers not controverted, must yield to it." Id. at 211. For further
discussion of Gibbons, see note 5 supra. See also L. TRIBE, AMERICAN CONSTITUTIONAL LAW §
6-23 (1978).

26. See notes 82-133 and accompanying text infra.
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on a distinction between types of commercial subjects "quite unlike
in their nature; some imperatively demanding a single uniform rule,
operating equally on the commerce of the United States in every
port; and some, like the subject now in question, as imperatively de-
manding that diversity, which alone can meet the local necessities of
navigation." 199 After noting that regulation of pilots in local ports
had been traditionally controlled by local governments,2 0 0 that such
regulation had been recognized by Congress as a subject appropriate
for state regulation, 201 and that piloting in general required the ben-
efits of local knowledge and experience,202 the Court concluded that
the regulation of pilots in local ports was not a commercial subject
given over exclusively to the federal government by the commerce
clause.

203

The Cooley decision established a middle course between the
more extreme interpretations of the commerce clause which had pre-
viously been suggested by some members of the Court.20 4 Cooley
held that the constitutional grant of the commerce power prohibits
some state regulation of commerce on its own force and without con-
gressional action, but leaves other state regulation unaffected. 20 5 The
Cooley opinion suggests dividing permissible from impermissible state
regulation by characterizing the subject of regulation as either a
"local" or a "national" concern.2 0 6  But the decisions of the Supreme
Court in the years following Cooley moved away from this simple
dichotomy toward a more forthright examination of the nature and
degree of the effect which the challenged state action would have on
interstate commerce. 20 7

199. Id. at 319.
200. Id. at 312.
201. Id. at 317-18, 319-20. This act permitted the states to regulate local pilots. See 53 U.S.

(12 How.) at 317, 319-20.
202. 53 U.S. (12 How.) at 320.
203. Id. at 321.
204. On the one extreme was the position that the power to regulate commerce had been

vested in Congress to the exclusion of the states, as was suggested in Chief Justice Marshall's
opinion for the Court in Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 209 (1824), quoted at note
193 supra. An even more direct statement of this interpretation can be found in the dissenting

opinion of Justice Story in Mayor of New York v. Miln, 36 U.S. (11 Pet.) 102, 153-61 (1837)
(Story, J., dissenting).

At the opposite extreme was the view that state regulation of commerce should be consid-
ered valid unless it actually conflicts with a law of Congress, as was suggested in the separate
opinion of Chief Justice Taney in The License Cases, 46 U.S. (5 How.) 504, 578-80 (1847)
(separate opinion of Taney, C.J.). See generally L. TRIBE, supra note 195, § 6-3, at 322.

205. See Cooley v. Board of Wardens, 53 U.S. (12 How.) at 319.
206. See id. See also L. TRIBE, supra note 195, § 6-4, at 324-25.
207. This development began with decisions such as Wabash, St. L. & Pac. Ry. v. Illinois,

118 U.S. 557 (1886), in which the Court held that a state law was invalid if it imposed a
"direct," as opposed to an "indirect," burden on interstate commerce. Id. at 567. In Wabash,
after analyzing the "degree of interference," the Court held invalid a state law regulating the

[VOL. 25: p. 232



1979-1980] CONSUMER PRODUCT SAFETY

Although modern cases have continued to scrutinize both the
ends and means of challenged state regulation, and also the effect of
such regulation on interstate commerce, the emphasis as between
these two concerns varies depending on the specific context. Thus, in
South Carolina State Highway Department v. Barnwell Brothers,208

the Court upheld the constitutionality of South Carolina's regulation
of the size and weight of trucks using state highways.20 9 Stressing
the legitimacy of South Carolina's concerns for the safe and economi-
cal administration of state highways, the Court limited its inquiry to a
determination of "whether the state ... ha[d] acted within its pro-
vince, and whether the means of regulation chosen [were] reasonably
adapted to the end sought." 2 10 The Court dismissed the controversy
over whether axle or wheel weight limitations or gross weight limita-
tions were better to achieve the state's goal of highway preservation
and safety, holding that it was sufficient that the measure chosen,
gross weight limits, was at least rationally related to the legitimate
state goal. 211 The Court found that the choice between different
regulatory means, all rationally serving a proper state goal, was for
the legislature, not the Court. 212 Although most of the opinion fo-
cused on the relationship between the means and the end of the state

rates charged by railroads carrying goods through the state to other states. Id. at 575-77. Coin-
pare Erb v. Morasch, 177 U.S. 584, 585 (1900) (upholding an ordinance limiting the speed of
railroad trains within city limits) and Smith v. Alabama, 124 U.S. 465, 482 (1888) (stating in
dictum that matters including "the rate of speed at stations and through villages, towns, and
cities" are within the limits of local law) with Seaboard Airline Ry. v. Blackwell, 244 U.S. 310,
316 (1917) (holding invalid a state law limiting the speed of railroad trains at each crossing so
that the train could stop in time should any person or thing cross the track). The phrasing of
such analyses was criticized as conclusionary and deceptively precise. See, e.g., Di Santo v.
Pennsylvania, 273 U.S. 34, 44 (1927) (Stone, J., dissenting). See also, L. TRIBE, supra note 195,
§§ 6-4 to -5, at 325-26. The test was ultimately replaced by a more openly indeterminate balanc-
ing test. See notes 208-25 and accompanying text infra.

208. 303 U.S. 117 (1938).
209. Id. at 195-96. The state law prohibited the use on state highways of trucks whose width

exceeded 90 inches, and whose weight, including load, exceeded 20,000 pounds. Id. at 180.
Truckers and interstate shippers contended, inter alia, that the law imposed an unconstitutional
burden on commerce by arguing as folows: 1) limits on truck weight were more appropriately
stated in terms of weight per axle or per wheel; 2) most other states had adopted per axle or per
wheel limits which permitted use of their highways by trucks heavier than those permitted in
South Carolina; and therefore, 3) a large number of interstate shippers and truckers permitted
to travel in neighboring states would he foreclosed from using South Carolina highways. Id. at
182-84. A similar argument was made to challenge the limitation on truck width. Id.

The Court, however, reviewed at length testimony considered by the South Carolina legis-
lature before enacting its law, and concluded that the legislature's choice, though questionable,
was rationally related to the state's purpose of preserving the highways and promoting highway
safety. Id. at 192-96.

210. Id. at 190.
211. Id. at 195-96.
212. Id. at 191-92.
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regulation, the Court also emphasized that the state law did not dis-
criminate against interstate commerce. 213

Seven years later, in Southern Pacific Co. v. Arizona ex rel. Sul-
livan,2 14 the Court expanded the Barnwell analysis into an explicit
balancing test.2 15 In Southern Pacific the State had enacted a law
limiting the number of passenger or freight cars on trains within the
state in order to reduce injuries from the "slack action" of long
trains.2 16  The Arizona Supreme Court had upheld the state law in
terms reminiscent of Barnwell-i.e., since the statute was enacted
under the State police power to promote health and safety, to which the
limit was at least rationally related, it was valid despite its effects on
interstate commerce.2 17  On appeal, the United States Supreme
Court reversed the Arizona decision, holding that the state law was
an impermissible burden on interstate commerce. 218 The Court did
not limit its inquiry to a determination of whether the statute was
enacted under the state's police power to promote health and safety
and whether it was rationally related to that end.2 19 Instead, the
Supreme Court maintained that the statute's validity would depend
upon

whether . . . the total effect of the law as a safety measure in re-
ducing accidents and casualties is so slight or problematical as not
to outweigh the national interest in keeping interstate commerce
free from interferences which seriously impede it and subject it to
local regulation which does not have a uniform effect on the in-
terstate train journey which it interrupts.2 20

213. Id. at 185-86, 189.
214. 325 U.S. 761 (1945).
215. See text accompanying note 220 infra.
216. 325 U.S. at 763. In Southern Pacific, the State of Arizona brought suit against a railroad

company to recover penalties imposed for violation of a state law which limited the length of
trains operating within the state to 14 passenger cars or 70 freight cars. Id. The state argued
that the law was a valid exercise of its police power because it was designed to alleviate the
danger of accident due to "slack action" (i.e., the amount of free movement of one car befbre it
transmits its motion to an adjoining coupled car). Id. at 764, 776. Although little of the evidence
offered in support of the state's argument is mentioned in the opinion of the Court, Justice
Black briefly reviewed in his dissent some of the findings which may have influenced the state
legislature. See id. at 786 (Black, J., dissenting).

217. State ex rel. Conway v. Southern Pac. Co., 61 Ariz. 66, 82, 145 P.2d 530, 536 (1943),
rev'd sub nora. Southern Pac. Co. v. Arizona ex rel. Sullivan, 325 U.S. 761 (1945).

218. 325 U.S. at 764.
219. For a discussion of Barnwell, see notes 208-13 and accompanying text supra.
220. 325 U.S. at 775-76.
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Because the Court perceived the train limit law to impose a "serious
burden" on interstate commerce, requiring radical shortening of all
trains passing through the state, or reconstitution of longer trains at
the state border, its inquiry into the effectiveness of the law as a
safety measure was far more probing and skeptical than its treatment
of the analogous dispute in Barnwell between axle and gross weight
limits. 221

The balancing test of Southern Pacific-weighing the state in-
terests served by the challenged state regulation against the burdens
on interstate commerce imposed by such regulation-has charac-
terized most modern decisions in which state action has been assailed
as inconsistent with the commerce clause of the Constitution. 222  The
formulation of this test most often cited and relied upon by the Court
in its recent decisions 22 3 is that found in Pike v. Bruce Church,
Inc.: 224

Where the statute regulates evenhandedly to effectuate a legiti-
mate local public interest, and its effects on interstate commerce
are only incidental, it will be upheld unless the burden imposed on
such commerce is clearly excessive in relation to the putative local

221. Compare 325 U.S. at 771-79 with 303 U.S. at 151-93. In Southern Pacific, the principal
burden recognized by the Court was that, since most states permit longer trains, railroads
which needed to run through Arizona would have to undergo the costly process of breaking up
longer trains at the Arizona border and remaking the trains after leaving the state or else forego
the use of longer trains altogether. 325 U.S. at 771-75. On the other hand, the Court consid-
ered the safety advantages afforded by the law to be "slight and dubious," and noted the
existence of evidence that more iniuries would be caused by the increased number of trains
than would be avoided by the limit on the number of cars. Id. at 775-79.

222. See Pike v. Bruce Church, Inc., 397 U.S. 137 (1970); notes 224-25 and accompanying
text infra. See also Hughes v. Oklahoma, 441 U.S. 322, 336-38 (1979) (relying on Pike in in-
validating a state law which prohibited the transporation of minnows captured in state waters for
sale outside of the state); Philadelphia v. New Jersey, 437 U.S. 617, 624 (1978) (relying on Pike
in invalidating a state law which prohibited persons from bringing waste collected outside the
state into the state for dumping); Raymond Motor Transp., Inc. v. Rice, 434 U.S. 429, 441-42
(1978) (relying on Pike in invalidating a state law limiting the length of trucks on state high-
ways); Great At. & Pac. Tea Co. v. Cottrell, 424 U.S. 366, 371-72 (1976) (relying o Pike in
invalidating a Mississippi law which prohibited the sale of milk produced in another state unless
that other state reciprocally accepted milk produced in Mississippi).

223. See cases cited note 222 supra.
224. 397 U.S. 137 (1970). In Pike, the Court invalidated an Arizona state law requiring all

cantaloupes grown in Arizona, or offered for sale there, to be packed in state-approved contain-
ers designed to insure that the cantaloupes were of high quality and thereby enhance the state's
reputation for fine cantaloupes. Id. at 138, 142-43. Since a California company, which chal-
lenged the law, would therefore be unable to ship the cantaloupes uncrated from Arizona to its
packing facilities in California, the company would have had to build another packing facility in
Arizona at a cost of approximately $200,000. Id. at 140. Although the Court acknowledged that
the state's interest in enhancing the reputation of its farm products was "legitimate," it found
that it did not justify burdening an out-of-state company by requiring it to build a costly packing
plant in Arizona. Id. at 145.
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benefits. . . . If a legitimate local purpose is found, then the ques-
tion becomes one of degree. And the extent of the burden that will
be tolerated will of course depend on the nature of the local in-
terest involved, and on whether it could be promoted as well with
a lesser impact on interstate commerce. 225

Applying this analysis to the area of consumer product safety, it
suggests that if a state attempts to regulate consumer product safety,
the constitutionality of the state regulation would depend upon the
state's ability to show the following: 1) that the regulation is designed
to serve a legitimate state interest; 226 2) that the regulation effec-
tively serves the state interest without discriminating against in-
terstate commerce; 227 3) that any incidental burden imposed upon

225. Id. at 142 (citation omitted). Language in a recent United States Supreme Court opinion
might suggest a return to the notion that legislation is constitutionally permissible if it rationally
serves a legitimate state interest, at least where the legislation is designed to serve the state's
interest in safety. Raymond Motor Transp., Inc. v. Rice, 434 U.S. 429 (1978). In Raymond
Motor, the majority acknowledged "that there is language in Barnwell Bros. 'which read in
isolation from . . . later decisions . . . , would suggest that no showing of burden on interstate
commerce is sufficient to invalidate local safety regulations in the absence of some element of
discrimination against interstate commerce.' " Id. at 443, quoting Bibb v. Navajo Freight Lines,
Inc., 359 U.S. 520, 528-29 (1959). The majority opinion in Raymond Motor, however, rejected
the interpretation which reads Barnwell to say "that inquiry under the Commerce Clause is
ended without a weighing of the asserted safety purpose against the degree of interference with
interstate commerce." 434 U.S. at 443. But the four concurring Justices felt compelled to file a
narrower, separate opinion which strongly emphasized the "illusory nature of the safety in-
terests in this case," rather than the burden thereby imposed on interstate commerce. Id. at
450 (Blackmun, J., concurring). This concurring opinion warns that "if safety justifications are not
illusory, the Court will not second guess legislative judgment about their importance in com-
parison with related burdens on interstate commerce." Id. This language could certainly suggest
that legitimate state safety regulations are to be judged independently of issues relating to
burdens on commerce. Cf. D. ENGDAHL, CONSTITUTIONAL POWER: FEDERAL AND STATE
292-94 (1974) (stating that the balancing test may be in flux).

On the other hand, such language might be best understood, not as a repudiation of the
concept of weighing the burdens on interstate commerce, but rather as a reaction against the
willingness of some courts to undertake clearly legislative functions, such as by resolving con-
flicts in evidence presented to the state legislature. See Brotherhood of Locomotive Firemen &
Engineermen v. Chicago, R.I. & Pac. R.R., 393 U.S. 129, 136 (1968); Southern Pac. Co. v.
Arizona ex rel. Sullivan, 325 U.S. 761, 784 (1945) (Black, J., dissenting). Indeed, this language
might be interpreted to indicate that state safety interests weigh very heavily in determining
whether such regulation unduly burdens commerce. See cases cited note 229 infra.

Nonetheless, the Raymond Motor concurrence suggests that some of the Justices may be
leaning towards significantly narrowing the negative implications of the commerce clause. This
possibility may explain the willingness of Congress to attempt explicit resolution of federalism
issues in federal legislation, as in section 26 of the CPSA. Such detailed preemption language is
rare in federal legislation. For another recent example, see the Hazardous Materials Transporta-
tion Act, 490 U.S.C. § 1811 (1976). For a discussion of this act and related legislation, see Frye,
Recent Developments in the Transportation of Hazardous Materials, 10 TRANsP. L.J. 97, 119-20
(1978).

226. See Hughes v. Oklahoma, 441 U.S. 322, 336-38 (1979); Philadelphia v. New Jersey, 437
U.S. 617, 624 (1978).

227. See Hughes v. Oklahoma, 441 U.S. 322, 336-38 (1979); Philadelphia v. New Jersey, 437
U.S. 617, 626-29 (1978); Hunt v. Washington State Apple Ad. Comm'n, 432 U.S. 333, 351-54
(1977).
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interstate commerce by the regulation does not outweigh the benefits
of the regulation; 228 and 4) that there are no less burdensome, non-
discriminatory alternatives available. 229

The first element, a legitimate state interest, may be satisfied by
emphasizing that the public health and safety are the goals toward
which state consumer product safety regulation is directed. In com-
merce clause litigation, the Court has shown a special tolerance for
state regulation serving to protect health and safety, not only because
these goals have traditionally been included in the "police powers"
reserved to the states,2 30 but also because any court would hesitate to
find health and safety less important than the financial burdens result-
ing from interference with interstate commerce. 23'

But the mere fact that a state couches its legislative purpose in
terms of health and safety will not necessarily immunize a statute
from challenge under the commerce clause. Where the health or
safety purpose of challenged legislation merely supplements an im-
proper motive, such as economic discrimination against out-of-state
enterprise, the legislation is unconstitutional.2 3 2 Further, if the

228. See Raymond Motor Transp., Inc. v. Rice, 434 U.S. 429, 444-47 (1978); Pike v. Bruce
Church, Inc., 397 U.S. 137, 145-46 (1970).

229. Hughes v. Oklahoma, 441 U.S. 332, 336-38 (1979); Hunt v. Washington State Apple Ad.
Comm'n, 432 U.S. 333, 354 (1977); Dean Milk Co. v. City of Madison, 340 U.S. 349, 354-56
(1951).

230. See, e.g., Huron Portland Cement Co. v. City of Detroit, 362 U.S. 440, 442 (1960). The
Court's deference to state safety regulations was also emphasized in both the majority and con-
curring opinions in Raymond Motor Transp., Inc. v. Rice, 434 U.S. 429 (1978). Although the
Court held invalid the state law limiting the length of trucks using state highways, id. at 447-48,
the opinion of the court acknowledged that "it also is true that the Court has been most reluc-
tant to invalidate under the Commerce Clause ' "state legislation in the field of safety where the
propriety of local regulation has long been recognized." '" Id. at 443, quoting Pike v. Bruce
Church, Inc., 397 U.S. at 143, quoting Southern Pac. Co. v. Arizona ex rel. Sullivan, 325 U.S.
at 796 (Douglas, J., dissenting). See note 225 supra.

231. See Brotherhood of Locomotive Firemen & Engineermen v. Chicago, R.I. & Pac. R.R.,
393 U.S. 129, 139-40 (1968). In Brotherhood of Locomotive Firemen, the Supreme Court re-
versed the decision of the district court and upheld the constitutionality of a state law specifying
a minimum number of crew members to be carried by a train. Id. at 144. In so doing, the
Court stated that it was improper for

the District Court to place a value on the additional safety [fostered by the challenged
state legislation] in terms of dollars and cents, in order to see whether this value, as
calculated by the court, exceeded the financial cost to the railroads. . . . It is difficult at
best to say that financial losses should be balanced against the loss of lives and limbs of
workers and people using the highways.

Id. at 139-40. See also note 230 supra.
232. See notes 227-229 and accompanying text supra. An early expression of this limitation

is found in Baldwin v. G.A.F. Seelig, Inc., 294 U.S. 511 (1935), where the Supreme Court
struck down New York legislation prohibiting sales of milk produced outside New York and
purchased by the retailer at below the minimum price set for similar purchases within New
York. Id. at 519, 527-28. The state had argued that the regulation of milk prices was designed to
assure an "adequate supply of pure and wholesome milk" and, thus, "to make its inhabitants
healthy" not "rich." Id. at 523. Justice Cardozo's opinion expressed the policy supporting the
rule against discriminatory legislation: "The Constitution was framed ... upon the theory that
the peoples of the several states must sink or swim together." Id.
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safety or health goal targeted by the challenged state legislation is
ineffectively promoted by such legislation, this can hardly justify a
material impediment to interstate commerce. 233 Finally, even where
a health or safety goal is the primary purpose of state regulation, and
is effectively served, the measure may be vulnerable to attack on the
ground that a less burdensome approach is possible. 234

Some state regulation of consumer product safety is, therefore,
clearly permitted under the commerce clause of the Federal Con-
stitution, but the validity of a particular state regulation will depend
upon the skill with which it is designed. Any state action in this area
will be most easily defended against constitutional attack if the mea-
sures enacted serve only genuine safety goals, 235 and serve such goals
efficiently. 236  Efficiency can be shown by empirical data establishing
both 1) that a safety hazard arising from use of the regulated product
exists, and 2) that the hazard will be ameliorated by the state's chosen
means of regulation. For example, if a state were to attempt regula-
tion of a product risk by requiring that certain minimum information
be included on the label, the measure would be more easily defended
if the state could demonstrate that the purchasers or consumers of the
product were likely to be literate (not small children) and likely to
consult the label at the time of purchase or consumption. Similarly, if
the state wished to require safety caps for poisonous products, such a
regulation would be supported by evidence that the caps work,
thereby countering anecdotal observations that consumers of safety-
capped products often leave the product uncapped to avoid the in-
convenience of having to struggle to open the container.

In designing a consumer product safety regulation, the state gov-
ernment should investigate the likely impact of the regulation on in-
terstate commerce. 23 7  Costs that manufacturers and distributors will

233. See notes 228 & 229 and accompanying text supra; Raymond Motor Transp., Inc. v.
Rice, 434 U.S. 429 (1978); Southern Pac. Co. v. Arizona ex rel. Sullivan, 325 U.S. 761 (1945).

The Raymond Motor Court repeatedly emphasized the failure of the state to provide evi-
dence showing that the state law served the state's asserted goal. See 434 U.S. at 437-38,
444-45, 447-48. In Southern Pacific, it appears that the safety of trains longer than those permit-
ted by the contested statute was likewise "unchallenged." 325 U.S. at 773. See also Bibb v.
Navajo Freight Lines, Inc., 359 U.S. 520, 525 (1959) (in invalidating an Illinois statute requiring
contour mudguards, the Court noted evidence of the regulation's ineffectiveness). For a discus-
sion of another aspect of Raymond Motor, see note 230 supra. For a discussion of Southern
Pacific, see notes 214-21 and accompanying text supra.

234. See note 229 and accompanying text supra.
235. See notes 226 & 230-31 and accompanying text supra.
236. See notes 228 & 233 and accompanying text supra.
237. See notes 225 & 228 and accompanying text supra.

[VOL. 25: p. 232



CONSUMER PRODUCT SAFETY

have to bear as a result of the regulation should be thoroughly
evaluated with an eye toward minimizing such burdens, if possible,
while still providing the protection sought. Other states' actual or
proposed regulations of the same products should also be surveyed,
since a burden which is otherwise reasonable could be judged intol-
erable if a nationally distributed product would encounter mutually
inconsistent regulations in several states. 238

IV. CONCLUSION

Despite the extensive preemptive language of section 26 of the
Consumer Product Safety Act, 239 there is still a broad area of regula-
tory action open to state governments. The explicit limitations of sec-
tion 26 of the CPSA make it inapplicable to state regulation of prod-
uct risks not yet the subject of CPSC safety standards. 240 As to
such product risks, state safety standards will most likely be upheld as
consistent with the federal legislation and valid under the commerce
clause of the Constitution if the regulation has been properly de-
signed to -affect only legitimate health or safety risks, 241 to ameliorate
those risks efficiently, 242 and to burden commerce as little as possible
while achieving the targeted health and safety goals. 243 State laws
banning a product altogether are unaffected by the federal legisla-
tion. 244

Such regulation not only requires careful investigation and
analysis, but probably also necessitates documentation of the care
with which the adopted regulatory design was chosen. 245 Where ex-
tensive research data are unavailable, state officials should at least be
prepared to provide some coherent reasoning to support the mode of
regulation adopted. In theory, this approach involves little more than
sound legislative or administrative methods. In practice, however,
some state officials may be hesitant or unable to build elaborate foun-
dations for their regulatory decisions. Whether less carefully con-
ceived state regulation stems from inadequate staffing or funding of

238. See, e.g., Bibb v. Navajo Freight Lines, Inc., 359 U.S. 520, 526-28, 529-30 (1959) (Il-
linois law required trucks to use contour mudguards; other states required conventional mud-
guards; law held invalid because of the burden on commerce imposed by the conflicting re-
quirements).

239. For the text of § 26 of the CPSA, see note 70 supra.
240. See notes 188-91 and accompanying text supra.
241. See notes 227 & 230-31 and accompanying text supra.
242. See notes 229 & 232-33 and accompanying text supra.
243. See notes 228-29 & 234 and accompanying text supra.
244. See note 82 and accompanying text supra.
245. See notes 235-38 and accompanying text supra.
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state government, from pro- or anti-business biases on the part of
state officials, or from other sources, regulation not founded upon
careful research and analysis may be vulnerable to attack under the
commerce clause of the Constitution. 246

Once the CPSC promulgates a safety standard regarding any
product risk, however, state regulatory authority becomes subject to
the detailed limitations of section 26.247 An activist Commission
could thus narrow the realm of permissible state regulation in this
field. Nevertheless, with so many potential targets for regulation,
even a highly activist Commission could not develop safety standards
for a majority of the product risks addressable under the CPSA with-
out years of additional investigation and analysis. Furthermore, if and
when the Commission seeks to regulate product risks not previously
regulated by the federal government, states can participate in the de-
velopment of the new federal standards.2 48  This statutorily
sanctioned participation will, of course, be most persuasive where of-
fered by a state government with a history of effective regulation.

246. See notes 192-238 and accompanying text supra.
247. See notes 82-91 and accompanying text supra.
248. See note 44 and accompanying text supra.
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