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NOT PRECEDENTIAL

UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

No. 02-1858

AMERICAN LIFE INSURANCE COMPANY,
Appdlant
V.

CARLOSD. PARRA;
ASIAT SA,
THE PARKWAY CORPORATION

On Apped from the United States District Court
for the Didtrict of Delaware
(D.C. No. 98-cv-00401)
Didrict Judge: Hon. Roderick R. McKevie

Submitted Under Third Circuit LAR 34.1(q)
October 28, 2002

Before SLOVITER, FUENTES, Circuit Judges
and DIAMOND,* Digtrict Judge

(Filed )

OPINION OF THE COURT

Hon. Gustave Diamond, United States Didtrict Court for the Western Didtrict of
Pennsylvania, Stting by desgnation.



SLOVITER, Circuit Judge.

Appdlant, American Life Insurance Company (ALICO), apped s to this court from
the Didtrict Court’s Amended Order vacating the preliminary injunction it had previoudy
entered asto arbitration and dismissng ALICO’ s request to order the ingtitution of anew
arbitration pandl. Because we conclude that the District Court correctly interpreted our

decisonin American LifeIns Co. v. Parra, 265 F.3d 1054 (3d Cir. 2001) (table),

unreported opinion in No. 99-5983 (July 6, 2001), by dlowing Carlos D. Parra, formerly
an ALICO Generd Managing Agent, to proceed with his damage dlams in arbitration,
conditioned on Parral s withdrawal of the fraudulent inducement claim, we will affirm.

l.

Inasmuch as the parties are familiar with the lengthy factua and procedurd
background of this case, which is extensvely st forth in the opinion of the Digtrict Court,
we refer only to those facts as are pertinent to the issue under consideration.

Parra, an Argentinean citizen, sold off-shore unlicensed life insurance for ALICO in
Latin America. Over many years, Parra developed a network of agentsfor sdling ALICO
life insurance that was known as the “Parra Network.” Parraand two of his closdly related
companies, Asat and the Parkway Corporation, received commissions and bonuses from
ALICO for policies sold or renewed through network sales persons.

Parraand Asat (collectively Parra) initiated an arbitration proceeding against
ALICO on July 31, 1996, pursuant to an arbitration clause in an agreement between the

parties entered into on November 1, 1991. He dleged that ALICO breached agreements



between the parties and sought damages for the aleged destruction of the Parra Network
and wrongful misappropriation of that workforce.

ALICO responded by filing an action in the Digtrict Court for the Didtrict of
Delaware based on aforum sdection clause in a General Release entered between ALICO
and Parraon October 1, 1994. Parrareleased claims with respect to certain broker/agents
in return for ALICO’s payment of $127,292.30. In the Delaware action, ALICO sought an
injunction prohibiting Parra from prosecuting clams related to the Parra Network in the
arbitration proceeding and declaratory relief that the rdlease was vaid. Asan affirmative
defense, Parra asserted that the release was void because ALICO fraudulently induced his
acceptance of the release by misrepresenting its imminent discontinuance of the reevant
line of insurance. He aso contended that the release was executed under duress. The
Digtrict Court preliminarily enjoined proceeding with the arbitration. After ajury trid, the
jury found in favor of Parra on both his fraudulent inducement and duressclams. The
Digrict Court found sufficient support for the jury’s verdict as to fraudulent inducement.

The Court vacated the preliminary injunction and alowed the arbitration to proceed.

ALICO appeded severd of the Digtrict Court’s orders. While the appeal proceeded,
the Arbitration Pand heard evidence but adjourned prior to any find ddiberation pending
ALICO' s gpped. This court affirmed that there was sufficient evidence to support the

jury’sfinding of fraud. American LifeIns. Co. v. Parra, No.

99-5983 (3d Cir. July 6, 2001), at 6. We dso held that the District Court erroneousy held



that the release was void, rather than voidable, and therefore erred by vacating the
preiminary injunction without limiting the daims Parra could pursue in arbitration. We
dtated that due to Parra’ s success on his fraudulent inducement claim, he was “presented
with a choice of remedy: [he] could either eect to rescind the contractua release at issue,

or [he] could affirm it and sue for damages.” 1d. a 8 (citations omitted). Consequently, we
directed the Didtrict Court to amend its order to give notice that it vacates the preliminary
injunction “only if [Parra] abandon[g] [his] dam of damages for fraudulent inducement in
the pending arbitration proceeding.” 1d. at 9.

On remand, the Digtrict Court held that Parra could proceed with the arbitration
because he eected to rescind the release, amended his clam before the Arbitration Pandl,
and agreed not to seek any damages for ALICO' s fraudulent inducement in obtaining the
rdease. In addition, the Court found that Parra was not required to return the consderation
ALICO paid to Parrafor the release, $127,292.30 plus interest, prior to proceeding with
the arbitration proceeding. Rather, the Court’s Amended Order required the Arbitration
Pand to offset any damages awarded to Parra by the amount of the consideration owed
ALICO. If the Pand failed to make the offset, or the amount of consideration exceeded
any award by the Pand, the Didtrict Court retained jurisdiction over ALICO's claim for
recovery. Finaly, the Digtrict Court held that requiring Parra to withdraw his fraudulent
inducement claim before the Arbitration Pandl satisfied this court’s mandate on remand and
the court denied ALICO' srequest for anew arbitration hearing.

Subsequent to the District Court’s Amended Order, the Arbitration Panel awarded
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Parra $3,750,000 for losses suffered due to ALICO’s “misappropriation of, and
interference in, the network Parradeveloped.” Pand Decison a 16. The Panel explicitly
dated that the issue of the fraudulent inducement of the release was not submitted nor
considered by the Panel. Panel Decison a 12. ALICO appedsthe Didtrict Court’s
Amended Order alowing Parrato continue the arbitration proceeding.
.

The Digtrict Court had subject matter jurisdiction over this proceeding pursuant to
28 U.S.C. §1331. ALICO sought to enjoin part of an arbitration initiated under the Inter-
American Convention on Internationa Commercia Arbitration, and therefore, the case
arises under the laws and tresties of the United States. We have appellate jurisdiction
pursuant to 28 U.S.C. 8§ 1291. We exercise plenary review where the decision is based

upon the interpretation and gpplication of the law. Epstein Family P ship v. Kmart Corp.,

13 F.3d 762, 765-66 (3d Cir. 1994).

ALICO chdlengesthe Digtrict Court's Amended Order, seeking reversal and anew
arbitration proceeding. First, ALICO argues that the District Court committed error by
alowing Parrato continue with the arbitration without first properly rescinding the relesse.

It notes that we had held that because the rel ease was fraudulently induced, it was voidable,
but not void. A voidable contract remainsin full force until the party with the power of

avoidance rescinds the contract. See Aetna Cas. & Sur. Co. v. Duncan, 972 F.2d 523, 526

(3d Cir. 1992). ALICO clamsthat Parra sfailure to return the consideration received for

the release means that the rdease is sill enforceable and that Parra cannot seek arbitration



until the congderation is repaid.

The Digtrict Court correctly dismissed this argument.  Although the Court
recognized that Parra must elect aremedy by ether rescinding the release or suing for
damages on the release, it held that Parra could rescind the release and seek arbitration
before returning the consideration to ALICO. Here, Parra eected to rescind the release
and amend his clam before the Pand by dropping any claims based on the fraudulent
procurement of the release. Moreover, the Didrict Court, considering the unique
circumstances of this case, found that requiring Parrato repay the consideration prior to
the arbitration would “hold the arbitration hostage.” App. a A-18. Given Parra s need for
flexibility, and the absence of any harm to ALICO, adday in repayment was warranted. See

DiSabatino v. United States Fid. & Guar., 635 F. Supp. 350, 356 (D. Del. 1986)(in atort

case, the consideration for a rescinded settlement could be deducted from the final amount
of damages); Restatement (First) of Restitution 8 65(f), cmt. e (1937) (“If what has been
received is merely money which can be credited upon the amount which will be paid to the
trandferor, it is unnecessary to require him to offer to repay it.”). In any event, as Parra
argues, the issueis moot in this case because ALICO's clam for return of the
congderation is currently being heard by the Digtrict Court. Thus, the Digtrict Court did
not err in finding that Parra properly rescinded the release while delaying return of the
consideration to ALICO.

ALICO arguesthat even if Parratook adequate action to rescind the release, he

waited too long by first bringing fraudulent damages clams based on the release. However,



ALICO walved thisissue by failing to rase it before the Didrict Court. 1t iswel
established that, “fallure to raise an issue in the digtrict court congtitutes awaiver of the

argument.” Medicd Protective Co. v. Watkins, 198 F.3d 100, 105-06 n.3 (3d Cir.

1999)(citation omitted).

ALICO aso contends that the Didtrict Court erred by delegating the issue of
repayment to the Pand when that issue was before the Digtrict Court due to the forum
sdection dauseintherdease. ALICO's argument is moot because the Panel refused to
consder the issue and it is now before the Digtrict Court.

Finaly, ALICO argues that the Digtrict Court should have required designation of
anew arbitration pand. ALICO contends the Panel was biased by its prior receipt of
evidence on Parrd s fraudulent inducement clams. We hold that by barring Parrd's
fraudulent inducement clams the Didtrict Court satisfied the requirements of our decison.
See Parra, No. 99-5983, at 9 (“the order will be effective only if the appellees abandon
their clam of damages for fraudulent inducement in the pending arbitration proceeding.”).
Our decision did not require the Digtrict Court to nullify the extensive work of the Pandl.
Arhitration panels are professona bodies able to discern the evidence relevant for the
clams before them. In this case, the Digtrict Court properly found that a new pand was
unnecessary and wasteful. Its conclusion was supported by the Panel’ s findings, which
dated, “[t]he fraudulent inducement of the ‘ Release’ issue was not submitted to nor ever
consdered by thisPand. The Pand has never considered any evidence during the hearings

regarding whether the ‘Release’ was fraudulently obtained.” Pand Decison a 11-12.



Thus, the Didrict Court’s limitation on Parra s clams adequately fulfilled the requirements

of our decison.

1.
The Didgtrict Court properly amended its Order on remand. Accordingly, we will

afirm.

TO THE CLERK:

Pease file the foregoing opinion

Circuit Judge

UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

No. 02-1858

AMERICAN LIFE INSURANCE COMPANY,
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V.
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ASIAT SA,
THE PARKWAY CORPORATION



On Apped from the United States District Court
for the Didtrict of Delaware
(D.C. No. 98-cv-00401)
Didrict Judge: Hon. Roderick R. McKevie

Before SLOVITER, FUENTES, Circuit Judges
and DIAMOND,* Didrrict Judge
JUDGMENT
This cause came on to be heard on the record from the United States District Court
for the Didtrict of Delaware and was submitted pursuant to Third Circuit LAR 34.1() on
October 28, 2002.

On congderation whereof, it is now here ORDERED AND ADJUDGED by this

* Hon. Gugtave Diamond, United States Digtrict Court for the Western Didtrict of
Pennsylvania, Sitting by designation.



Court that the order of the said District Court entered February 25, 2002 be, and the same
is, hereby affirmed. Codistaxed againgt appellant. All of the above in accordance with the
opinion of this Court.

ATTEST:

Clerk

Dated:
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October 29, 2002

To: MarciaM. Waldron, Clerk

From: Judge Soviter

Re American Life Insurance Co. v. Para,
No. 02-1858
Submitted October 28, 2002

Dear Marcy:
Enclosed for filing is the not precedentia opinion in the above case which

has been cleared in accordance with our procedure. A signed origina will be delivered to
your office.

DKSmlk DKS
Enclosure

CC: Judge Fuentes

Judge Diamond
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