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PSYCHOSURGERY AND THE INVOLUNTARILY CONFINED

Men ought to know that from the brain and from the brain only
arise our pleasures, joys, laughter, and jests as well as our sorrows,
pains, griefs and tears. Through it, in particular, we think, see,
hear, and distinguish the ugly from the beautiful, the bad from the
good, the pleasant from the unpleasant .... It is the same thing
which makes us mad or delirious, inspires us with dread and fear,
whether by night or by day, brings sleeplessness, inopportune mis-
takes, aimless anxieties, absentmindedness, and acts contrary to
habit.

Hippocrates
The Sacred Disease 1

I. INTRODUCTION

During its developmental stages, 2 and throughout the fifties and sixties,
the legal issues involved in the performance of psychosurgery 3 were largely
ignored by the legal community.4 The development of scientifically refined
techniques for psychosurgery, 5 however, coincided with the climate of gen-
eral political unrest in the late 1960's. 6 This climate, evidenced in part by a
general fear of behavior control and a concern about the possible abuse of
minorities, 7 provided the background against which a growing public con-
cern about the uses of psychosurgery arose. 8 Dr. Peter Breggin, a psychia-
trist, wrote a series of articles that criticized the increased incidence of
psychosurgery 9 and the political implications of suggestions that urban riots
and other acts of "senseless violence" might be prevented, at least in part,
by appropriate diagnostic techniques and surgical intervention.' 0 The popu-

1. HIPPOCRATES, COLLECTED WORKS 175 (W. Jones trans. 1923).
2. For a discussion of the early history and development of psychosurgery, see notes 26-50

and accompanying text infra.
3. For a definition of "psychosurgery" and a discussion of the issues and problems involved

in defining psychosurgery, see notes 16-25 and accompanying text infra.
4. Annas & Glantz, Psychosurgery: The Law's Response, 54 B.U.L. REV. 249, 251 (1974).
5. For a discussion of the more contemporary psychosurgical procedures, see note 18 infra.
6. NATIONAL COMMISSION FOR THE PROTECTION OF HUMAN SUBJECTS OF BIOMEDICAL

AND BEHAVIORAL RESEARCH, PSYCHOSURGERY: REPORT AND RECOMMENDATIONS 2 (1977)
(Sup. Doc. No. Y3.H88:2P95) [hereinafter cited as REPORT].

7. Id.
8. id.
9. Breggin, The Return of Lobotomy and Psychosurgery, reprinted in 118 CONG. REC.

5567 (1972). See also Breggin, Lobotomy Is Still Bad Medicine, MEDICAL OPINION, March
1972, at 32.

10. Breggin, Psychosurgery for the Control of Violence-Including a Critical Examination
of the Work of Vernon Mark and Frank Ervin, reprinted in 118 CONG. REC. 11,396 (1972),

(949)
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lar novels A Clockwork Orange,1 1 One Flew Over the Cuckoo's Nest, 12 and
The Terminal Man 13 contributed to a growing public awareness, as did re-
ports that psychosurgery had been performed on prisoners in California. 14

Reacting to this widespread public concern, the legal community formu-
lated a tentative response to the issues raised by the performance of
psychosurgical procedures. Due to the emotional nature of the issues, that
initial response was, in some cases, an overreaction to the problem. 15

Gradually, however, a more reasoned approach to the use of psychosurgery
has been formulated. This comment will focus on the adequacy of the law's
response to psychosurgery, with specific reference to the performance of
psychosurgery on two distinct classes of individuals: the involuntarily con-
fined mental patient and the prison inmate. In evaluating the legal response
to psychosurgery, particular emphasis will be placed on the constitutional
analysis involved to determine the extent to which the various regulatory
approaches have preserved the individual's physical and mental integrity,
the physician's ability to pursue his vocation of medical practice and re-
search, and the future patient's access to the potential benefits of contem-
porary psychosurgical research.

rewritten and republished in NEURAL BASES OF VIOLENCE AND AGGRESSION (W. Fields & W.
Sweet ed. 1975).

The proposal that acts of violence could be prevented by psychosurgery was first made by
Drs. Ervin, Mark, and Sweet in a letter which linked "arson, sniping and physical assault" to
"brain dysfunction." Ervin, Mark & Sweet, Role of Brain Disease in Riots and Urban Violence,
201 J.A.M.A. 895 (1967). The authors called for an extensive screening of Americans to discover
and treat potentially violent individuals. Id. See also V. MARK & F. ERVIN, VIOLENCE AND THE
BRAIN (1970).

11. A. BURGESS, A CLOCKWORK ORANGE (1962).
12. K. KESEY, ONE FLEW OVER THE CUCKOO'S NEST (1962).
13. M. CICHTON, THE TERMINAL MAN (1972). This story dealt with the control of tem-

poral lobe epilepsy through computer controlled electrical stimulation of the brain (ESB). Id.
14. Aarons, Brain Surgery is Tested on 3 California Convicts, Wash. Post. Feb. 25, 1972,

§ A, at 1, col. 7. The article stated in part:
A California prison hospital has experimented with brain surgery to control violent,

aggressive spasms of inmates it described as "brain damaged."

Three inmates with a history of episodic seizures of uncontrollable violence,
apparently caused by brain damage, had portions of their amygdalas destroyed by a rela-
tively new and sophisticated technique known as stereotaxic surgery.

According to prison officials, all three inmates-in their lucid moments-granted con-
sent to the operations, as did members of their families. (This could not be verified, since
access to medical records was denied.) Furthermore, according to L.J. Pope, a retired
Navy doctor who is superintendent of Vacaville, the subjects were quite anxious to be
helped.

Id.
These general issues also received wide exposure in articles appearing in a number of

popular magazines. See, e.g., Mason, New Threat to Blacks: Brain Surgery to Control Be-
havior, EBONY, Feb. 1973, at 62; TIME, April 3, 1972, at 50.

15. For example, in 1973, Congressman Louis Stokes introduced legislation that would have
prohibited all forms of psychosurgery designed to alter behavior from being performed in feder-
ally funded health care facilities. H.R. 5371, 93d Cong., 1st Sess., 119 CONG. REC. 6761-64,
6784 (1973).

950
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II. PRELIMINARY INFORMATION

A. Psychosurgery Defined

As widespread disagreement over the safety and effectiveness of
psychosurgery exists, 16 a precise definition of the actual procedure remains
illusive. Proponents of psychosurgical operations sharply distinguish classic
frontal lobe surgery' 7 from the more technologically refined contemporary

16. A central issue surrounding the practice of psychosurgery has been the underlying
medical justification for the procedure. REPORT, supra note 6, at 7. A survey of the literature
would appear to indicate that psychosurgery has met with considerable therapeutic success.
Neurotic patients have benefited from the performance of psychosurgery. Restak, The Promise
and Peril of Psychosurgery, SAT. REV. WORLD, Sept. 25, 1973, at 54. Substantial success has
also been reported in the treatment of obsessive-compulsive neurosis, a disorder often charac-
terized by a constant fixation on a single object or activity. Bridges, Goktepe & Maratos, A
Comparative Review of Patients with Obsessional Neurosis and with Depression Treated by
Psychosurgery, 123 BRIT. J. PSYCH. 663, 664, 673 (1973); Tan, Marks & Marset, Bimedial
Leucotomy in Obsessive-Compulsive Neurosis: A Controlled Serial Inquiry, 118 BRIT. J. PSYCH.
155, 163 (1971). Certain operations have enabled previously institutionalized patients to return
to their families and resume partial or full employment. Str6m-Olsen & Carlisle, Bi-Frontal
Stereotactic Tractotomy, 118 BRIT. J. PSYCH. 141 (1971). Moreover, psychosurgery has pro-
vided a substantial benefit to patients suffering from intractable pain, whether caused by un-
known psychological factors or by untreatable physical disease. Roberts & Vilinskas, Control of
Pain Associated with Malignant Disease by Freezing: Cryoleucotomy, 37 CONN. MED. 184
(1973); Selker & Jannetta, Central Pain and Central Therapy of Pain, CURRENT PROB.
SURGERY, Feb. 1973, at 59. More modest claims have been asserted concerning the effective-
ness of psychosurgery in the treatment of schizophrenic patients. Templer, The Efficacy of
Psychosurgery, 9 BIOLOGICAL PSYCH. 205, 206-08 (1974).

In contrast, other medical experts assert that the risks of psychosurgery are unreasonably
high, noting the irreversibility of the procedure and the inconclusive and contradictory data
regarding the effects of psychosurgery, particularly upon "violent" patients. Chorover,
Psychosurgery: A Neuropsychological Perspective, 54 B.U. L. REV. 231, 239-45, 247-48 (1974).
In addition, since most psychosurgery is performed in the context of clinical practice, and is
therefore without a research protocol or any form of review, few attempts have been made to
systematically measure the patient's preoperative status against his post-operative condition.
Furthermore, subsequent evaluations are rarely performed by persons who have no vested in-
terest in the outcome of the surgery. E. VALENSTEIN, BRAIN CONTROL 296 (1973). See also
Mearns, Law and the Physical Control of the Mind: Experimentation In Psychosurgery, 25
CASE W. RES. L. REV. 565, 599-600 (1975). Furthermore, a significant number of studies are
conducted without proper research controls, which would permit the researcher to measure the
effects of the surgery compared against the effects of other forms of treatment, or no treatment.
Breggin, The Return of Lobotomy and Psychosurgery, reprinted in 118 CONG. REC. 5567, 5575
(1972); Templer, supra, at 206-07. Another criticism involves the application of techniques to
humans by surgeons who have neither full knowledge nor appreciation of the complexity and
implications of the results of animal research. E. VALENSTEIN, supra, at 326-55. Valenstein, for
example, reports that incisions in the limbic system in animals produce unreliable and unpre-
dictable results, often either increasing aggression or producing marked abnormalities in be-
havior. Id. at 137. See also Chorover, supra, at 238.

17. The classic prefrontal lobotomy or leucotomv is accomplished by severing certain fiber
tracts running between the two frontal lobes and the rest of the brain with a special knife, the
leucotome, which is inserted through a small opening drilled in the skull. Goldstein, Prefrontal
Lobotomy: Analysis and Warning, 182 SCIENTIFIC AM., Feb. 1950, at 44. For a discussion of
the historical development of the lobotomy procedure, see notes 32-50 and accompanying text
infra.

COMMENT
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procedures. I A typical definition of contemporary psychosurgery is "any
neurosurgical operation that affects human behavior, even if the patients
being treated have obvious brain disease." 19 Definitions of psychosurgery
offered by critics of the procedure contain similar factual elements, but in-
clude words with a strikingly different emotional emphasis:

Psychosurgery is any surgery which mutilates or destroys brain
tissue to control the emotions or behavior without treating a known
brain disease. . . . [P]sychosurgery is a pacifying operation which
blunts the emotions and subdues behavior regardless of the pres-
ence or absence of any brain disease or any particular psychiatric
problem. It is simply a mutilating operation whose effect is to de-
stroy the individual's ability to respond emotionally. 2"

In 1974, the National Commission for the Protection of Human Subjects
of Biomedical and Behavioral Research (Commission) was established 2 1 to
investigate past uses of psychosurgery and to recommend to the Secretary of
Health, Education, and Welfare "policies defining the circumstances (if any)
under which the use of psychosurgery may be appropriate." 2 2 Psychosurgery
was defined in the Commission's report 23 as follows:

18. The stereotaxic method of psychosurgery, which is considerably more exact and sophisti-
cated than the lobotomy, allows the placement of needle sized electrodes deep inside specific
regions of the brain, which are then used to stimulate or destroy certain portions of brain tissue.
Chorover, supra, note 16, at 235-37; Kelly, Richardson & Mitchell-Heggs, Stereotactic Limbic
Leucotomy: Neurophysiological Aspects and Operative Technique, 123 BRIT. J. PSYCH. 133,
137-38 (1973). For a discussion of this form of surgery and photographs of the tools and
techniques used, see V. MARK & F. ERVIN, supra note 10, at 71-85.

19. Mark, Psychosurgery Versus Anti-Psychiatry, 54 B.U.L. REV. 217, 218 (1974).
20. Breggin, supra note 10, at 11,396-97. Breggin, one of this country's most vocal oppo-

nents of psychosurgery, has characterized psychosurgery as no more "a medical procedure ...
than the mutilation of an arm as punishment for a crime is a medical procedure.'" Hearings on
S. 974, S. 878 and S.J. Res. 71 Before the Subcomnn. on Health of the Senate Comnmn. on Labor
and Public Welfare, 93d Cong., 1st Sess. 359 (1973) (Sup. Doc. No. Y4.L11/2:H34/32/973) (re-
marks of Dr. Peter Breggin [hereinafter cited as Hearings]. This definition has legal implications
because neither individuals nor their legal guardians may consent to a procedure that may be
considered a mutilation. See, e.g., 4 W. BLACKSTONE, COMMENTARIES ON THE LAWS OF ENG-
LAND *205; Annot., 86 A.L.R.2d 268 (1962). Although the ancient rationale for this rule cen-
tered on the king's right to aid his subjects, its modern justification is grounded upon the state's
interest in maintaining the health of its citizens. Annas & Glantz, supra note 4, at 255-56. See
State v. Bass, 255 N.C. 42, 46-47, 120 S.E.2d 580, 583 (1961) (doctor convicted as accessory
before the fact to crime of mayhem for anesthetizing fingers of individual who desired to have
them amputated in order to collect insurance proceeds). The analogy between psychosurgery
and mutilation of mayhem, however, has rarely been made in a legal context. Kidd, Limits of
the Right of a Person to Consent to Experimentation on Himself, 117 SCIENCE 211, 212 (1953);
Note, Experimentation on Human Beings, 20 STAN. L. REV. 99, 116 (1967).

21. National Research Act, Pub. L. No. 93-348, § 201(a), 88 Stat. 342, 348 (1974).
22. Id. § 202(c), 88 Stat. at 350. The Commission published the results of its investigation in

1977. REPORT, supra note 6. The Commission's report was also published in the Federal Regis-
ter. 42 Fed. Reg. 26,318 (1977).

23. REPORT, supra note 6.

[VOL. 24: p. 949

4

Villanova Law Review, Vol. 24, Iss. 5 [1979], Art. 4

https://digitalcommons.law.villanova.edu/vlr/vol24/iss5/4



1978-1979]

The term "psychosurgery," ... means (except as stated be-
low): brain surgery, implantation of electrodes, destruction or di-
rect stimulation of brain tissue by any means (e.g., ultra-sound,
laser beams), or the direct application of substances to the brain
when any of these procedures is performed either (1) on normal
brain tissue of a person, for the purpose of changing or controlling
the behavior or emotions of such person, or (2) on diseased brain
tissue of a person, if the primary purpose of performing the proce-
dure is to control, change, or affect any behavioral or emotional
disturbance of such person. Such term does not include (a) electric
shock treatments, (b) surgery or other invasions of the brain de-
signed to cure or ameliorate the effects of movement disorders
(e.g., epilepsy, parkinsonism), and (c) excision of brain tumors.
With respect to the relief of pain, surgical or other invasions of the
brain which interrupt the transmission of pain along sensory path-
ways are not within the definition of psychosurgery; however,
when such procedures are designed to relieve the emotional re-
sponse to pain (without affecting the sensation of pain) they fall
within the definition of psychosurgery. 24

In summary, the generic definition of "psychosurgery," agreed upon by
those who favor, oppose, or are "morally neutral" to it appears to be: any
procedure involving the physical manipulation of the brain for the primary
purpose of specific behavior modification. 25

24. Id. at 57. Psychosurgery was defined in the Commission's enabling legislation as
brain surgery on (1) normal brain tissue of an individual who does not suffer from any
physical disease, for the purpose of changing or controlling the behavior or emotions of
such individual, or (2) diseased brain tissue of an individual, if the sole object of the
performance of such surgery is to control, change, or affect any behavioral or emotional
disturbance of such individual. Such term does not include brain surgery designed to cure
or ameliorate the effects of epilepsy and electric shock treatments.

National Research Act, Pub. L. No. 93-348 § 202(c), 88 Stat. 342, 350 (1974). The Commission
amended this statutory definition by: 1) replacing the word "sole" with "primary;" 2) including
techniques other than surgical procedures-such as the implantation of electrodes, destruction
or direct stimulation of brain tissue by any means (e.g., ultra-sound or laser beams), and the
direct application of substances to the brain-when the primary purpose of such procedures is
to change or control behavior or emotions; and 3) expanding the types of procedures excluded
from the definition to include: a) surgery to relieve motor disorders (e.g., parkinsonism and
other disorders as well as epilepsy); b) surgery to remove tumors; and c) surgery to alleviate
pain (but excepting, however, procedures designed to modify the emotional response to persis-
tent pain without affecting the transmission of pain). REPORT, supra note 6, at xvi-xvii.

25. See also Note, Psychosurgery: The Rights of Patients, 23 Loy. L. REV. 1007, 1009
(1977); See also Annas & Glantz, supra note 4, at 249.

COMMENT
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B. A Brief History of Psychosurgery

The first procedure 26 fitting the generic definition of "psychosurgery" 27
was performed by Dr. Gottlieb Burckhardt in 1891.28 Burckhardt had at-
tempted to calm excitable patients by destroying a strip of cerebral cor-
tex. 29  Notwithstanding his belief that some patients had improved, 3 0

Burckhardt was forced to discontinue the operations due to vigorous opposi-
tion 3 1 by the medical community.

The widespread adoption of psychosurgery 32 is generally attributed to
the development of the classic prefrontal lobotomy 33 by Dr. Egas Moniz, a
Portuguese neuropsychiatrist. 34  In 1935, after hearing a report of the cahn-
ing effect of frontal lobe removal on monkeys and chimpanzees, 35 Moniz
operated on certain patients who had allegedly proven unresponsive to other

26. Modern psychosurgical techniques did not develop until the late nineteenth century.
See notes 28-31 and accompanying text infra. The practice of psychosurgery, however, report-
edh, traces to "trephining," a primitive method of opening the skull performed by the Incas
over 12,000 years ago, probably with the expectation of releasing demons. Note, Beyond the
"Cuckoo's Nest": A Proposal for Federal Regulation of Psychosurgery, 12 HARV. J. LEGIs. 610,
612 (1975). See also Flor-Henry, Psychiatric Surgery-1935-1973: Evolution and Current
Perspectives, 20 CAN. PSYCH, A.J. 157, 157 (1975); TIME, supra note 14, at 50. Ancient Roman
writings contain later references to the relief given to the insane through sword wounds to the
head. Restak, supra note 16, at 54-55. See also Note, supra, at 612. The development of
psychosurgery can also be traced to the eighteenth century science of phrenology, which was
based on the theory that the many aspects of human behavior could be reduced to an enumera-
ble set of "faculties," "functions" or "powers of the mind," each of which could be localized
within the brain. Chorover, supra note 16, at 232. The phrenologists produced detailed sche-
matic diagrams and argued that individual differences among people could be correlated with
differences in the relative degree of development of particular parts of the brain. Id. See gener-
ally J. DAVIES, PHRENOLOGY, FAD AND SCIENCE: A 19TH CENTURY AMERICAN CRUSADE

(1955).
27. See text accompanying note 25 supra.
28. E. VALENSTEIN, supra note 16, at 266-68.
29. 1d., discussing Burckhardt, Uber Rindenexcisionen, als Beitrag zur operativen Therapie

der Psychosen, 47 ALLO. ZISCHR. PSYCHIAT. 463 (1891).
30. E. VALENSTEIN, supra note 16, at 268. Burckhardt operated on six patients, one of

whom died as a result of the operation. Id. Although the survivors continued to exhibit psy-
chotic symptoms, they were described by Burckhardt as being more peaceful and easier to man-
age. Id.

31. REPORT, supra note 6, at 1. See also E. VALENSTEIN, supra note 16, at 268.
32. See notes 39 & 41-42 and accompanying text infra. For a discussion of the nature of

psychosurgical procedures currently being performed in the United States, see notes 53-57 and
accompanying text infra.

33. For a discussion of the classic prefrontal lobotomy, see note 17 supra.
34. REPORT, supra note 6, at 1. See THE AGE OF MADNESS 157 (T. Szasz ed. 1973), reprint-

ing in part Moniz, How I Caine to Perform Prefrontal Leucotonmy, in CONGRESS OF
PSYCHOSURGERY 7 (1948).

35. Fulton & Jacobsen, The Functions of the Frontal Lobes, A Comparative Study in Mon-
keys, Chimpanzees and Man, 4 ADVANCES MOD. BIOLOGY 113 (1935); Jacobsen, Studies on
Cerebral Function in Primates, 13 COMP. PSYCHl. MONOGRAPHS 3 (1936). Early research by
Drs. Jacobsen and Fulton catalogued the disappearance of frustration, temper tantrums, and
anxiety toward learning tasks following frontal cortex ablation in two chimpanzees. Fulton &
Jacobsen, supra; Jacobsen, supra.

[VOL. 24: p. 949
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forms of treatment.3 6  Moniz' monograph,3 7 describing the generally favor-
able results obtained on his first twenty patients, 38 encouraged other neuro-
psychiatrists and neurosurgeons to adopt similar procedures. 39

Frontal lobe surgery was introduced into the United States in 1936 by
Drs. Walter Freeman, a neurologist, and James Watts, a neurosurgeon, of
George Washington University. 40  The popularity of the procedure gradually
increased, and over the next twenty-five years approximately 50,000 prefron-
tal lobotomies were performed in the United States. 4 ' The majority of
these operations were performed between 1945 and 1955.42 During this
period, the urgent need for the efficient treatment of the many psychologi-
call), disturbed veterans of World War 11,43 combined with the optimistic
reports of the results of the procedures," resulted in a wide scale adoption
of frontal lobe surgery.45 By the end of the fifties, however, the psychiatric

36. Chorover, supra note 16, at 234. Moniz initially used injections of alcohol to coagulate
certain fiber tracts running between the frontal lobes and other parts of the brain. Id. This
technique, however, was abandoned in favor of what came to be known as the classic prefrontal
lobotomy or leucotomy. Id. For a description of this procedure, see note 17 supra.

37. Moniz, Les Premieres Tentatives Operatoires dans le Traitement de Certaines Psychoses,
91 L'ENCEPHALE 1 (1936).

38. THE AGE OF MADNESS, supra note 34, at 158-60. During a 10-week period beginning in
November 1935, Moniz performed a total of 20 operations. Chorover, supra note 16, at 234.
Moniz claimed that seven of the patients had been "cured" by the surgery and that another
eight, who had previously been violent and agitated, became calm, tractable, and generally
easier to manage. THE AGE OF MADNESS, supra note 34, at 158. See also Edson, The Psyche
and the Surgeon, N.Y. Times, Sept. 30, 1973, § 6 (Magazine), at 14, 78. Intelligence and
memory were preserved, although complications in sphincter disturbances, sluggish pupils,
apathy, loss of initiative, and disorientation were observed. Greenblatt & Myerson,
Psychosurgery, 240 NEw ENG. J. MED. 1006, 1014-15 (1949).

39. REPORT, supra note 6, at 1. In the 15 years following the initial work of Moniz, more
than 100,000 lobotomies were performed worldwide. Hearings, supra note 20, at 340 (testimony
of Dr. Bertram Brown).

40. Annas & Glantz, supra note 4, at 250. See Freeman, Frontal Lobotomy in Early
Schizophrenia Long Follow-up in 415 Cases, 119 BRIT. J. PSYCH. 621, 621 (1971). See generally
W. FREEMAN & J. WATTS, PSYCHOSURGERY (2d ed. 1950).

41. Hearings, supra note 20 at 340 (testimony of Dr. Bertram Brown). The procedure be-
came so popular that prefrontal lobotomies were being performed not only on continuously
hospitalized psychotic patients, but also on nonhospitalized neurotics and individuals with
psychosomatic complaints. Chorover, supra note 16, at 234; Chorover, The Pacification of the
Brain, 7 PSYCH. TODAY, May 1974, at 59-60. Dr. Freeman indicated that he alone had been
personally involved with lobotomies performed on more than 3,500 individuals during his
career. Freeman, supra note 40, at 622. See also Restak, supra note 16, at 56.

42. REPORT, supra note 6, at 1.
43. Id. See also Psychosurgery in Veterans Administration Hospitals: Joint Hearings on an

Examination of Psychosurgery at Veterans' Administration Hospitals for the Purpose of Be-
havior Modification Before the Subconmn. on Health of the Senate Comm. of Labor and Public
Welfare and the Subcomm. on Health of the Comm. on Veterans' Affairs, 93d Cong., 1st Sess.
7-8 (1973) (Sup. Doc. No. Y4.Ll1/2:P95/2) (statement of Donald E. Johnson) [hereinafter cited
as Veterans Hearings].

44. It was reported, for example, that schizophrenic patients who had been habitually hos-
pitalized and who were irritable and helpless became "quiet, more cooperative, clean, able to
eat by themselves, capable of working in the hospital, and could even be sent home to their
families." Goldstein, supra note 17, at 44.

45. E. VALENSTEIN, supra note 16, at 55, 390 n.7. See also Veterans Hearings, supra note
43, at 7-8.
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community had substantially lost its enthusiasm for the prefrontal
lobotomy. 46  Mounting concern over bad results 47 coupled with the emerg-
ing popularity of alternative forms of treatment, such as drugs 48 and elec-
troshock,4 9 brought psychosurgical practices to a virtual halt. 50

During the sixties, the accumulation of knowledge regarding the
neuroanatomical regions that regulate emotional responses and the refine-
ment of surgical techniques 51 encouraged the belief that crippling psychiat-
ric symptoms could be alleviated with a minimum of risk by making small
and very localized incisions.5 2 The result of these advances was a re-
surgence of psychosurgery. 53 Currently, approximately 500-600 psychosur-
gical operations are being performed annually in the United States.5 4  The

46. Chorover, supra note 16, at 234-35.
47. Id. at 234. With the increase in the number of candidates for psychosurgery who were

drawn from segments of the population that exhibited fewer "disturbed" forms of behavior, the
occurrence of side effects became increasingly apparent. Id. See note 41 supra. Passivity, blunted
emotions, and a reduced capacity to plan were frequently found in post-operative patients. M.
PINES, THE BRAIN CHANGERS: SCIENTISTS AND THE NE'v MIND CONTROL 18 (1973); Knight,
Neurosurgical Aspects of Psychosurgery, 65 PROC. ROYAL SOC'Y MED. 1099 (1972). Dr. Walter
Freeman, acknowledging these side effects, wrote:

What the investigator misses most in the more highly intelligent individuals is the ability
to introspect, to speculate, to philosophize, especially in regard to the self...

Creativeness seems to be the highest form of human endeavor. It requires imagina-
tion, concentration, visualization, self-criticism, and persistence in the face of frustration,
as well as trained manual dexterity....

Theoretically, on the basis of psychologic and personality studies, creativeness should
be abolished by lobotomy....

... [O]n the whole psychosurgery reduces creativity, sometimes to the vanishing
point.

Freeman, Psychosurgery, in 2 AMERICAN HANDBOOK OF PSYCHIATRY 1521-26, 1534-35 (1959).
In many cases, the procedure was thus less a cure than a pacifier, and reduced many patients to
post-operative vegetables. Older, Psychosurgery: Ethical Issues and a Proposal for Control, 44
Am. J. ORTHOPSYCHIATRY 661 (1974).

48. Mark, supra note 19, at 217-18. With the advent of powerful ataratic drugs, capable of
achieving the same therapeutic goals, the need for surgery decreased. Id. at 218.

49. Note, supra note 26, at 613. Electro-convulsive therapy (ECT) became increasingly
popular because it was a reversible and less drastic means of treatment. See Kalinowksy, The
Convulsive Therapies, in COMPREHENSIVE TEXTBOOK OF PSYCHIATRY 1279 (A. Friedman & H.
Kaplan ed. 1967). It is principally because ECT represents a temporary, albeit severe, intrusion
upon the brain that it is distinguishable fr'om psychosurgery. See note 24, and accompanying
text supra.

50. Chorover, supra note 16, at 235. There is some indication, however, that a limited
number of prefrontal lobotomies continue to be performed at the present time. REPORT, supra
note 6, at 2.

51. REPORT, supra note 6, at 2. For a discussion of the stereotaxic method of
psychosurgery, see note 18 supra.

52. REPORT, supra note 6, at 2.
53. Older, supra note 47, at 662.
54. Edson, supra note 38, at 72. It is virtually impossible to report exactly the number of

psychosurgical operations being performed, or where they are being performed, because of the
lack of any centralized record keeping. Breggin, supra note 16, at 5567. Dr. Breggin, as a result
of his personal correspondence with practitioners, estimates that approximately 400-600 opera-
tions are performed each year in the United States. Id. at 5570. Furthermore, Dr. Breggin
notes that there are approximately 40 practicing psychosurgeons in the United States today. Id.
at 5567.
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A. An Analysis of the Constitutional Considerations

The Kaimowitz court proposed two alternative constitutional theories to
support its nonrecognition of Smith's consent, concluding that the use of
experimental psychosurgery on a mental patient involuntarily confined in a
state institution, even with the patient's formal consent, would violate the
patient's first amendment right to generate ideas as well as his constitution-
ally protected right of privacy.2 51 These same alternative constitutional
theories were also advanced by the petitioners in Aden .252

With respect to the right of privacy, the Kaimowitz court maintained
that this protected interest would be violated by a psychosurgical intrusion
into the intellect of the patient.253  Citing recent Supreme Court decisions
involving privacy,254 the Kaimowitz court held that an individual's mental
processes are protected by the right of privacy255 and that an authorization
of surgery would "fail to recognize and follow the mandates of the Supreme
Court of the United States, which has constitutionally protected the privacy
of body and mind." 256  It is submitted, however, that the privacy argu-
ments of Kaimowitz and the right of privacy as applied to psychosurgery are
unsupported by current constitutional standards.

The threshold question with respect to the applicability of the privacy
concept is whether judicial opinions in the privacy area, such as Roe v.
Wade 257 and Griswold v. Connecticut,258  can be applied to the
psychosurgery issues. Rights pertaining to privacy in Roe and Griswold were
directed toward prohibiting state regulation of activity alleged to be private
and a matter of personal choice.259  The Supreme Court's analysis in the
privacy area has not focused on the individual's right to exercise control over
his body or mind per se. Indeed, the Court in Roe stated:

The privacy right involved, therefore, cannot be said to be abso-
lute. In fact, it is not clear to us that the claim asserted by some
amici that one has an unlimited right to do with one's body as one

terests of the patient. Due to the protected nature of the patient's interests, improved technol-
ogy will not support a relaxation of regulation. See Annas, supra note 75, at 11.

251. JUDIcIARY REPORT, supra note 67, at 520-23. See notes 96-107 and accompanying text
supra.

252. 57 Cal. App. 3d at 679-80, 129 Cal. Rptr. at 546-47. See notes 138-42 and accompanying
text supra.

253. See notes 97 & 104-07 and accompanying text supra.
254. JUDICIARY REPORT, supra note 67, citing Roe v. Wade, 410 U.S. 113 (1973) (procuring

or performing an abortion); Stanley v. Georgia, 394 U.S. 557 (1969) (possessing obscene mate-
rials in the home); Griswold v. Connecticut, 381 U.S. 479 (1962) (prescribing, selling, and using
contraceptives). A similar privacy analysis was noted by the California court in Aden. See note
139 and accompanying text supra.

255. JUDICIARY REPORT, supra note 67, at 523.
256. Id.
257. 410 U.S. 113 (1973).
258. 381 U.S. 479 (1965).
259. See note 254 supra.
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pleases bears a close relationship to the right of privacy previously
articulated in the Court's decisions. The Court has refused to rec-
ognize an unlimited right of this kind in the past. 260

A second difficulty with the privacy analysis is that it makes an alleged
violation of the right of privacy virtually indistinguishable from the tort of
battery. 26  There is nothing in the privacy analysis to distinguish
psychosurgery from any unwarranted interference with one's "personal in-
tegrity." 262 It is submitted that the right of privacy would no more be
violated by the performance of psychosurgery than by subjecting a patient to
any other intentional and unpermitted contact. Under the privacy analysis of
psychosurgery, the right to privacy becomes superfluous as an unnecessary
duplication of the rights already available under tort law. 263

It is submitted that a first amendment analysis of the interests to be
protected by psychosurgery regulation is a more convincing alternative than
the privacy argument. The premises of the first amendment analysis are that
certain mental activity precedes communication, that psychosurgery is
treatment altering mental activity that may be necessary to communication,
and that protection of communication is meaningless unless the first amend-
ment also protects the activity which makes communication possible. 264

The conclusion which follows from these premises is that the protection af-
forded by the first amendment includes a right to refuse treatment which
alters the mental activity essential to communication, as well as right of ac-
cess to treatment which alters the same activity. 265

260. 410 U.S. at 154, citing Buck v. Bell, 274 U.S. 200 (1927) (sterilization); Jacobson v.
Massachusetts, 197 U.S. 11 (1905) (vaccination).

261. Comment, supra note 79, at 219. Dean Prosser defined the interest protected by the
law of battery as "[tihe interest in freedom from intentional and unpermitted contacts with the
plaintiffs person. ... W. PROssER, LAW OF TORTS (4th ed. 1971).

262. W. PROSSER, supra note 261, at 35.
263. Comment, supra note 79, at 219. One commentator has maintained that tort law pro-

vided a sufficient basis for the holding in Kaimowitz, and that the court should not have en-
gaged in a constitutional analysis. The Devil's Advocate, 2 BULL. AM. ACAD. PSYCH. & L. 64,
65 (1974).

264. Shapiro, supra note 55, at 256. Professor Shapiro formulated the argument in the follow-
ing manner:

(1) The first amendment protects communication of virtually all kinds, whether in writ-
ten, verbal, pictorial or any symbolic form, and whether cognitive or emotive in na-
ture.

(2) Communication entails the transmission and reception of whatever is communicated.
(3) Transmission and reception necessarily involve mentation on the part of both the per-

son transmitting and the person receiving.
(4) It is in fact impossible to distinguish in advance mentation which will be involved in

or necessary to transmission and reception from mentation which will not.
(5) If communication is to be protected, all mentation (regardless of its potential involve-

ment in transmission or reception) must therefore be protected.
Id. (footnotes omitted) (emphasis in original).

265. Id. at 257. Professor Shapiro concluded his analysis as follows:
(6) Organic therapy intrusively alters or interferes with mentation.
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The right to refuse treatment implies that coerced psychosurgery consti-
tutes violation of first amendment rights. Coercion includes not only the
performance of psychosurgery against the patient's will, but also subjecting a
patient to psychosurgery without having obtained his informed consent.266 It
was this latter aspect of the first amendment argument that concerned the
court in Kaimowitz,2 67 where the court held that since institutionalization
prevents competent, knowledgeable, and voluntary consent, it thereby ob-
viates informed consent to psychosurgery.2 68 In Kaimowitz, no compelling
state interest could be found to support the violation of this first amendment
right.

2 6 9

The right of access to treatment as an aspect of first amendment rights
to free speech and thought was recognized in Aden. 2 7 0  The Aden court
maintained that first amendment freedoms may be impaired by the lack of
access to psychosurgery, 271 and that a compelling state interest must be
shown to justify a limitation of access and a denial of first amendment
rights.

272

B. Technical Refinements in Psychosurgery:
Review Procedures

In evaluating the procedures adopted by those jurisdictions which have
established mandatory review of a decision to perform a psychosurgical pro-
cedure,2 73 it should be noted initially that the review procedure is con-

(7) The first amendment therefore protects persons against enforced alteration or interfer-
ence with their mentation by coerced organic therapy. (This last proposition would
also be a valid inference if it read: "The first amendment therefore protects persons
against certain kinds of denial of access to organic therapy, or psychoactive agents
generally, which are used to alter mentation.").

Id. (footnotes omitted) (emphasis in original).
266. See Note, supra note 25, at 1022.
267. JUDICIARY REPORT, supra note 67, at 521-22. See notes 98-103 and accompanying text

supra.
268. See notes 88-95 and accompanying text supra. But see note 95 supra.
269. JUDICIARY REPORT, supra note 67, at 522. See notes 106 & 107 and accompanying text

supra. Allowing the performance of psychosurgery without the informed consent of the patient
may further two possible state interests: 1) a reduction in the cost of confinement; and 2)
paternalism-benefiting the patient by altering his mental activity to function in such a way that
"normal" communication is possible. Shapiro, supra note 55, at 277. These interests, however,
may lack the status of "compelling" so as not to outweigh the serious intrusion on the patient's
first amendment rights. Id. at 277-96.

270. 57 Cal. App. 3d at 679, 129 Cal. Rptr. at 545-46. See note 138 and accompanying text
supra.

271. 57 Cal. App. 3d at 679-80, 129 Cal. Rptr. at 546-57. See notes 141 & 149 and accom-
panying text supra.

272. 57 Cal. App. 3d at 679-80, 129 Cal. Rptr. at 546-47. As has been noted, the Aden court
found a compelling state interest to support the state's regulation of psychosurgery. See notes
143 & 144 and accompanying text supra. See also notes 147-56 and accompanying text supra.

273. See, e.g., Price v. Sheppard, 307 Minn. 250, 262-63, 239 N.W.2d 905, 913 (1976); CAL.
WELF. & INST. CODE §§ 5325-5328.9 (West Cum. Supp. 1978); OR. REv. STAT. §§ 426.700-
.760 (1977). See also notes 219-21 and accompanying text supra.
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ducted on two separate and distinct levels: medical and legal. 2 74 In spite of
the dual nature of the review process, the evaluation is generally conducted
by a single board or committee. 275 It is submitted that the review functions
should be separated and delegated to two distinct committees.

The first review board, which would consist of appointed members of
the related medical fields, 276 would review the technical aspects of the pro-
posed psychosurgery, such as the competence of the operating surgeon to
perform the operation, the evaluation procedure, and the diagnostic evalua-
tion of the surgical candidate. 2 77  The medical review board would then
make a determination concerning the medical justifications for the proposed
surgery and the fitness of the candidate for the specific procedure. The deci-
sion of the medical review committee would be final and would not be sub-
ject to judicial review. This policy recognizes the complexity of the medical
judgment involved and the judiciary's inability to effectively review such a
determination. 278  To mitigate the possiblity of abuse, however, it is
suggested that the medical review committee be a permanent, centralized
body. 279 With a single committee reviewing all proposed psychosurgery
within a given state, the possiblity of the development of conflicts of interest
between members of the committee and those actively engaged in the prac-
tice of psychosurgery would be minimized. 28 0

The second review committee, consisting of lay persons, members of
the bar, or a combination of the two, 281 would review the legal adequacy of

274. CAL. WELF. & INST. CODE § 5326.6 (West Cum. Supp. 1978); OR. REV. STAT.

§ 426.710(1), 426.715 (1977). See also note 221 and accompanying text supra.
275. See note 274 supra. The Kaimowitz case may provide an illustration of the problems

involved in having only one committee perform both review functions. One member of the
review committee in Kaimowitz failed to attend any of the meetings relating to the proposed
surgery, stating: "As a layman I am unqualified to comment on any of the technical aspects
which are involved in the project. Therefore we must all trust the good intentions and technical
competence of the Hospital Medical Committee, psychologist, psychiatrists, neurologists, etc.,
who have reviewed and evaluated John Doe's case." Letter from Frank Moran, Complaint,
exhibit F, Kaimowitz v. Department of Mental Health, No. 73-19434-AW (Mich. Cir. Ct.,
Wayne County, July 10, 1973), reprinted in part in Annas, supra note 189, at 221. Further-
more, relying on untrained laymen to make decisions concerning the advisability of a proposed
psychosurgical procedure could arguably constitute medical malpractice on the part of the re-
view committee. See note 62 supra.

276. For example, psychiatry, psychology, neurology, and neurosurgery should be rep-
resented on the medical review board.

277. REPORT, supra note 6, at 60. In reviewing the fitness of the proposed surgical candi-
date, the medical review board, through personal interviews with the candidate, could aid the
patient in making an informed decision by acting as a neutral and authoritative body from which
the patient could receive answers to his or her questions about the proposed procedure. Annas,
supra note 189, at 231.

278. See text accompanying notes 129 & 130 supra.
279. This is the procedure adopted in Oregon. See OR. REV. STAT. § 426.750 (1977). This

procedure was not, however, adopted in California. See CAL. WELF. & INST. CODE § 5326.6(d)
(West Cum. Supp. 1978).

280. As a further precaution against possible conflicts of interest, individuals currently en-
gaged in the practice of psychosurgery should be excluded from membership on the medical
review committee.

281. Since the consent review board would be quasi-judicial in nature, it may be advisable to
restrict membership to attorneys. Since the board, however, would be making a determination
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the consent given by the proposed subject of the psychosurgical procedure.
This consent review committee would evaluate the knowledge and compe-
tency of the patient,2 82 the procedures employed in obtaining the con-
sent, 2 3 and the voluntariness of the patient's action. 28 4  Since the consent
review committee's determination would be legal in nature, judicial review
of its decision should be permitted. Moreover, in light of its purpose, it is
suggested that the functions of the consent review committee also be cen-
tralized 28 5 and that a requirement of unanimity be imposed on the determi-
nations of both the medical review committee and the consent review com-
mittee.

286

A second area requiring clarification is the extent to which a third party
can consent to the performance of psychosurgery when it is determined that
a patient lacks the capacity to provide the necessary consent. Although a
number of states currently provide for various forms of third-party con-
sent,28 7 the use of such consent is highly questionable in light of the con-
stitutional analysis approach to psychosurgery288s

The question of substitute consent presents one of the major dilemmas
in psychosurgery regulation. If the approach taken in Kaimowitz is
adopted,2 8 9 and substitute consent is not recognized, patients who are
deemed to be incapable of giving legally adequate consent will be barred
from the surgical procedures. Such a result may be a violation of the pa-

as to the sufficiency of informed consent according to statutory standards-a determination typi-
cally made by juries in malpractice cases-such a limitation may not be required.

282. See OR. REV. STAT. § 426.715(2) (1977).
283. See Id.
284. JUDICIARY REPORT, supra note 67, at 517-18.
285. See note 279 and accompanying text supra.
286. The requirement of unanimity of the medical board of review is imposed by the Califor-

nia legislation, CAL. WELF. & INST. CODE § 5326.6(d) (West Cum. Supp. 1978), and was
upheld in Aden. 57 Cal. App. 3d at 683, 129 Cal. Rptr. at 548. See notes 155 & 156 and
accompanying text supra.

287. See, e.g., ALASKA STAT. § 47.30.130(b) (1975); CONN. GEN. STAT. § 17-206d (1975);
DEL. CODE ANN. tit. 16, § 5161(a)(2)(d) (Cum. Supp. 1978); FLA. STAT. § 394.459(3)(b) (Cum.
Supp. 1978); MASS. GEN. LAWS ANN. ch. 123, § 23 (West Cum. Supp. 1979); N.C. GEN. STAT.
§ 122-56.6 (1974); OHIO REV. CODE ANN. § 5122.271(C) (Page Supp. 1978); OR. REV. STAT.
§ 426.715(5) (1977); VT. STAT. ANN. tit. 18, § 7708 (1968).

288. JUDICIARY REPORT, supra note 67, at 519. In Kaimowitz, both the patient and his par-
ents signed the consent form. Id. at 511. See note 70 and accompanying text supra. Even
though the parents had agreed to the procedure, the court refused to permit the surgery to take
place. JUDICIARY REPORT, supra note 67, at 519. The court stated:

Equally great problems are found when the involuntarily detained mental patient is
incompetent, and consent is sought from a guardian or parent. Although guardian or
parental consent may be legally adequate when arising out of traditional circumstances, it
is legally ineffective in the psychosurgery situation. The guardian or parent cannot do that
which the patient, absent a guardian, would be legally unable to do.

Id. The Kaimowitz court's determination that third-party or substitute consent is not proper in
the psychosurgery situation has received some support among the commentators. See Gauvey,
Leviton, Shuger & Sykes, Informed and Substitute Consent to Health Care Procedures: A
Proposal for State Legislation, 15 HARv. J. LEGIS. 431, 471-75 (1978); Comment, supra note
79, at 217.

289. JUDICIARY REPORT, supra note 67, at 511. See note 287 supra.
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tient's right to treatment.290 On the other hand, if the Oregon procedure is
accepted, 291 and substitute consent is legally adequate, a review board may
be required to review only the consent of the guardian and may approve a
psychosurgical procedure even if the patient specifically opposes it. Such a
result would be an infringement upon the patient's right to refuse treat-
ment.

292

The National Commission for the Protection of Human Subjects of
Biomedical and Behavioral Research, in its report on psychosurgery, re-
solved this dilemma by preserving both a procedure for substitute consent
and the right of the patient to refuse treatment. 293 Under the Commission's
proposal, psychosurgery on a patient incapable of giving informed consent
may be performed if the patient's guardian has given informed consent, a
court in which the patient has legal representation has approved the
performance of the operation, and the patient does not object to the treat-
ment. 2

9 The Commission also recommends that substitute consent be re-
viewed with an awareness of the potential for conflict of interest inherent in
such consent 295 and that the consenting guardian not be associated with the
institution where the patient is confined or where the operation is to be
performed. 296 If the substitute consent is given by one who is responsible
for providing for the care of the patient, such consent should also be care-
fully scrutinized for possible conflicts of interest. 297

In light of the conflicting rights involved in the issue of substitute con-
sent to psychosurgery, it is submitted that the compromise position reached
by the Commission is preferable. A procedure for substitute consent is pro-
vided, thereby preserving the patient's right to treatment. Moreover,
psychosurgical procedures cannot be performed over the objections of an
adult mental patient, even following adjudication of incompetence and even
though a legal guardian has consented to the operation. 298

V. CONCLUSION

The legal response to psychosurgery provides us with a glaring example
of the consequence of the failure of the law to keep pace with a rapidly
developing technology. The serious legal issues involved in the performance

290. For a general discussion of the right to treatment, see note 140 supra.
291. OR. REV. STAT. § 426.715(5) (1977). See note 183 supra.
292. For a discussion of the right to refuse treatment, see notes 143 & 151 and accompanying text

supra.
293. REPORT, supra note 6, at 64-67.
294. Id. at 64. See note 232 supra.
295. REPORT, supra note 6, at 66.
296. Id.
297. Id. The probability of such conflicts of interest appears to be especially high under the

Oregon procedure for substitute consent. OR. REV. STAT. § 426.730 (1977). The Oregon statute
provides that the guardian will be appointed according to the following preferences: spouses,
next of kin, personal friends, public guardians, and others. Id. § 426.730(2).

298. REPORT, supra note 6, at 66.
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of psychosurgery were initially ignored. 299  Only a general rise in public
concern prompted a response from the legal community. 30 0 That response,
and the associated attempt to balance a series of conflicting rights, has oc-
curred while psychosurgical technology has continued to advance. Since the
medical status of psychosurgery remains largely unsettled, 30 1 the cor-
responding legal issues are equally undetermined.

Some basic issues have been decided, however. First, it is manifestly
clear that psychosurgery represents more than simply an advancement in
medical technology. The first amendment interests affected by the perform-
ance of psychosurgery indicate a greater need to regulate and review these
procedures than traditional medical procedures. Consequently,
psychosurgery will continue to be regulated. 30 2 Second, the basic nature of
the regulatory schemes are still being established. The focus should continue
to be on the adequacy of the consent given by proposed candidates for
psychosurgical procedures.

While the exact nature of the regulation is still unsettled, perhaps it
should remain so. Technological advances will continue, and the law should
be flexible enough to accommodate those advances. Any attempt to firmly
settle the legal response to psychosurgery will eventually result in a failure
of the regulatory approach. The law in this area must therefore adapt itself
to the medical developments, focusing always on the established rights of
the parties involved, but accommodating new developments within that
basic legal framework.

John P. Kopesky

299. See notes 2-4 and accompanying text supra.
300. See notes 6-15 and accompanying text supra.
301. See note 16 supra.
302. Peters & Lee, supra note 242, at 410.
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