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VILLANOVA LAW REVIEW

Moreover, if a fourteenth amendment action on the basis of respondeat
superior continues to be considered a substantial federal question after
Monell,93 then the pendent state claim approach of Gagliardi, Mahone, Pi-
trone, and Patzig should remain a viable alternative through which a sub-
stantive decision concerning the fourteenth amendment issue can be
avoided.94 While in each of those four cases plaintiffs alleged substantive
constitutional claims against local governments, the Third Circuit avoided the
merits of the fourteenth amendment claims by first resolving the pendent
state law issues.9a Since the Third Circuit was reluctant to decide the four-
teenth amendment issue before Monell, it is submitted that the Third Cir-
cuit will be equally reluctant to decide this issue on the merits in light of
Monell.

Finally, the Monell decision presents new problems for the pendent
jurisdiction approach developed by the Third Circuit in Gagliardi and its
progeny. In particular, Monell may effect the concern expressed by Judge

The question, then, is whether plaintiffs allegations against the City contain the
"touchstone" identified by the Court: 'an allegation that official policy is responsible for a
deprivation of rights.' A survey of the complaint discloses nothing approaching such an
allegation. Rather, the complaint makes clear, and plaintiffs' brief confirms, that the only
theory asserted against the City is respondeat superior, the theory specifically foreclosed
by Monell. I therefore hold that plaintiffs may not maintain an action against the City of
Philadelphia under the Civil Rights Act of 1871.

Id. at 677.
Furthermore, Judge Luongo emphatically rejected the validity of an implied fourteenth

amendment cause of action against a municipal corporation. Id. at 677-79. In so doing, Judge
Luongo adopted an approach similar to the analysis he utilized in Jones v. McElroy°429 F.
Supp. 848 (E.D, Pa. 1977) in arriving at the same conclusion. Id. at 856-60. In addition, Judge
Luongo refused to exercise his discretion to hear the pendent state claims presented by the
plaintiffs against the City of Philadelphia. 454 F. Supp. at 682. In explaining his reasoning,
Judge Luongo stated that

the primary reason for rejection of the Fourteenth Amendment theory is that it circum-
vents the civil rights enforcement scheme established by Congress, which prohibits fed-
eral litigation of this type of respondeat superior claim against municipalities. Allowance
of federal litigation of these state law claims against the City would have the same result;
it would negate the Supreme Court's recent judgment that "Congress did not intend
municipalities to be held liable unless action pursuant to official municipal policy of some
nature caused a constitutional tort."

Id. at 683 (citations omitted).
93. See notes 7-9 and accompanying text supra.
94. Cf. Kedra v. City of Philadelphia, 454 F. Supp. 652, 682 (E.D. Pa. 1978) (a post-Monell

complaint dismissed under § 1983 because pleadings failed to allege official municipal policy or
custom was responsible for the deprivation of civil rights; the district court also refused to
consider a fourteenth amendment claim against the city because to do so would circumvent
congressional intent as interpreted in Monell to hold a municipality immune tinder § 1983 from
respondeat superior liability; the district of court then refused to consider the state pendent
claims because allowance of these claims would equally circumvent congressional intent by al-
lowing a municipality to be sued on the basis of respondeat superior in federal court). See note
92 supra.

95. See Patzig v. O'Neil, 577 F.2d 841 (3d Cir. 1978); Pitrone v. Mercadante, 572 F.2d 98
(3d Cir.) (per curiam) cert. denied, 99 S. Ct. 99 (1978); Mahone v. Waddle, 564 F.2d 1018 (3d
Cir.), cert. denied, 438 U.S. 312 (1978); Gagliardi v. Flint, 564 F.2d 112 (3d Cir.), cert. denied,
438 U.S. 312 (1978).
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THIRD CIRCUIT REVIEW

Garth that a federal court may never reach an implied fourteenth amend-
ment issue when it has the option of deciding only the pendent state law
claims:

If such a claim were always joined with a related state law
claim-e.g., a state tort claim-the federal claim could be used
again and again for the sole purpose of creating otherwise non-
existent federal jurisdiction. Under the majority's interpretation of
Hagans, the validity of the federal claim might never be reached.9 6

This issue may never be resolved, however, in view of Judge Luongo's in-
terpretation of Monell in Kedra v. City of Philadelphia,97 wherein he noted
that the exercise of penident subject matter jurisdiction over state claims
circumvents congressional intent in enacting section 1983 to grant
municipalities immunity from suits based on theories of respondeat
superior.98 If this interpretation is adopted by other federal courts, the abil-
ity of litigants to use pendent subject matter jurisdiction to bring an action
in federal court may be lost.

In addition, the Monell decision did not define the elements of gov-
ernmental "custom" for purposes of establishing municipal liability under
section 1983. The inability of the Monell Court to adequately define the
requirement of governmental custom is reflected in the Kedra decision, in
which Judge Luongo reviewed the plaintiffs' complaint and ruled that it
could not support an action under section 1983. 99 If this ambiguity is not
resolved, the utility of the Monell ruling may be substantially diminished
since many plaintiffs may want to avoid the risk of an adverse judgment on
the pleadings by failing to adequately allege a governmental custom. 10 0

Without an articulation by the Supreme Court as to the meaning of "cus-
tom," plaintiffs might rely on an implied fourteenth amendment claim
against the municipality and seek federal subject matter jurisdiction over
pendent state claims.

In the final analysis, the practical effect of Monell is to foster uncer-
tainty. If a plaintiff asserts section 1983 liability by alleging that his injury
was the result of a municipal custom or policy, he risks judgment on the
pleadings as in Kedra. 101 If, in an attempt to avoid this, he seeks federal
jurisdiction by asserting a fourteenth amendment claim, and then appends
his state law claims thereto, he relies not only on the individual judge's
determinations about the propriety of the fourteenth amendment remedy

96. 564 F.2d at 1055 n.33.
97. 454 F. Supp. 652, 679-83 (E.D. Pa. 1978). See also note 92 supra.
98. 454 F. Supp. at 683.
99. Id. at 677.

100. See note 88 supra. See also Rizzo v. Goode, 423 U.S. 362 (1976). In Rizzo, the United
States Supreme Court refused to impose any liability upon city officials for alleged claims of
police brutality in the absence of evidence that these supervisory officials had adopted, encour-
aged, or implemented a deliberate policy which violated the respondent's civil rights. Id. at
368, 373-77.

101. See note 92 supra.
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VILLANOVA LAW REVIEW

but also on that judge's discretion in exercising pendent jurisdiction.1 2 If a
government agent acts pursuant to official regulations or ordinances, section
1983 liability is clear.' 0 3 Conversely, where the unauthorized acts of a gov-
ernment agent are the subject of litigation, it is equally clear that no section
1983 liability attaches. ' 0 4 The more difficult cases are the recurring police
brutality cases prevalent in the Third Circuit, for it is questionable whether
frequent litigation over this issue establishes a custom. 10 5

It is thus submitted that pleading games are encouraged by these uncer-
tainties. Until the Supreme Court definitively approves or rejects respondeat
superior liability of municipalities under the fourteenth amendment, there
can be no answers for counsel seeking to reach the "'deep pocket" municipal-
ity through federal suits.

John W. Van Cott

102. See notes 59-64, 82 & 92 supra.
103. See notes 2-4 and accompanying text supra.
104. See notes 2-4 and accompanying text supra.
105. See notes 88 & 100 supra.
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FEDERAL PRACTICE AND PROCEDURE- FEDERAL ABSTENTION-
ABSTENTION BY FEDERAL COURTS WHEN REQUESTED TO ENJOIN

STATE CIVIL PROCEEDINGS IS PROPER ONLY WHERE THE STATE IS A
PARTY OR WHERE THE STATE CIVIL PROCEEDING IS A CIVIL CON-

TEMPT ACTION.

Johnson v. Kelly (1978)

Pursuant to a Pennsylvania statute directing a tax sale for nonpayment
of local property taxes,1 defendants purchased property located in Delaware
County, Pennsylvania, which was owned Sy the named plaintiffs. 2  Follow-
ing this sale, the defendants instituted proceedings to quiet title.3 While
this state action was pending, 4 the plaintiffs brought an action in the United
States District Court for the Eastern District of Pennsylvania challenging the
constitutionality of the Pennsylvania tax sale statute.5 The district court
dismissed this action 6 pursuant to the doctrine of abstention developed by
the United States Supreme Court in Younger v. Harris 7 and subsequent
cases. 8 On appeal, the United States Court of Appeals for the Third Cir-
cuit 9 reversed, holding that the Younger doctrine is applicable only when
the state initiated the state civil proceedings or when the state civil proceed-
ing is a civil contempt action. Johnson v. Kelly, 583 F.2d 1242 (3d Cir.
1978).

1. PA. STAT. ANN. tit. 72, § 
5 971(g) (Purdon 1968).

2. Johnson v. Kelly, 583 F.2d 1242, 1244 (3d Cir. 1978). The named defendants were
Grace Building Company, Inc., Curtis Building Company, Inc., and E. Jack Ippoliti,
Prothonotary of the Delaware County Court of Common Pleas. Id. Defendant Ippoliti was sub-
stituted for Robert F. Kelly, who occupied the office of prothonotary at the time the complaint
was filed. Id.

3. Id. Two of these proceedings, those of named plaintiffs Doris E. Johnson and Joseph
Massey were pending in the Delaware County Court of Common Pleas at the time the federal
action was filed. Id. n.1. A third action, instituted by Joseph and Mary Tunstall, had twice been
decided favorably to the plaintiffs, and twice been reversed by the Commonwealth Court of
Pennsylvania. See Curtis Bldg. Co. v. Tunstall, 36 Pa. Commw. Ct. 233, 387 A.2d 1370 (1978).

4. 583 F.2d at 1244 n.1. The Tunstalls' appeal of the adverse decision in commonwealth
court was pending in the Supreme Court of Pennsylvania. Id.

5. Id. at 1244-45.
Specifically, plaintiffs alleged that the state statute violated the due process clause of the

fourteenth amendment "by failing to require a judicial determination of the accuracy of an
alleged tax delinquency prior to the County's conducting a tax sale, and by failing to require
notice by personal service to a property owner whose land is scheduled to be sold for taxes." Id.
at 1245. In addition, plaintiffs sought injunctions preventing the tax sale purchasers from com-
mencing or continuing with the state actions to quiet title and preventing the Delaware County
prothonotary from filing these actions. Id. Finally, plaintiffs requested a district court order
requiring that the tax sales of the properties of the plaintiffs who pay to the county treasurer all
taxes due and related costs be set aside. Id.

6. Johnson v. Kelly, 436 F. Supp. 155, 158 (E.D. Pa. 1977). The district court opinion was
written by Judge Ditter.

7. 401 U.S. 37 (1971). See also Samuels v. Mackell, 401 U.S. 66 (1971); Boyle v. Landry,
401 U.S. 77 (1971); Perez v. Ledesma, 401 U.S. 82 (1971); Dyson v. Stein, 401 U.S. 200 (1971).

8. See, e.g., Trainor v. Hernandez, 431 U.S. 434 (1977); Juidice v. Vail, 430 U.S. 327
(1977); Huffman v. Pursue, Ltd., 420 U.S. 592 (1975).

9. The case was heard by Chief Judge Seitz and Judges Rosenn and Aldisert. Chief Judge
Seitz wrote the opinion of the court. Judge Aldisert wrote the dissenting opinion.

(333)
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VILLANOVA LAW REVIEW

The United States Supreme Court first permitted federal courts to ab-
stain from exercising federal equity jurisdiction where a state proceeding was
pending in order to "avoid the waste of a tentative decision as well as the
friction of a premature constitutional decision." 10 In Railroad Commission
v. Pullman Co., " the Supreme Court maintained that "federal courts, 'exer-
cising a wise discretion,' restrain their authority because of 'scrupulous re-
gard for the rightful independence of the state governments' and for the
smooth working of the judiciary," 12 and explained that "[tihe reign of law is
hardly promoted if an unnecessary ruling of a federal court is thus
supplanted by a controlling decision of a state court." 13 This abstention
doctrine, however, did not deny the complainant access to the federal court
where available state proceedings could not adequately protect the constitu-
tional claims presented. 14  Moreover, continued abstention by federal courts

10. Railroad Comm'n v. Pullman Co., 312 U.S. 496, 500 (1940).
11. 312 U.S. 496 (1940). In Pullman, a railroad company and its porters attacked a Texas

state commission regulation requiring Pullman cars to be in the charge of an employee with the
rank of conductor at all times. Id. at 498. Many trains had but one Pullman car, in the charge of
black porters subject to the control of a white conductor. Id. at 497-98. The plaintiffs sued in
federal court, alleging the unconstitutionality of the state regulation. Id. at 498-99.

This early abstention doctrine has been categorized by one commentator in the following
manner:

Abstention allows a federal court whose jurisdiction has been properly invoked to
postpone decision, pending trial in a state court, when the result might turn on issues of
state law. The resulting procedures can be quite complex. The federal court neither de-
cides the state-law questions nor dismisses the complaint in the exercise of its "equitable"
discretion. It denies immediate relief but retains jurisdiction, sending the parties to state
courts to obtain a decision on the state-law issues, usually in a declaratory judgment
action. Since 1964 the moving party has in theory had the right to return to the federal
district court for resolution of the federal questions if he properly reserved his right to do
so; res judicata will then not bar relitigation of the federal issues even if the state court
has decided them.

Note, Federal-Question Abstention: Justice Frankfurter's Doctrine In An Activist Era, 80 HARV.
L. REv. 604, 604-05 (1967) (footnotes omitted).

12. 312 U.S. at 501, citing DeGiovanni v. Camden Ins. Ass'n, 296 U.S. 64, 73 (1935);
Cavanaugh v. Looney, 248 U.S. 453, 457 (1919).

One commentator has criticized the use of the Pullman doctrine in the federal courts. See
Field, The Abstention Doctrine Today, 125 U. PA. L. REV. 590 (1977). Specifically, Field has
pointed out:

The delay and expense inherent in the abstention procedure are legendary, and have
caused some judges and commentators to bemoan the doctrine from the outset. Those
qualities are exacerbated, however, by three less often noted problems with Pullman
abstention, which I wish to point out here. The first relates to the reviewability of absten-
tion decisions; the second involves the misuse of the abstention procedure to accomplish
purposes other than the clarification of state law; the third concerns the possibility that
abstention in a particular case will not result in any state supreme court pronouncement
on the controverted state law question. I conclude that the abstention procedure is not
worth its costs; if state court clarification of the issues is deemed necessary, certification of
the issues directly to the state supreme court is a preferable device.

Id. at 591-92 (footnote omitted).
13. 312 U.S. at 500. The Pullman abstention doctrine has generally been interpreted as

limited to situations in which a state decision could obviate the need for federal constitutional
interpretation. See Field, supra note 12, at 590.

14. 312 U.S. at 501. The majority in Pullman noted that on the facts presented, the litigants
had an adequate remedy in state court because Texas law furnished the means by which the
scope of a state commission's authority could be determined and provided review of administra-
tive orders. Id. The construction of state law by the state court may therefore have obviated the

[VOL. 24: p. 333
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THIRD CIRCUIT REVIEW

was considered inappropriate where the state court decision to which the
federal court had deferred proved inconclusive on the constitutional
claims. 15

Following the Pullman decision, the Supreme Court extended the
abstention doctrine to encompass state criminal proceedings. In Younger v.
Harris, 16 the Supreme Court reversed a federal district court injunction of a
state criminal proceeding 17 because such action was a violation of national
policy forbidding federal courts to stay or enjoin pending state criminal pro-
ceedings except under special circumstances.' 8 In addition to this tradi-
tional rationale for restraining the exercise of federal equity powers, 19 the
Younger Court based its decision upon the principles of comity. 20 The

necessity of deciding the federal constitutional issue. Id. Although the existence of these state
remedies did not preclude access to federal courts, the burden was upon the federal plaintiff to
show that the state remedy did not protect his constitutional rights. Id. The majority noted: "In
the absence of any showing that these obvious methods for securing a definitive ruling in the
state courts cannot be pursued with full protection of the constitutional claim, the district court
should exercise its wise discretion by staying its hand." Id. Later cases have interpreted this
passage to require, inter alia, a showing of bad faith or harassment by state courts. For a
discussion of these cases, see note 21 and accompanying text infra.

15. 312 U.S. at 501. Since Pullman abstention amounts to a stay of a federal court's equity
powers, rather than a denial of its jurisdiction, such jurisdiction may be renewed if the state
court construction fails to remove the federal constitutional question. See, e.g., England v.
Louisiana State Bd. of Medical Examiners, 375 U.S. 411 (1964).

16. 401 U.S. 37 (1971). In Younger, the defendant was indicted under a California criminal
syndicalism statute: Id. at 38. he then brought suit in federal district court seeking a declaration
that the statute was unconstitutional on its face in that it deprived him of his first amnendment
freedoms. Id. at 38-39. He also requested an order enjoining the Los Angeles County pros-
ecutor from prosecuting him under the statute. Id. at 39.

17. Id. at 41.
18. Id. at 43. Justice Black, in his opinion in Younger, explained the reluctance of federal

courts to interfere with pending criminal proceedings in the following manner:
The precise reasons for this longstanding public policy against federal court interfer-

ence with state proceedings have never been specifically identified but the primary
sources of the policy are plain. One is the basic doctrine of equity jurisprudence that
courts of equity should not act, and particularly should not act to restrain a criminal
prosecution, when the moving party has an adequate remedy at law and will not suffer
irreparable injury if denied equitable relief. The doctrine may have grown out of cir-
cumstances peculiar to the English judicial system and not applicable in this country, but
its fundamental purpose of restraining equity jurisdiction within narrow limits is equally
important under our Constitution, in order to prevent erosion of the role of the jury and
avoid a duplication of legal proceedings and legal sanctions where a single suit would be
adequate to protect the rights asserted.

Id. at 43-44.
19. The majority in Younger noted that this longstanding policy has, since the beginnings of

the nation, resulted in Congress "manifest[ing] a desire to permit state courts to try state cases
free from interference by federal courts." Id. at 43. In 1793 the predecessor to what is now the
Anti-Injunction Act was enacted. See Judiciary Act of 1793, ch. 22, § 5, 1 Stat. 335. The present
statute has not changed substantially. See 28 U.S.C. § 2283 (1976). The Act provides that "[a]
court of the United States may not grant an injunction to stay proceedings in a state court
except as expressly authorized by Act of Congress, or where necessary in aid of its jurisdiction,
or to protect or effectuate its judgments." Id.

20. 401 U.S. at 44. According to Justice Black, the
underlying reason for restraining courts of equity from interfering with criminal prosecu-
tions is reinforced by an even more vital consideration, the notion of "comity," that is, a
proper respect for state functions, a recognition of the fact that the entire country is made
up of a Union of separate state governments, and a continuance of the belief that the
National Government will fare best if the States and their institutions are left free to

1978-1979]
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VILLANOVA LAW REVIEW

Younger Court did recognize, however, that the exercise of federal equity
jurisdiction might be proper where a threat to the claimant's federally pro-
tected rights could not be eliminated by his defense in a single prosecu-
tion. 21

In Hicks v. Miranda,22 the Supreme Court expanded the Younger
rationale to a situation in which the indictment of a criminal defendant in
state court occurred shortly after the defendant had initiated a suit in federal
district court seeking an injunction and a declaratory judgment regarding a
state statute's constitutionality. 23 The Hicks Court dismissed the federal
suit, stating that Younger applied "where state criminal proceedings are
begun against the federal plaintiffs after the complaint is filed but before any
proceedings of substance on the merits have taken place in federal court." 24

The Supreme Court, however, has been hesitant to extend the Younger
rationale to all cases involving state civil proceedings. In Huffman v. Pursue,
Ltd.,25 the Court noted that the comity and federalism aspects of Younger
were applicable to a civil case which was "closely akin" to a criminal pros-
ecution. 26  The Younger interpretation of comity was also utilized by'the

perform their separate functions in their separate ways. This, perhaps for lack of a better
and clearer way to describe it, is referred to by many as "Our Federalism," and one
familiar with the profound debates that ushered our Federal Constitution into existence is
bound to respect those who remain loyal to the ideals and dreams of "Our Federalism."

Id.
21. Id. at 46. Furthermore, the Younger majority noted the importance of the Court's deci-

sion in Dombrowski v. Pfister, 380 U.S. 479 (1965), which had expressed the power of a federal
court to intervene in a state criminal proceeding. 401 U.S. at 47-48. In Dombrowski, the Court
maintained that where the federal complaint alleges that prosecutions are not "made with any
expectation of securing valid convictions, but rather are part of a plan to employ arrests, sei-
zures, and threats of prosecution under color of the statutes" to harass appellants, federal inter-
vention is warranted. 380 U.S. at 482. The majority in Younger noted that, notwithstanding
broad dicta in Dombrowski, the facts in Dombrowski brought the case within the exception to
the abstention doctrine, and as such, the cases were consistent. 401 U.S. at 50.

In addition, the Younger Court noted that federal intervention may be warranted where a
state statute was "flagrantly and patently violative of express constitutional prohibitions in every
clause." Id. at 53-54, quoting Watson v. Buck, 313 U.S. 387, 402 (1941). For further discussion
of the Younger decision, see Note, Implications of the Younger Cases for the Availability of
Equitable Relief When No State Prosecution is Pending, 72 COLUM. L. REV. 874 (1972); Note,
The Supreme Court, 1970 Term, 85 HARV. L. REV. 38, 301 (1971); Note, Federal Injunctions
Against State Prosecutions Reconsidered, 25 U. MIAMI L. REV. 506 (1971).

22. 422 U.S. 332 (1975).
23. The state court defendant in. Hicks was the owner of a movie theater from which the

police had seized four copies of an allegedly obscene film. Id. at 334 & 335 n.2. At the time of
the state court indictment, no pretrial motions had been granted or hearings held in the federal
case. Id. at 338-39.

24. Id. at 349. Accordingly, the Hicks decision was designed to obviate the problem created
by federal plaintiffs in avoiding the Younger doctrine by "racing" to the courthouse. Id. Justice
Stewart noted, however, that the race still existed, but it was now fixed in favor of the states
since they could "leave the mark later, run a shorter course, and arrive first at the finish line."
Id. at 354 (Stewart, J., dissenting). See also Note, 21 VILL. L. REV. 317 (1976). After Hicks, a
prosecution would be considered pending even if the charges were filed after the federal suit
was filed, so long as no substantial proceedings on the merits had taken place in federal court.
422 U.S. at 349.

25. 420 U.S. 592 (1975).
26. Id. at 604. In Huffman, the lessee of a theater, which had been closed by state officials

under an Ohio nuisance statute for showing obscene films, brought suit in federal court to
enjoin the enforcement of the closure order. Id. at 598. The Court noted that, in addition to the
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Supreme Court in Juidice v. Vail 27 to restrain a federal court from exercis-
ing jurisdiction under section 1983.28 In recognizing the importance of co-
mity, 29 the Juidice Court emphasized that the state has significant interests in
certain civil matters, and the preservation of the integrity of these interests
mandated that the pending state proceeding not be enjoined by a federal
court.

30

nuisance procedures being quasi-criminal in nature, the comity and federalism aspects of
Younger were equally applicable to civil as well as criminal cases. Id. at 604. Another aspect of
Huffman extended the definition of "pending state proceeding" to cover state appellate review.
Id. at 609. The Court stated: "Federal post-trial intervention, in a fashion designed to annul the
results of a state trial, also deprives the State of a function which quite legitimately is left to
them, that of overseeing trial court dispositions of constitutional issues which arise in civil litiga-
tion over which they have jurisdiction." Id. After Huffman, federal intervention is improper
until a litigant has exhausted his state appellate remedies. Id. For a discussion of the exhaustion
requirement, see note 74 infra.

Following the Huffman decision, the Supreme Court noted the scope of the abstention
doctrine. See Colorado River Water Conservation Dist. v. United States, 424 U.S. 800 (1975).
Particularly, the Colorado River Court indicated three areas where federal abstention would be
proper:

(a) Abstention is appropriate "in cases presenting a federal constitutional issue which
might be mooted or presented in a different posture by a state court determination of
pertinent state law." ...

(b) Abstention is also appropriate where there have been presented difficult ques-
tions of state law bearing on policy problems of substantial public import whose impor-
tance transcends the result in the case then at bar .

(c) Finally, abstention is appropriate where, absent bad faith, harassment, or a pat-
ently invalid state statute, federal jurisdiction has been invoked for the purpose of re-
straining state criminal proceedings, . . . state nuisance proceedings antecedent to a crimi-
nal prosecution, which are directed at obtaining the closure of places exhibiting obscene
films, . . . or collection of state taxes.

Id. at 814-16 (citations omitted).
27. 430 U.S. 327 (1977).
28. Id. at 329-30. Section 1983 provides:

Every person who, under color of any statute, ordinance, regulation, custom, or us-
age, of any State or Territory, subjects, or causes to be subjected, any citizen of the
United States or other person within the jurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by the Constitution and laws, shall be liable to
the party injured in an action at law, suit in equity, or other proper proceeding for
redress.

42 U.S.C. § 1983 (1976). At the time Younger was decided, a question existed as to whether
injunctive relief under § 1983 of a pending state proceeding was barred by the Anti-Injunction
Act, 28 U.S.C. § 2283 (1976). For the text of § 2283, see note 19 supra.

In Mitchum v. Foster, 407 U.S. 225 (1975), the Supreme Court resolved this question by
holding that the Anti-Injunction Act did not constitute a bar to a § 1983 action. Id. at 229.
Furthermore, the Mitchum Court recognized that § 1983, as well as other congressional enact-
ments, including removal statutes, habeas corpus proceedings, and federal interpleader, were
express exceptions to the restrictions created by the Anti-Injunction Act. Id. at 234-35.

29. 430 U.S. at 334.
30. Id. at 335. The Juidice court stated:

A State's interest in the contempt process, through which it vindicates the regular opera-
tion of its judicial system, so long as that system affords the opportunity to pursue federal
claims within it, is surely an important interest. Perhaps it is not quite as important as is
the State's interest in the enforcement of its criminal laws, Younger, supra, or even its
interest in the maintenance of a quasi-criminal proceeding such as was involved in
Huffman, supra. But we think it is of sufficiently great import as to require application of
the principles of those cases. The contempt power lies at the core of the administration of
a State's judicial system.

43
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VILLANOVA LAW REVIEW

In its most recent consideration of the boundaries of the Younger doc-
trine, the Supreme Court once again applied Younger to bar a federal court
from enjoining a state civil proceeding. 31  In Trainor v. Hernandez, 3 2 the
Court viewed a state initiated civil eforcement action as analogous to a
criminal proceeding, 33 and held that its prior decisions in Younger,
Huffman, and Juidice required abstention under those specific facts. 34  In
applying the Younger rationale to the circumstances presented in Trainor,
the Supreme Court, consistent with its prior decisions in Huffman and
Juidice, noted that certain factors were crucial to the decision, 35 and ex-
pressed its reluctance to extend the Younger approach to state civil pro-
ceedings generally. 36

Although the Supreme Court has not expressly decided whether the
Younger doctrine is generally applicable to restrain federal courts from en-
joining state civil proceedings, several lower federal courts have addressed
that issue. In Ealy v. Littlejohn, 3 7 the United States Court of Appeals for the
Fifth Circuit concluded that Younger and its progeny did not preclude fed-
eral injunctive relief in a state civil proceeding where such relief did not
threaten proper federal-state relations and was necessary to protect constitu-

31. See Trainor v. Hernandez, 431 U.S. 434, 443 (1977).
32. 431 U.S. 434 (1977).
33. Id. at 444-46 & n.8. The federal plaintiffs in Trainor had fraudulently concealed assets

while applying for welfare benefits. Id. at 435. The state, however, rather than prosecute crimi-
nally, opted to institute civil proceedings by attaching the property of the appellants for the
purpose of obtaining restitution of the welfare payments made. Id. at 436. Although the state
was a party to the state civil proceeding pending, the statute under which the attachment
proceeding was brought did not give the state exclusive rights to bring such actions. Id. at 439.
Cf. Huffman v. Pursue, Ltd., 420 U.S. 592, 595-97 (1974) (nuisance suit, pursuant to which
closure of theater showing obscene movies was obtained, could only be instituted by the state).

34. 431 U.S. at 444. The Trainor Court limited its application of the Younger doctrine to
the facts of this case, rather than extending it to civil cases generally. The Trainor Court held
that "the principles of Younger and Huffman are b oad enough to apply to interference by a
federal court with an ongoing civil enforcement action such as this, brought by the State in its
sovereign capacity." Id. (footnote omitted).

35. Id. In particular, the Trainor Court indicated that the extension of Younger to the
present case was warranted because the plaintiff arguably had an adequate remedy in the pend-
ing state proceedings. Id. at 447 n.10. See also Kugler v. Helfunt, 421 U.S. 117 (1975) (state
judicial system allowed disqualification of judge alleged to be involved in harassment plot
against federal plaintiff). Furthermore, the plaintiffs in Trainor had not alleged bad faith,
harassment, or any other reason why the state proceeding would be inadequate relief. 431 U.S.
at 446-47. See also Note, Of Laboratories and Liberties: State Court Protection of Polticial and
Civil Rights, 10 GA. L. REV. 533 (1976). But see Shaman & Turkington, Huffman v. Pursue,
Ltd.: The Federal Courthouse Door Closes Further, 56 B.U.L. REV. 907, 923-29 (1976).

36. 431 U.S. at 444-46 & n.8. The Supreme Court has sanctioned abstention in a third
situation-that in which "difficult questions of state law bearing on policy problems of substan-
tial import whose importance transcends the result in the case at bar" are present. Colorado
River Water Conservation Dist. v. United States, 424 U.S. 800, 815-16 (1975).

37. 569 F.2d 219 (5th Cir. 1978). In Ealy, Mississippi police officers shot a black youth, for
which they were not immediately prosecuted. Id. at 222. After pressure from an association of
black citizens induced a grand jury investigation, those very proceedings were used by state
officials to harass the association by probing its finances and organizational structure, which bore
no relation to the shooting. Id. at 229. Suit was filed in federal court requesting injunctive
relief. Id. at 223-24.
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tional rights. 38  The United States Court of Appeals for the Second Circuit
evaluated the application of the Younger doctrine to civil cases in Marshall
v. Chase Manhattan Bank, 39 and maintained that "Younger abstention has
been recently broadened by considerations of comity and federalism to in-
clude federal abstention even where the pending state action is civil in na-
ture but where the state has a clear interest." 40 Moreover, the United
States Court of Appeals for the Sixth Circuit has held that Younger and its
progeny mandate abstention in both civil and criminal proceedings. In
Louisville Area Inter-Faith Committee v. Nottingham Liquors, Ltd., 41 the
Sixth Circuit concluded that the abstention doctrine of Younger applied gen-
erally to state civil actions because "[Ii]nterference in state civil proceedings,
like interference in state criminal or quasi-criminal proceedings, would pre-
clude state courts 'the opportunity to resolve federal issues arising in (state)
courts,' and would . . . 'be interpreted as reflecting negatively upon the
state court's ability to enforce constitutional principles."' 42 Subsequently,
in Lamb Enterprises, Inc. v. Kiroff, 43 the Sixth Circuit reaffirmed its posi-
tion in Nottingham Liquors in requiring federal abstention." The Kiroff
court found that "Younger-Huffman adequately embodies the principles of
equitable restraint in a test which is appropriately applied to assess the wis-
dom of federal court injunction of state civil, as well as the state criminal
proceedings." 

45

Confronted with this confusion concerning the scope of the Younger
doctrine, the Johnson court concluded that the Supreme Court's decision in
Trainor expressly limited the Younger abstention doctrine to litigation in
which the state civil proceeding was initiated by the state itself.46 In doing
so, the majority distinguished the Supreme Court's utilization of Younger

38. Id. at 234. The Ealy court held that under these facts, exceptional circumstances of bad
faith were shown so as to bring the catse within the exception to the Younger doctrine. Id. at
233. Furthermore, the court stated that the underlying rationale of abstention did not apply,
stating that "[giranting federal injunctive relief here would not reflect negatively on the ability
of state courts to pass on constitutional issues ...nor jeopardize Mississippi's interest in the
enforcement of its laws and smooth functioning of its judicial process." Id. at 234 (citations
omitted).

39. 558 F.2d 680 (2d Cir. 1977). In Marshall, the United States Secretary of Labor sued for
injunctive and declaratory relief in federal court, alleging that a trustee could not settle an
account in state court with respect to proceeds obtained pursuant to a federal retirement in-
come statute which gave federal courts exclusive jurisdiction. Id. at 681-82.

40. Id. at 683-84. The court, however, found abstention inappropriate in this case, holding
that since neither the Secretary nor the State of New York had ever been a party to the state
action for an accounting, the case "does not fall within the ambit of Huffman, Juidice, or
Trainor." Id. at 684.

41. 542 F.2d 652 (6th Cir. 1976). In Nottingham Liquors, plaintiffs sought federal injunctive
relief from a state court order restraining plaintiffs from mass picketing and mass marching on or
near particular business premises. Id. at 653.

42. Id. at 654 (citations omitted).
43. 549 F.2d 1052 (6th Cir.), cert. denied, 431 U.S. 968 (1977).
44. 549 F.2d at 1056. In Kiroff, a defendant in a state civil action sought to enjoin any

further proceedings in state court and to permanently enjoin the case from being tried therein.
Id. at 1054-55.

45. Id. at 1056-57.
46. 583 F.2d at 1248.
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abstention in Juidice, a case in which the state was technically not a party,47 as
being restricted to the facts of that case. 4 8  Chief Judge Seitz, writing for
the majority, noted that the doctrine of abstention was a limited exception to
the obligation of a district court to adjudicate matters properly before it. 4 9

More importantly, he stated that if the district court were compelled to ab-
stain from exercising its jurisdiction whenever any state civil action were
pending, a plaintiff seeking relief under section 1983 50 would effectively be
required to exhaust his state judicial remedies. 5 1 According to the Johnson
majority, this result would be entirely inconsistent with principles estab-
lished by the Supreme Court. 52

Recognizing that the Johnson case provided the Third Circuit with an
opportunity to resolve the evasive question concerning the scope of the
Younger doctrine in civil cases, Judge Aldisert dissented. 53  While noting

47. See Juidice v. Vail, 430 U.S. 327 (1977). Chief Judge Seitz, in distinguishing the state
court contempt power involved in Juidice from the instant case, stated:

Although technically speaking it is true that the state was not a party to the proceed-
ing enjoined by the district court in Juidice, it is readily apparent that an injunction
against state court judges, preventing them from exercising state-authorized judicial pow-
ers vital to the administration of justice, implicates the federalism and comity strand of
the Younger doctrine much more severely than would an injunction here preventing pri-
vate litigants from pursuing their quiet title actions in state court. In exercising his power
of civil contempt, a state court judge becomes a real party to the proceedings in a unique
way.

583 F.2d at 1249.
48. 583 F.2d at 1249. See also Note, Developments in the Law-Section 1983 and

Federalism, 90 HARv. L. REV. 1133 (1977).
49. 583 F.2d at 1249-50. Relying on Colorado River Water Conservation Dist. v. United

States, 424 U.S. 800 (1976), the Third Circuit noted that "'[tihe doctrine of abstention, under
which a District Court may decline to exercise or postpone the exercise of its jurisdiction, is an
extraordinary and narrow exception to the duty of a District Court to adjudicate a controversy
properly before it."' 583 F.2d at 1249-50, quoting Colorado River Water Conservation Dist. v.
United States, 424 U.S. 800, 813 (1976). For a discussion of Colorado River, see note 24 supra.

50. For the text of § 1983, see note 28 supra.
51. 583 F.2d at 1252.
52. Id. See Monroe v. Pape, 365 U.S. 167 (1961). In Monroe, the Supreme Court acknow-

ledged the relationship between § 1983 litigants and the federal court, and maintained that "[ilt
is no answer that the State has a law which if enforced would give relief. The federal remedy is
supplementary to the state remedy, and the latter need not be first sought and refused before
the federal one is invoked." 365 U.S. at 183. Subsequently, the Supreme Court noted that the
Younger standard must be met to justify federal intervention in a state proceeding where the
litigant had not exhausted his state appellate remedies. Huffman v. Pursue, Ltd., 420 U.S. 592,
609 (1975). It is interesting to note that exhaustion of remedies prior to adjudication in a court
of law has traditionally been imposed only with respect to administrative rather than judicial
remedies. See Shaman & Turkington, supra note 35, at 921. One commentator has stated:

The requirement of exhaustion of remedies was developed in the context of adminis-
trative law. Indeed, critics of the no exhaustion policy of section 1983 actions buttress
their argument for the imposition of an exhaustion requirement by analogy to administra-
tive law contexts. This analogy is unconvincing. When the legislature creates an adminis-
trative agency, it does not normally envision judicial review of the agency's de-
cisionmaking process until the agency has exercised its function. The basic principle of
administrative law that administrative remedies must be exhausted before judicial review of
agency action puts a premium on the expertise and autonomy of the agency in the
decision-making process.

Id. (footnotes omitted). See also Note, Exhaustion of State Remedies Under the Civil Rights Act,
68 COLUM. L. REV. 1201 (1968).

53. 583 F.2d at 1252 (Aldisert, J., dissenting).
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that section 1983 is an exception to the congressional limitations imposed by
the Anti-Injunction Act (Act),54 Judge Aldisert reasoned that the passage of
the Act expressed a congressional policy of noninterference in both criminal
and civil state proceedings. 55 Furthermore, he argued that the principles of
equity, comity, and federalism, as developed by the Younger decision, 56

were equally applicable to state civil proceedings. 57 Judge Aldisert there-
fore concluded that to avoid abstention and permit federal injunctive relief,
the appropriate test should

require a federal plaintiff to prove (1) exceptional circumstances
where irreparable injury is both great and immediate, or (2) the
absence of a plain, speedy, and efficient state remedy for the fed-
eral wrong, unless there is "proven harassment or prosecutions un-
dertaken by state officials in bad faith without hope of obtaining a
valid conviction." 58

Moreover, Judge Aldisert noted that the post-Younger decisions by the
Supreme Court were consistent with this result. 5 9 He found substantial
support in Justice Stevens' dissenting opinion in Trainor.6 0 Furthermore,
while acknowledging that the Trainor decision may require the existence of
a state interest in order to mandate federal abstention, he noted that "a state

54. Id. See note 19 and accompanying text supra.
55. 583 F.2d at 1254-55 (Aldisert, J., dissenting). Judge Aldisert cited Mitchum v. *Foster,

407 U.S. 225 (1972), as support for the proposition that to construe § 1983 as an express statu-
tory exception to the Anti-Injunction Act did not alter the balance between federal and state
jurisdiction. 583 F.2d at 1255 (Aldisert, J., dissenting). See note 28 supra. Specifically, the
Mitchum Court held:

In so concluding [that § 1983 was an exception to the Anti-Injunction Act], we do not
question or qualify in any way the principles of equity, comity, and federalism that must
restrain a federal court when asked to enjoin a state proceeding. These principles, in the
context of state criminal prosecutions, were canvassed at length last Term in Younger v.
Harris, 401 U.S. 37, and its companion cases. They are principles that have been em-
phasized by this Court many times in the past.

407 U.S. at 243. If the Younger abstention principles were unaffected by the Mitchum result,
then, according to Judge Aldisert, abstention necessarily remained the rule, not the exception.
583 F.2d at 1255 (Aldisert, J., dissenting).

56. See notes 16-21 and accompanying text supra.
57. 583 F.2d at 1258 (Aldisert, J., dissenting).
58. Id., quoting Perez v. Ledesma, 401 U.S. 82, 85 (1971).
59. 583 F.2d at 1255 (Aldisert, J., dissenting).
60. Id. at 1256-57 (Aldisert, J., dissenting). In Trainor, Justice Stevens explained:

The Court explicitly does not decide "whether Younger principles apply to all civil
litigation." . .. Its holding in this case therefore rests squarely on the fact that the State,
rather than some other litigant, is the creditor that invoked the Illinois attachment proce-
dure. This rationale cannot be tenable unless principles of federalism require greater def-
erence to the State's interest in collecting its own claims than to its interest in providing
a forum for other creditors in the community. It would seem rather obvious to me that
the amount of money involved in any particular dispute is a matter of far less concern to
the sovereign than the integrity of its own procedures. Consequently, the fact that a State
is a party to a pending proceeding should make it less objectionable to have the constitu-
tional issue adjudicated in a federal forum than if only private litigants were involved. I
therefore find it hard to accept the Court's contrary evaluation as a principled application
of the majestic language in Mr. Justice Black's Younger opinion.

431'tU.S. at 464 (Stevens, J., dissenting) (emphasis in the original).
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has a pronounced interest in maintaining the viability and integrity of its
own court system."61 Accordingly, Judge Aldisert maintained that to the ex-
tent that a federal court must abstain from exercising jurisdiction where a
state criminal proceeding is pending, a federal court must also restrain its
injunctive powers where a state civil case is pending. 62

It is submitted that the majority opinion in Johnson was remiss in failing
to discuss the applicability of Pullman abstention to the case before it. 63  It

is irrelevant that counsel did not appeal the district court's determination of
the matter since abstention can be raised by the court sua sponte. 64 As the
district court observed, the County Return Act 6 5 had never been upheld
under direct constitutional attack, 66 and the Supreme Court of Pennsylvania
has never ruled on the propriety of the challenged notice provisions . 6 7  It is
suggested that Pullman abstention would have been appropriate since the
high court of Pennsylvania could have construed the statute as impliedly
requiring personal service, thereby removing the constitutional question. 68

Moreover, in disposing of the Younger issue, the majority cited Col-
orado River Water Conservation District v. United States 69 to support the
proposition that abstention was a narrow exception to the necessity of ad-

61. 583 F.2d at 1257 (Aldisert, J., dissenting).
62. Id. at 1258 (Aldisert, J., dissenting).
63.. See notes 10-15 and accompanying text supra.
64. See Belloti v. Baird, 428 U.S. 132, 143 n.10 (1976). Naylor v. Case and McGrath, Inc.,

585 F.2d 557, 563 (2d Cir. 1978); Brown v. First Nat'l City Bank, 503 F.2d 114, 117-18 (2d Cir.
1974).

65. See note 1 and accompanying text supra.
66. 436 F. Supp. at 165. The Johnson district court stated that while several lower Pennsyl-

vania courts had held that the only statutory requirement was that proper notice be given, no
Pennsylvania court had ever upheld the Country Return Act in the face of a direct constitutional
attack. Id.

67. See id. & n.23. The district court noted that the Supreme Court of Pennsylvania has
been very sympathetic to the due process claims of those facing loss of their property from tax
sales, albeit in other contexts. Id. at 166. See, e.g., March v. Banus, 395 Pa. 629, 151 A.2d 612
(1959); Shafer v. Hansen, 389 Pa. 500, 133 A.2d 538 (1956).

68. See Field, supra note 12, for a discussion of the purpose of the Pullman doctrine. The
district court dismissed the applicability of the Pullman doctrine to the Johnson case primarily
upon t'he Supreme Court's decision in Wisconsin v. Constantineau, 400 U.S. 433 (1971). 436 F.
Supp. at 162. Based upon its facts, however, Constantineau should not be given such control-
ling weight. In Constantineau, the Supreme Court was confronted with a state statute which
contained no express provisions for hearing and notice. 400 U.S. at 434, 439. In discussing
whether the federal court should abstain from exercising jurisdiction, Justice Douglas noted that
"[w]here there is no ambiguity in the state statute, the federal court should not abstain but
should proceed to decide the federal constitutional claim." Id. at 439. Since the statute did not
provide for hearings and notice, Justice Douglas concluded that the federal court could decide
the issue. Id.

In Johnson, however, the Pennsylvania statute did contain express provisions for notice.
See PA. STAT. ANN. tit. 72, § 597 1(g) (Purdon 1968). Conceivably, the pertinent provisions of
the statute were consistent with prevailing notions of due process at the time of enactment.
Hence, the Supreme Court of Pennsylvania could have interpreted the legislative intent to
grant the most liberal procedural protections and thereby implied personal service. It is submit-
ted that the instant case, in contrast to Constantineau, could have furnished an opportunity for
the state forum to protect the litigant's constitutional rights.

69. 424 U.S. 800 (1975). See note 26 supra.
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judicating a controversy properly before the federal court. 70  In Colorado
River, however, the Supreme Court enumerated the situations in which
Younger abstention applied, 71 including a case involving the collection of
state taxes. 72 Arguably, therefore, even if Colorado River allows only a nar-
row exception to the obligation of federal courts to adjudicate matters prop-
erly before them, that exception may have been present in Johnson. 73

Furthermore, the majority's argument that the practical effect of extend-
ing Younger to civil cases generally would be to infuse a requirement of
exhaustion of state judicial remedies before a section 1983 plaintiff could file
a federal suit is subject to criticism. 74 The majority based its conclusion on

70. 583 F.2d ,at 1252, citing Colorado River Water Conservation Dist. v. United States, 424
U.S. 800 (1975).

71. 424 U.S. at 814-16. See note 26 supra.
72. See 424 U.S. at 816, citing Great Lakes Dredge & Dock Co. v. Huffman, 319 U.S. 293

(1943). The Supreme Court in Great Lakes stated:
This Court has recognized that the federal courts, in the exercise of the sound discre-

tion which has traditionally guided courts of equity in granting or withholding the ex-
traordinary relief which they may afford, will not ordinarily restrain state officers from
collecting state taxes where state law affords an adequate remedy to the taxpayer ...
This withholding of extraordinary relief by courts having authority to give it is not a denial
of the jurisdiction which Congress has conferred on the federal courts, or of the settled
rule that the measure of inadequacy of the plaintiff's legal remedy is the legal remedy
afforded by the federal not the state courts. . . . On the contrary, it is but a recognition
that the jurisdiction conferred on the federal courts embraces suits in equity as well as at
law, and that a federal court of equity, which may in an appropriate case refuse to give its
special protection to private rights when the exercise of its jurisdiction would be prejudi-
cial to the public interest . . ., should stay its hand in the public interest when it reason-
ably appears that private interests will not suffer.

Id. at 297-98 (citations omitted). In addition to the language of Great Lakes, which was not a
§ 1983 case, Congress has enacted a statutory prohibition which bars federal courts from enjoining
states in tax matters. See 28 U.S.C. § 1341 (1976). Specifically, § 1341 provides: "The district
courts shall not enjoin, suspend, or restrain the assessment, levy, or collection of any tax under
state law where a plain, speedy, and efficient remedy may be had in the courts of such State."
Id. Thus, if Colorado River is controlling as to when abstention is appropriate, the Third Circuit
in the instant case may have erred in not disrhissing the suit under the Great Lakes exception
to federal intervention.

73. The district court, relying on Younger to dismiss the case, failed to decide the question
of whether the inslant case would fall within the purview of § 1341. See 436 F. Supp. at 158
n.5.

74. See 583 F.2d at 1250. Huffman required a losing state litigant to exhaust his state appel-
late remedies. See 420 U.S. at 609. Exhaustion of appellate remedies, it is submitted, is not
tantamount to a total exhaustion requirement. As the Court in Huffman noted:

By requiring exhaustion of state appellate remedies for the purposes of applying
Younger, we in no way undermine Monroe v. Pape, 356 U.S. 167 (1961). There we held
that one seeking redress under 42 U.S.C. § 1983 for a deprivation of federal rights need
not first initiate state proceedings based on related state causes of action. 356 U.S. at 183.
Monroe v. Pape had nothing to do with the problem presently before us, that of the
deference to be accorded state proceedings which have already been initiated and which
afford a competent tribunal for the resolution of federal issues.

Our exhaustion requirement is likewise not inconsistent with such cases as City Bank
Farmers Trust Co. v. Schnader, 291 U.S. 24 (1934), and Bacon v. Rutland R. Co., 232
U.S. 134 (1914), which expressed the doctrine that a federal equity plaintiff challenging
state administrative action need not have exhausted his state judicial remedies. Those
cases did not deal with situations in which the state judicial process had been initiated.

Id. n.21. Moreover, at least one commentator has offered grounds distinguishing Monroe v.
Pape, 365 U.S. 167 (1961), from cases involving a request for federal injunctive relief:
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