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NOT PRECEDENTIAL

UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 02-1036

CECG, INC., acorporation of the
State of New Jersey,

V.

MAGIC SOFTWARE ENTERPRISES, INC. and
MAGIC SOFTWARE ENTERPRISES, LTD.

On Apped from the United States District Court
for the Digtrict of New Jersey
(Civil Action No. 00-cv-02262)
Didrict Judge: Judge Harold A. Ackerman

Submitted Under Third Circuit LAR 34.1(q)
September 27, 2002

Before BARRY, AMBRO and GARTH, Circuit Judges

(Opinion Filed: October 8, 2002)

OPINION



GARTH, Circuit Judge:

In this contractud dispute, Plaintiff-Appelant CECG, Inc., gppedsthe didtrict
court’s grant of summary judgment to Defendant-A ppellees Magic Software Enterprises,
Inc. and Magic Software Enterprises, Ltd.

We will affirm the digtrict court’ s judgment.

l.

Because we write solely for the benefit of the parties, we recount the facts and the
procedurd history of the case only asthey are rdevant to the following discussion.

This case involves a contractud dispute over the sde and licensing of Magic, a
computer software program that can be used to develop other software. Appellees Magic
Software Enterprises, Ltd. and Magic Software Enterprises, Inc. (hereinafter referred to
collectively as“MSE”) are, respectively, an |sragl-based software company and its
Cdiforniasubsdiary, which sdlls Magic software in the United States.

The parties have had a prior round of litigation. In 1988, CECG made itsfirst
purchase of Magic software. Magic software has two components. (1) a development
“engine’ that dlows computer programmers to develop software; and (2) a“runtime
module’ that dlows users of software devel oped through Magic’ s engine to operate that
software. CECG clamed that when it purchased itsfirst Magic development engine and
purchased an accompanying single-user runtime module, the M SE software salesperson

made an ord promise to provide a free runtime module upgrade every time that CECG
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purchased an upgrade of the development engine. Later, when MSE stopped offering
unlimited runtime modules in the United States, CECG sued MSE in federd court to

enforce its clam that M SE was obligated to continue to provide CECG with free unlimited
runtime module upgrades. The digtrict court entered summary judgment for MSE on the

bass that the Statute of Frauds required such a promise to be in writing to be enforceable.
CECG, Inc. v. Magic Software Enterprises, No. 95-800 (JCL) (D. N.J. Sept. 13, 1996), at
10-11.

In September 1999, CECG asked M SE to upgrade its development engine to the
mogt recent version of Magic software. CECG'’ s president, Mitch Geler, requested a copy
of the license agreement as well as a demondiration or evauation copy of the software.

The Magic software license agreement sent to Geler aong with the demonstration
copy contained limitations on use, dlowing the purchaser to

[u]se the Product as licensed with respect to number of users. The Product is

packaged in a manner to provide a specific number of users per package. If

severd persons use this Product at the same time or if one person usesit on

more than one computer, you must pay one license fee for each copy being

used. Thisincludes use on acomputer network. You must pay alicensefee

for the number of users pecified in the Product package. Y ou may not use

the Product for more than the specified number of users. In case you have

any questions regarding the number of users permitted you should

immediately contact MSE.

Magic License Agreement, Def.-Appeleg s App. 11. There was no mention of an unlimited
runtime license in the license agreement. The agreement dso provided that

“MSE may from time to time revise or update its Products. Such updates and revisions will

be supplied only to registered users and according to MSE' s then prevailing update and
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support policies. MSE is not obligated to make any Product revisons or to supply them.”
Id. at 12.

The Magic license agreement contained a forum sdection clause aswell.?
Additiondly, the agreement contained a complete merger clause. 1d. Thelicense
agreement provided for its own acceptance if the software package is opened: “OPENING
THIS PACKAGE CONSTITUTES YOUR ACCEPTANCE OF THE LICENSE AGREEMENT
SET FORTH BELOW.” Id. at 11.

After recaiving the evaluation software and license, Geler said that he did not accept
the terms of the license agreement. After the evauation period ended, Geler decided he
wished to purchase the new version of the development engine. Geler recdls spesking with
MSE and telling the salesperson that there had been prior litigation between CECG and
MSE; and that though he wanted to purchase the software, he would not do so on the terms
of MSE’ slicense agreement. He told the sdesperson that he would not provide a credit
card, but instead would send in a purchase order with modified terms and conditions. See
Appélant’s Br. at 10; Appelleg’ s Br. at 15.2

Geler then sent a purchase order to MSE aong with acheck. On itsface, the

! The license agreement provides: “Y ou acknowledge that any action or suit brought
to enforce any right or remedy of this Agreement shal be subject to the exclusve
jurisdiction and venue of the Cdifornia State or Federal Courts Stting in Orange County,
Cdifornia” Magic License Agreement, Def.-Appelee' s App. 12.

2 The salesperson does not recal any discussion with Geier rdlaing to prior
litigation or the unlimited runtime license. See Appellee sBr. a 13 n. 3. She does
gpparently recall asking for a credit card number. See Appellant’ s Br. at 10 (citing Urschel
Dep. Tr. at 25, 3 Pl.-Appelant’ s App. 372).
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purchase order listed a*“ Development Universa Client Server” ($3600) and “ Technica
support contract including updates as well as contract pricing for upgrades’ at a price of
$880 for one year. CECG Purchase Order, Def.-Appellee’ s App. 22. At the bottom of the
front sde of the purchase order, the order stated: “P.O. Number Must Be Referenced On
Each Package, Packing Slip, Invoice, And/Or Any Correspondence. Please Enter Our Order
for the Goods Described Herein, Subject to the Terms and Provisions Set Forth on the Face
and Reverse Side of this Purchase Order.” 1d. Thereverse sde of the order contained
severd teems. The key provison at issue, reaing to the unlimited runtime license, is
contained within a paragraph with the caption “Intellectua Property Rights’:

This order shdl aso reingtate the buyer[']s understanding of the unlimited

run timelicense. The sdler shdl update and upgrade the unlimited runtime

license currently called deployment without charge to the buyer whenever the

buyer upgrades or updates the development tools or program generator to any

verson or renamed product so that the licensed versions and names shall

match. . . . Thisreingatement isirrevocable.
CECG Purchase Order 1 4, Def.-Appellee s App. 23. The purchase order contained its own

forum-sdlection clause® The purchase order provided for its own acceptance and provided

that it was the exclusive agreement between the parties*

3 The forum-sdlection clause in the purchase order states: “This Purchase Order and
the acceptance of it shal, as provided herein, condtitute a contract made in, and to be
governed in al respects by the laws of the state of New Jersey. Venue shdl bein
Middlesex County, NJ.” CECG Purchase Order 1 8, Def.-Appellee’ s App. 23.

4 The purchase order provided:

Commencement of performance pursuant to this Purchase Order condtitutes
acceptance hereof by Sdller. If specified ddivery dates cannot be met, Seller
shdl natify Buyer promptly of Sdler’s best dternative. Theterms of this
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M SE received the purchase order and deposited CECG's check. M SE then shipped a
CD-ROM containing the program, aong with another copy of the license agreement.
CECG communicated with MSE to explain that it only required the “Product Authorization
Key” (the codes) necessary to unlock the evaluation software for use. MSE faxed a
Product Authorization Key to CECG, which gated that

The PAK isanintegra part of licensed software product identified on the

front of thisdocument . . . and is provided subject to the licence [Sic] terms

goplicable to the software. Licensee shdl maintain the PAK as confidentid,

and not transfer, disclose, or otherwise make it available to any third party.

Any copies of the PAK must be limited to interna use by licensee only.
Def.-Appdleg s App. 29. After CECG found that its old runtime module was incompatible
with the new version of Magic's development engine, Geier again communicated with MSE
in an atempt to obtain an unlimited runtime license in the belief that the contract obligated
MSE to provide such alicense.

According to Geler’ s notes, Russdll Taitz, the vice president of operations for MSE,

told Geler that M SE would not honor the purchase order, but would be willing to refund

CECG the purchase price. Def-Appellee’s App. 31.

Purchase Order may not be modified, superseded or amended except in a
writing signed by an authorized representative of Buyer. Each shipment
received by Buyer shdl only be upon the terms of this Purchase Order,
notwithstanding any terms contained in any quotation, acknowledgment,
license agreement, invoice or other form of Sdller, or Buyer’ s acceptance of,
or payment for, any shipment or any other act.

Id. 1.



CECG filed acomplaint in the Superior Court of New Jersey, Middlesex County, on
April 7, 2000, dleging breach of contract and seeking damages and specific performance.
MSE removed the case to federd district court for the Digtrict of New Jersey on the basis
of diversty jurisdiction. CECG filed amotion for remand to state court. The district court
denied the motion, holding that there was diversity jurisdiction because the parties were
diverse and the amount-in-controversy requirement was met; and that the venue provisons
contained in CECG' s Purchase Order and the Magic License Agreement negated one
another pursuant to 8 2-207 of the Uniform Commercia Code, as adopted by New Jersey.
CECG, Inc. v. Magic Software Enterprises, No. 00-2262 (HAA) (D. N.J. Feb. 26, 2001),
at 5-7, 8-11.

Following discovery, M SE filed amotion for summary judgment, and CECG filed a
cross-motion for summary judgment and amotion for reconsderation of the digtrict
court’s denid of remand to state court.

The digrict court denied CECG’ s motions and granted MSE’'s motion for summary
judgment. The didtrict court granted summary judgment for M SE on the contract clams,
finding that the terms of MSE’ s license agreement and CECG'’ s subsequent purchase order
conflicted with one another with respect to whether M SE was obligated to provide CECG
with an unlimited runtime license, and that, because the purchase order’ s term concerning
the unlimited runtime license was “amaterid dteration of the contract,” accordingly, under
UCC § 2-207, “the contradictory term fals out of the parties agreement.” CECG, Inc. v.

Magic Software Enterprises, No. 00-CV-2262 (HAA) (D. N.J. Dec. 11, 2001), at 18
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(citing N.J. Stat. Ann. § 12A:2-207).°

Thistimely apped followed.

.

We have jurisdiction to hear this apped of the digtrict court’sfina judgment in this
divergty action pursuant to 28 U.S.C. § 1291. We have plenary review of adigtrict court's
order granting summary judgment. See, e.g., Carter v. McGrady, 292 F.3d 152, 157 (3d
Cir. 2002). Accordingly, we apply those standards that the district court should have
gpplied below. Chisolmv. McManimon, 275 F.3d 315, 321 (3d Cir. 2001). Summary
judgment is proper if thereis no genuine issue of materid fact and if, viewing the factsin
the light most favorable to the nonmoving party, the moving party is entitled to judgment as
amatter of law. See Fed. R. Civ. P. 56(c); Celotex Corp. v. Catrett, 477 U.S. 317 (1986).
Our function a the summary judgment stage is not to weigh the evidence and determine the
truth of the matter, but to determine whether there is a genuine issue for trid. See
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986).

The parties do not dispute the contents of the writings that the parties have

exchanged; rather, they disagree on the documents' legd effect. There are therefore no

® The district court also granted summary judgment to MSE on CECG's claim under
the New Jersey consumer fraud statute, N.J. Stat. Ann. 8 56:8-2, concluding that “CECG
provides no evidence of deception” that would suffice to “ establish that M SE engaged in
any acts of fraud, unconscionable commercid practice, deception or false promises” 1d. at
20. In addition, the digtrict court denied CECG's motion for reconsideration of its earlier
denid of CECG’ s motion for remand.
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genuine issues of materid fact; the only question before us is which party is entitled to
judgment as a matter of law.

Section 2-207 of the Uniform Commercia Code governs the transaction between
CECG and MSE.® In Step-Saver Data Systems, Inc. v. Wyse Technology, 939 F.2d 91 (3d
Cir. 1991), a case which both parties cite as controlling, we andyzed the effect of
contradictory documents relating to the sale of software: the buyer’ s telephone order
(followed by a purchase order) and the sdller’ s software box-top license. Seeid. at 95-96.
We held that UCC § 2-207 governed the transaction, stating that “[i]n the absence of a

party's express assent to the additiond or different terms of the writing, section 2-207

® UCC § 2-207 provides:

(1) A definite and seasonable expression of acceptance or awritten
confirmation which is sent within a reasonable time operates as an
acceptance even though it states terms additiona to or different from those
offered or agreed upon, unless acceptance is expresdy made conditional on
assent to the additiona or different terms.
(2) The additiona terms are to be construed as proposals for addition to the
contract. Between merchants such terms become part of the contract unless:

(@ the offer expresdy limits acceptance to the terms of the offer;

(b) they materidly dter it; or

(©) natification of objection to them has dready been given or is given within
areasonable time after notice of them is received.
(3) Conduct by both parties which recognizes the existence of a contract is
aufficient to establish a contract for sde athough the writings of the parties
do not otherwise establish a contract. In such case the terms of the particular
contract consst of those terms on which the writings of the parties agree,
together with any supplementary terms incorporated under any other
provisons of this Act.

N.J. Stat. Ann. § 12A: 2-207.



provides a default rule that the parties intended, as the terms of their agreement, those
terms to which both parties have agreed,” with any gapsto be filled by the UCC's
provisons. Id. a 99 (footnote omitted).

Similarly, in the digpute between CECG and MSE, theinitid license agreement sent
by MSE dong with the evaluation copy of the software became effective when CECG
obtained and ingtaled the software. When CECG submitted its purchase order and check to
buy Magic software, CECG had objectively manifested its acceptance of the terms of the
license agreement. To the extent that the reverse side of the purchase order contained
additiond or different terms, such terms; if they condtituted materia aterations of the
contract, would drop out of the contract formed, unless CECG' s purchase order indicated
that “acceptance is expresdy made conditiona on assent to the additiond or different
terms.” UCC § 2-207(1). The purchase order did not so indicate.” The provision on the
reverse Sde of CECG' s purchase order that alowed for CECG to receive a unlimited
runtime license a no additiona cost for each purchase of anew verson of Magic's

development engine congtituted a materia ateration of the contract and therefore did not

" Even if acceptance were expresdy conditional on assent to these terms, and thus
there were no written contract, the conduct of the parties established a contractual
relationship. UCC § 2-207(3) provides that the conduct of both parties can establish a
contract, and that, to the extent that there is no agreement, the UCC fills any gapsin the
contract. Both parties clearly conducted themsalves in amanner that reflected that there
was a contractual relationship; the disagreement is as to what the terms of the contract are.
The writings of the parties, however, do not agree on whether MSE is obligated to provide
CECG with an unlimited runtime license, and there is no provision of the UCC that would
dlow for CECG to receive an unlimited runtime license.
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become part of the contract.

Accordingly, we will affirm the digtrict court’s grant of summary judgment to MSE
on CECG's contract clams. We dso will affirm the digtrict court’s grant of summary
judgment to MSE on the consumer fraud claim, as CECG has not made any argument of

substance on appeal that the district court erred.®

[11.

Plaintiff also appears to appeal the district court’s denid of remand.® We have
plenary review over adigtrict court’s denid of remand. See Werwinski v. Ford Motor Co.,
286 F.3d 661, 665 (3d Cir. 2002).

CECG argues that the digtrict court erroneoudy deleted the conflicting terms asiit
viewed the forum-sdection provisonsin CECG's purchase order and in MSE'slicense
agreement as conflicting terms under UCC § 2-207. See Appellant’s Br. at 16-17.

Forum sdlection clauses are materid termsto acontract. See, e.g., Cunningham v.

Fleetwood Homes of Georgia, Inc., 253 F.3d 611, 621 n. 13 (11th Cir. 2001) (“arbitration

8 CECG makes only the conclusory statement that “[t]he sale of the merchandise by
defendant and its subsequent conduct entitles the plaintiff to its day in court on the issue of
Consumer Fraud.” Appdlant’sBr. a 34. Without anything more, we will not upset the
determination of the Digtrict Court.

® The ditrict court denied plaintiff’s motion for remand. Plaintiff moved for
reconsderation, which was denied. CECG requests remand as a possible form of relief.
See Appdlant’sBr. at 38-39. It isnot clear, however, whether plaintiff gpped s the denid
of its mation for reconsderation or the denid of its motion for remand. We will assume
the latter.
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clauses, like other kinds of forum selection clauses, are generdly consdered materid

terms under state law variants of the Uniform Commercia Code.”). Based on our andysis

of the conflicting writings, then, UCC § 2-207 requires that the conflicting term in CECG's

purchase order either must give way to MSE' s forum-selection clause, or must drop out

because of the conflict between MSE and CECG'swritings. See UCC 2-207(3).
Accordingly, there is no basis for remanding the case to New Jersey state court. We

will affirm the digtrict court’s denid of CECG' s motion for remand.

V.

For the foregoing reasons, the judgment of the district court will be AFFIRMED.

TO THE CLERK:

Peasefile the foregoing opinion.

/9 Leonard |. Garth
Circuit Judge
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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 02-1036

CECG, INC., acorporation of the
State of New Jersey,

V.

MAGIC SOFTWARE ENTERPRISES, INC. and
MAGIC SOFTWARE ENTERPRISES, LTD.

On Apped from the United States Digtrict Court
for the Digtrict of New Jersey
(Civil Action No. 00-cv-02262)
Digrict Judge: Judge Harold A. Ackerman

Submitted Under Third Circuit LAR 34.1(a)
September 27, 2002

Before BARRY, AMBRO and GARTH, Circuit Judges

JUDGMENT

This cause came on to be heard on the record before the Digtrict Court for the

Didgtrict of New Jersey and was submitted pursuant to Third Circuit LAR 34.1(a) on



September 27, 2002.

On congideration whereof, IT ISNOW HERE ORDERED AND ADJUDGED by this
Court that, the judgment of the said District Court dated December 11, 2001, be, and the
sameis hereby, AFFIRMED. Coststaxed against gppellant. All of the above in accordance
with the opinion of this Court.

ATTEST:

Acting Clerk

DATED: 8 October 20002
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