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VILLANOVA LAW REVIEW

ceedings in an action to determine the condemnee's award, the Government
sought a ruling that the condemnee was not entitled to the cost of substitute
facilities as a proper measure of compensation.2 The district court so ruled,
holding that this method of computing compensation was available only
to a governmental condemnee.s Upon an interlocutory appeal,4 the Third
Circuit reversed, holding that the cost of substitute facilities was available
as a measure of just compensation to private owners of nonprofit, com-
munity facilities, in appropriate cases. United States v. 564.54 Acres of
Land, 506 F.2d 796 (3d Cir. 1974).

The fifth amendment explicitly requires the Government to pay just
compensation to condemnees for property taken under the power of eminent
domain.5 The courts have had the burden of transforming this constitu-
tional requirement into a serviceable method of computing a condemnee's
award.6 As a general rule, market value is deemed to be the appropriate
measure of compensation,7 but when property has been adapted to a special
purpose uniquely suited to the needs of its owner, its value in the market
place will often fall far short of its value to the condemnee.s Recognizing
the possibility of inequities in such circumstances, the courts have developed
methods other than market valuation for computing compensation for
special purpose properties.9 To date, however, the courts' approaches have

2. Id. The Government sought to limit evidence at trial to the fair market value
of the property as of the date of the taking or, if that measure was unavailable, to
the depreciated replacement cost of the property as improved. Id.

3. United States v. 564.54 Acres of Land, Civil No. 70-240 (M.D. Pa., Jan.
15, 1974).

4. The district court certified that its order involved a controlling question of
law as to which there was a substantial ground for difference of opinion. The Third
Circuit permitted the interlocutory appeal pursuant to 28 U.S.C. § 1292(b) (1970).
506 F.2d at 798.

5. The fifth amendment states in part, "nor shall private property be taken for
public use, without just compensation." U.S. CONST. amend. V.

6. In Monongahela Navig. Co. v. United States, 148 U.S. 312 (1893), the
Supreme Court stated:

The legislature may determine what private property is needed for public pur-
poses - that is a question of a political and legislative character, but when the
taking has been ordered, then the question of compensation is judicial.

Id. at 327.
7. 4 P. NICHOLS, THE LAW OF EMINENT DOMAIN § 12.112] (rev. 3d ed., J.

Sackman, 1975) [hereinafter cited as NICHOLS]. "Use of market value as a test in
land damage cases preceded the publication of judicial decisions in this country, so
that we find it looked upon as an established principle in the earliest reported cases." Id.

In United States v. Miller, 317 U.S. 369 (1942), the Supreme Court stated:
"It is usually said that market value is what a willing buyer would pay in cash to a
willing seller." Id. at 374. See Almota Farmers Elevator & Warehouse Co. v. United
States, 409 U.S. 470, 474 (1973). For a general discussion of what constitutes market
value, see NICHOLS, supra, § 12.2; L. ORGEL, VALUATION UNDER THE LAW OF EMINENT

DOMAIN 62-68 (1936).
8. NICHOLS, supra note 7, § 12.3211]; L. ORGEL, supra note 7, at 114-15.
9. As the instant court pointed out, for certain single purpose profitmaking

facilities, the proper approach may be to compute compensation based upon the present
value of capitalized future earnings. 506 F.2d at 799. See United States v. Certain
Interests in Property, 186 F. Supp. 167 (N.D. Cal. 1960), af'd on other grounds sub
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1975-19761 THIRD CIRCUIT REVIEW 465

been devoid of any uniformity in valuing privately owned, nonprofit com-
munity facilities.' 0

On the other hand, according to a well-developed doctrine, a govern-
mental condemnee is entitled to the cost of substitute facilities', rather
than the market value of its property.'2 Only by this method, it is believed,
can the community be assured of its ability to continue the functions served
by the condemned facility.13 Prior to 564.54 Acres, those federal cases
which had applied the substitute facilities standard had all involved govern-

nora. Likins-Foster Monterey Corp. v. United States, 308 F.2d 595 (9th Cir. 1962).
See generally NICHOLS, supra note 7, § 12.312[3].

Where market value is unavailable and the capitalized future earnings
approach is inapplicable, the court may admit evidence of depreciated reproduction cost.
See United States v. Benning Hous. Corp., 276 F.2d 248 (5th Cir. 1960). See
generally NICHOLS, supra note 7, § 12.32 [31 [bI; Level, Evaluation of Special Purpose
Properties in Condemnation Proceedings, 3 URBAN LAW. 428 (1971).

10. In the only federal appellate case found to have considered the point, the
Seventh Circuit, after holding that the Government must pay a church the amount
agreed upon by the parties prior to condemnation proceedings, stated by way of dicta:
"In the case of non-profit, religious or service properties, cost of replacement is re-
garded as cogent evidence of value although not in itself the only standard of compen-
sation." United States v. Two Acres of Land, 144 F.2d 207, 209 (7th Cir. 1944),
appeal dismissed, 324 U.S. 884 (1945).

In general, state courts nominally have retained the concept of market value
but have been liberal in admitting evidence of any special use which affects that
market value. See, e.g., Idaho-W. Ry. v. Columbia Conference, 20 Idaho 568, 119
P. 60 (1911). In one case, cited by the court in 564.54 Acres, the Supreme Judicial
Court of Massachusetts held that in assessing damages to a Girl Scout camp rendered
useless by the condemnation of a portion of its property, the market value should have
been determined by reference to its value for the special use to which it was put.
Newton Girl Scout Council v. Massachusetts Tpk. Auth., 335 Mass. 189, 138 N.E.2d
769 (1956). In discussing the assessment of that special market value, the court said:

The properties may be of a type, not frequently bought or sold, but usually
acquired by their owners and developed from the ground up, so that the cost of
land plus the reproduction cost (less depreciation where appropriate) of improve-
ments may be more relevant than in the ordinary case.

Id. at 195, 138 N.E.2d at 773. For a general discussion of other state court approaches,
see L. ORGEL, supra note 7, at 122-27.

11. 506 F.2d at 800. The court in 564.54 Acres did provide a functional definition
of the substitute facilities doctrine: "Simply stated this method insures that sufficient
damages will be awarded to finance a replacement for the condemned facility." Id.
It is important that the concept of substitution be distinguished from that of depreci-
ated replacement. In substitution, "[e]xact duplication is not essential; the substitute
need only be functionally equivalent." United States v. Certain Property, 403 F.2d
800, 804 (2d Cir. 1968). In the depreciated replacement or reproduction approach, the
emphasis is upon the physical structure rather than upon its function. See generally
NICHOLS, supra note 7, § 12.32[3][b]; L. ORGEL, supra note 7, at 604-06.

12. For cases in which the cost of substitute facilities was awarded, see United
States v. Certain Property, 403 F.2d 800 (2d Cir. 1968) (public bath and recreation
building); United States v. Certain Land, 346 F.2d 690 (2d Cir. 1965) (school play-
ground); United States v. Board of Educ., 253 F.2d 760 (4th Cir. 1958) (school
premises); United States v. Certain Lands, 246 F.2d 823 (3d Cir. 1957) (highway) ;
Clarksville v. United States, 198 F.2d 238 (4th Cir. 1952), cert. denied, 344 U.S. 927
(1953) (sewer lines); United States v. Arkansas, 164 F.2d 943 (8th Cir. 1947)
(bridge) ; United States v. Wheeler Twp., 66 F.2d 977 (8th Cir. 1933) (highway) ;
Annot., 40 A.L.R.3d 143 (1971) ; Note, Just Compensation and the Public Condemnee,
75 YALE L.J. 1053 (1966).

13. See text accompanying note 35 infra.
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VILLANOVA LAW REVIEW

mental condemnees, 14 and no appellate court had considered whether such
measure of compensation should be available to a nongovernmental con-
demnee.15

The instant court laid the groundwork for such an extension of the
law by reviewing the justification for the substitute facilities doctrine as
applied to governmental entities. Stating the view that the underlying
principle of just compensation is one of indemnity, 6 it rejected various other
formulas for failing to arrive at that requisite degree of compensation in this
case.1

7

The court concluded:

Fair indemnification in such circumstances [when publicly owned
facilities are condemned] requires compensation sufficient to provide
a substitution for the unique facilities so that the functions carried
out by or on behalf of members of the community may be continued.' 8

The court next refuted the Government's contention that a govern-
mental entity is only entitled to the cost of substitute facilities if it is legally
obligated to replace a condemned facility ;19 such a rule, it was said, would
allow the measure of just compensation to vary with local law.20 Following
the Second Circuit's discretionary approach,21 the court adopted the view

14. 506 F.2d at 800 & n.2.
15. Id. at 800.
16. Id. at 799, citing Olson v. United States, 292 U.S. 246, 255 (1934). See also

United States ex rel. TVA v. Powelson, 319 U.S. 266, 280 (1943).
17. 506 F.2d at 799-800. The court rejected market value, capitalized future

earnings, and depreciated replacement cost as inappropriate measures of compensa-
tion. Id.

18. Id.
19. Id. at 800. The court cited, as supportive of the condemnor's position, United

States v. Wheeler Twp., 66 F.2d 977 (8th Cir. 1933). In that case, the federal govern-
ment caused increased flooding of the township's roads by raising the level of a lake.
Part of the court's rationale for holding that just compensation to the township
necessarily included the added cost of providing roads under the more difficult con-
ditions, was the fact that the Government had a legal obligation to maintain the roads.
Id. at 985. In light of this obligation, the township's taxpayers had a valuable and
compensable right to be free from the burden, via taxes, of constructing and main-
taining a substitute way. Id. See Bedford v. United States, 23 F.2d 453 (1st Cir. 1927).

The court in 564.54 Acres also found support for the Government's position in
United States v. Certain Lands, 246 F.2d 823 (3d Cir. 1957), in which the Third
Circuit held that where a highway was "necessary," the town was entitled to the cost
of a substitute highway, plus interest. Id. at 826. However, there was no indica-
tion in the case that the town was under any legal obligation to replace the con-
demned highway.

20. 506 F.2d at 800.
21. See United States v. Certain Property, 403 F.2d 800 (2d Cir. 1968). In this

case, the Second Circuit rejected the "legal necessity" test, stating:
If application of the "substitute facilities" theory depended on finding a statutory
requirement, innumerable nonlegal obligations to service the community would be
ignored .... We hold, therefore, that if the structure is reasonably necessary for
the public welfare, compensation is measured not in terms of "value" but by the
loss to the community occasioned by the condemnation.

Id. at 804.

466 [VOL. 21
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THIRD CIRCUIT REVIEW

that a condemnee is entitled to the cost of substitute facilities when the
condemned structure is found to be reasonably necessary to the public
welfare.

22

Finally, with respect to the key issue in 564.54 Acres,28 the Third
Circuit refused to distinguish between public and private owners of com-
munity facilities for the purpose of just compensation. In light of the fifth
amendment's express protection of private property,24 the court found it
inconceivable that the amendment was intended to impose a "greater
obligation of indemnification" upon the federal government toward the
states than toward private owners.2 5 It advanced and then refuted the
contention that the amendment should only be construed as protecting
private property, concluding instead that judicial interpretations have long
since determined that, at least with respect to publicly owned facilities,
it is the value of the property to the community that is protected. 28 Accept-
ing this interpretation of the taking clause, the court could find no basis for
distinguishing between governmental and private owners of community
facilities.27 Moreover, if private owners were entitled to a lesser measure
of compensation, the court continued, the government might be lead by
financial considerations into discriminatory choice-of-location decisions, con-
demning, for example, a parochial rather than a public school.2 8

The court found further support for its decision in Brown v. United
States,2 9 in which the Supreme Court approved the cost of substitute
facilities as the appropriate method of compensation, without making any
distinction, regarding its applicability, between public and private land-
owners.

8 0

It is doubtful, however, that Brown is sufficient authority to support
the holding in 564.45 Acres. The condemnee in Brown attacked the con-
stitutionality of a statute, claiming that it authorized the taking of private
property from one citizen to sell to another so that the property was not
taken for a public purpose, as required by the fifth amendment.8 ' In
meeting this argument, the Brown Court held that the town was a unit -
an aggregate of private landowners, together forming a public entity - and
that the private property was thus being taken for public use.82 The Court

22. 506 F.2d at 800.
23. See text accompanying notes 14 & 15 supra.
24. See note 5 supra.
25. 506 F.2d at 801.
26. Id.; see note 35 and accompanying text infra.
27. 506 F.2d at 801.
28. Id.
29. 263 U.S. 78 (1923).
30. 506 F.2d at 801-02, citing 263 U.S. 82-83.
31. 263 U.S. at 81.
32. Id. at 82. The instant court quoted the following passage from Brown:
A town is a business center. It is a unit. If three-quarters of it is to be de-
stroyed by appropriating it to an exclusive use like a reservoir, all property
owners, both those ousted and those in the remaining quarter, as well as the
State, whose subordinate agency of government is the municipality, are injured.

1975-1976]
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VILLANOVA LAW REVIEW

did not distinguish between public and private facilities for the purposes
of compensation, for to do so would destroy its characterization of the town
as a single, publicly owned facility. 3

It seems, then, that the justification for the court's extension of the
substitute facilities doctrine to private owners of nonprofit community
facilities must rest upon the rationale underlying cases dealing with pub-
licly owned facilities. These cases evidence a distinct metamorphosis in
legal reasoning. Originally, the courts characterized the maintenance of a
publicly owned facility as a legally enforceable obligation of the govern-
mental owner. The freedom from the burden of providing a substitution
for such a facility was therefore considered a valuable property right of
the governmental entity. 84 Compensation for taking that property right,
i.e., causing the loss of that freedom, was then equal to the cost incurred
by the government performing the newly acquired obligation, i.e., the cost
of erecting a substitute facility. In the later cases the courts shifted their
focus, and recognized that, although the municipality would receive the con-
demnation award, it was the community and its use of the facility that was
being compensated, rather than the governmental entity that maintained the
facility for the community's benefit.8 5

This latter approach was consistent with the Supreme Court's reason-
ing in Brown, which implicitly recognized that the compensable injury
suffered by the town as an entity lay in its impaired ability to function for
the benefit of the community as a business center.8 6 Accepting this approach,
564.54 Acres is a logical extension of the substitute facilities doctrine. The
public or private status of the proprietor of a nonprofit community facility
is irrelevant, because the community's loss of its use of the condemned
facility is the same in either case.

Despite the logic in this decision, it is unfortunate that the Third Circuit
failed to note an important distinction between governmental and private
charitable facilities. A governmental decision to construct a public facility

A method of compensation by substitution would seem to be the best means of
making the parties whole.

506 F.2d at 801-02, quoting 263 U.S. at 82-83.
33. Dicta in Brown, which approves the substitution method, may be viewed, how-

ever, as placing the imprimatur of the Supreme Court upon the substitute facilities
doctrine, at least insofar as governmental condemnees are concerned. See note 32 Supra.

34. See note 19 supra.
35. See United States v. Certain Property, 403 F.2d 800, 804 (2d Cir. 1968)

Clarksville v. United States, 198 F.2d 238, 242-43 (4th Cir. 1952), cert. denied, 344
U.S. 927 (1953); Jefferson County v. TVA, 146 F.2d 564, 565 (6th Cir. 1945),
cert. denied, 324 U.S. 871 (1945). But cf. Mitchell v. United States, 267 U.S. 341
(1925), in which the Supreme Court held that in the context of private ownership,
profits lost due to destruction of a going business were not compensable except in-
sofar as the existence of the business enhanced the special value of the land and its
appurtenances. This would seem to imply that the owner's use of the property, here
as a profit making venture, was not compensable. The former cases, however, are
distinguishable in that it was the communities' uses which were being compensated,
not, as in Mitchell, the proprietor's use.

36. See note 32 supra.

[VOL.. 21468
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THIRD CIRCUIT REVIEW

theoretically represents the will of the entire community as expressed
through the acts of elected officialsY7 A private charitable facility, on the
other hand, may represent no more than the unilateral interest of its owner.
Its use, while potentially available to the entire community, may actually
be limited to satisfying only the personal whim of its benefactor As The
court may have intended to deny the substitute facilities measure to owners
of facilities which are of dubious interest to the community, however, by a
qualification placed upon its holding that this measure will only be available
"in appropriate cases." 39 Whether or not that was the intent of this unclear
language, the facts of 564.54 Acres presented an easy case, as the condemned
facility was a true "community" facility. 40

Additional questions remain concerning the breadth of applicability of
the substitute facilities doctrine. First, as discussed above, it will be
necessary for subsequent courts to formulate a test to determine whether the
community's interest in the facility is sufficient to entitle the private owner
to the cost of substitute facilities.41 A distinct, but closely related question
is whether the presence of a restriction upon the class of persons permitted
to use the facility will preclude the application of the more generous measure
of compensation upon condemnation. 42 Here again, the words "in appro-
priate cases" may have been intended to inform the lower courts that this
is a relevant inquiry.

Second, because the rationale for the decision in 564.54 Acres was one
of indemnification of the community of users, rather than of the individual
owner, it would seem mandatory that the substitute facility actually be built
with the proceeds of the compensation award. 43 The court failed to speci-

37. See J. LOCKE, The Second Treatise on Civil Government, in ON POLITICS
AND EDUCATION 123-24 (H. Penniman ed. 1947).

38. For example, a private library, operated on a nonprofit basis and held open to
all members of the community, appears to fall within the scope of the court's holding.
If, however, the library contained only works expounding a particular political or
religious philosophy, it is doubtful that the greater measure of compensation would
be appropriate.

39. 506 F.2d at 802.
40. Id. at 798. The condemnee alleged that the condemned camps were operated

on a nonprofit basia "for the promotion of the physical, moral and religious health and
education annually of thousands of children and youth of all races and religions in
the Eastern Pennsylvania community," and that "provision is made annually to
serve hundreds of children with special needs, whether mental, physical or financial."
Brief for Appellant at 5. One may conclude that this function is of sufficient interest
to the entire community as to warrant compensation sufficient to provide a replacement
of the condemned facility.

41. Perhaps the appropriate test would be an adaptation of the "reasonable
necessity" test. See note 21 and accompanying text supra.

42. For example, a campground that serves only children of a certain age group
presumably would be an "appropriate" facility, whereas one that serves only children
of a particular religious affiliation would not.

43. For the view that governmental entities must actually spend their awards
to build new facilities, see Note, Just Compensation and the Public Condemnee, 75
YALE L.J. 1053, 1058 (1966). But cf. United States v. Certain Lands, 246 F.2d 823
(3d Cir. 1957), wherein the court awarded the cost of substitute facilities, plus interest
from the date of the taking, even though new facilities had not yet been built. Id.
at 826. This award of interest represents compensation to the local government for

1975-1976]
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VILLANOVA LAW REVIEW

fically address this issue, however, so its resolution must await another
case.

Finally, it is unclear whether, in future cases, the added benefit enjoyed
by the condemnee from receipt of a modern new facility must be deducted
from the amount the condemnor would otherwise have to pay.44 Although

it might be inferred from the court's discussion that such a setoff was not
intended, 45 the court did not explicitly preclude this deduction.46 However,
fairness to the condemnor would seem to require that it not be compelled to
pay costs beyond those actually caused by the condemnation.47

However these residual issues are resolved, 564.54 Acres represents
a significant step in advancing the law of just compensation. In light of
the tendency of other courts to liberalize the admissibility of evidence in
order to establish value48 and to loosen the requirements that entitle a
condemnee to the cost of substitute facilities,49 it is likely that the instant
decision will be followed by other circuits in future condemnation cases.

Martin Silfen

that period of time during which it neglected to provide its community with a sub-
situte facility. Moreover, the court failed to stipulate that such a facility must be
built. This may indicate that the Third Circuit did not consider actual replacement of
the facility to be necessary. Its approach might be different, however, where the con-
demnee is a private owner and there is no identity between the condemnee and the
community served by the facility.

44. A number of courts have required a setoff corresponding to depreciation
of the condemned facility be deducted from the award of compensation. See United
States v. Certain Property, 403 F.2d 800, 804 & n.11 (2d Cir. 1968). Other courts
have awarded the full cost of substitute facilities without any setoff for depreciation.
See Wichita v. Unified School Dist. No. 259, 201 Kan. 110, 439 P.2d 162 (1968).

45. 506 F.2d at 799. In rejecting depreciated replacement cost as the fair measure
of compensation in this case, the court was not necessarily rejecting depreciation as
such. It simply may have been rejecting that component of the method that requires
the award to be based upon reproduction cost of the physical, rather than functional,
equivalent of the property. See note 11 supra.

46. In 564.54 Acres, the appellant did not seek compensation for the cost of repro-
ducing the camp buildings as they existed on the condemned land. With regard to the
buildings, it sought compensation only for additional expenses mandated by newly
enacted environmental and safety legislation, from which its old buildings were
exempt. Brief for the Appellant at 6-8. Therefore, the question of a setoff for depre-
ciation of the existing structures never arose.

47. If, for example, the condemnee in 564.54 Acres had sought compensation for
the cost of reproducing its buildings, and if the older buildings had a remaining life
expectancy of 10 years, and the proposed new buildings had a life expectancy of 50
years, the condemnor should not be compelled to pay the cost allocable to the 40-year
difference. A suggested procedure is to deduct from the reproduction cost of the
buildings a percentage representing the added life expectancy of the buildings. In
the example, that would be a reduction of 40/50, or 80%. See United States v.
Certain Property, 403 F.2d 800, 804 n.11 (2d Cir. 1968).

48. See, e.g., Newton Girl Scout Council v. Massachusetts Tpk. Auth., 335
Mass. 189, 138 N.E.2d 769 (1956). See also note 10 supra.

49. See, e.g., United States v. Certain Property, 403 F.2d 800 (2d Cir. 1968).
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CONSTITUTIONAL LAW - CRIMINAL PROCEDURE - A MATERIAL
OR SUBSTANTIAL AMENDMENT TO AN INDICTMENT IS IMPERMISSIBLE

REGARDLESS OF WHETHER INDICTMENT IS CONSTITUTIONALLY

REQUIRED.

United States v. Goldstein (1974)

Petitioner, Louis Goldstein, was indicted by a grand jury for, inter
alia, the misdemeanor of willful failure to timely file his 1965 federal
income tax return.' The indictment alleged petitioner had a duty to file
his return on April 15, 1966.2 The evidence at trial revealed that on that
date, petitioner had in fact filed a Form 2688 requesting an extension of
time.3 This form was returned to Goldstein as incomplete4 on April 27,
1966, bearing a notation that resubmission within 10 days was permissible. 5

Since petitioner failed to resubmit the form the district court found that
under the regulations then applicable, 6 the return became due at the end
of the 10-day period, May 7, 1966. 7 The trial judge's instruction to the
jury that the defendant's state of mind during the period of time leading
up to May 7, 1966, was material,8 in effect, allowed an amendment9 to the
indictment. Cognizant that an indictment is not constitutionally required

1. United States v. Goldstein, 502 F.2d 526, 527-28 (3d Cir. 1974). Petitioner
was also indicted on two felony counts charging that he filed false returns for the
years 1964 and 1966, in violation of section 7206(1) of the Internal Revenue Code.
INT. REV. CODE OF 1954, § 7206(1). Both counts carried prison terms in excess of 1
year, thus requiring the issuance of an indictment before petitioner could be charged
with the crimes. FED. R. CRIM. P. 7(a). For the text of the rule, see note 10 infra.
The petit jury found him not guilty on these two counts. 502 F.2d at 527. For a
discussion of the third misdemeanor count, see note 10 infra.

It is not unusual to present a grand jury with a misdemeanor charge when
the same defendant is simultaneously charged with a felony, and the prosecution wishes
to join both charges in one indictment. 8 J. MOORE, FEDERAL PRACTICE 7.02, at 7-7
(2d ed. 1975) [hereinafter cited as MOORE].

2. 502 F.2d at 528.
3. Id. Form 2688 is filed by an individual to request an extension. United States

v. Goldstein, 386 F. Supp. 833, 836 (D. Del. 1973).
4. 502 F.2d at 528. Petitioner's request for an extension was rejected because

his social security number had not been included. Id.

5. Id.
6. INT. REV. CODE OF 1954, § 6081; Treas. Reg. § 1.6081-1 (1959); and Rev.

Rul. 62-214, 1964-2 CuM. BULL. 472. These are reproduced in 386 F. Supp. at 836, 843.
7. 386 F. Supp. at 838-39. The district court so concluded only after a careful

review of the statutes and regulations in effect in 1966. See id. Thus, whether the
grand jury would have found that petitioner willfully failed to file his return by that
later date was, in the Third Circuit's opinion, far from clear for "[wlhile the due
date of April 15 is well-known to the general public, the same cannot be said of the
time for filing the return after rejection of a request for extension." 502 F.2d at 529-30.

8. 386 F. Supp. at 837.
9. 502 F.2d at 528. The amendment attempted to correct what the Third Circuit

termed a "material variation" beween the charge as alleged in the indictment, failure
to file by April 15, and that as proven at trial, failure to file by May 7. Id. For a
definition of amendment, see note 28 supra.

1975-19761
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VILLANOVA LAW REVIEW

for a misdemeanor charge, 10 the district court, pursuant to its express
statutory authority" to amend an information12 before the verdict is
reached, found that the amendment was permissible in this case.' 3 The
Third Circuit, sitting en banc, reversed,'1 4 holding that the indictment could
not be amended to correct a material variation between that which was
alleged and that which was subsequently proven, notwithstanding the fact
that the prosecution originally could have been commenced by the filing
of an information. United States v. Goldstein, 502 F.2d 526 (3d Cir.
1974).

The issue of whether a misdemeanor indictment may be constructively
amended was a question of first impression in the Third Circuit.15 While
rule 7(e) of the Federal Rules of Criminal Procedure expressly allows
amendments to informations, the Goldstein court noted that it makes no
similar provision with regard to indictments. 16 Although the Third Circuit
acknowledged that this offense could have been prosecuted by an informa-
tion,1 7 and that informations are amendable unless substantial rights of the

10. 386 F. Supp. at 841. The fifth amendment to the United States Constitution
provides in pertinent part: "No person shall be held to answer for a capital, or other-
wise infamous crime, unless on a presentment or indictment of a Grand Jury ...."
U.S. CONST. amend. V. Since the failure to timely file an income tax return is not a
capital or infamous crime, an indictment was not constitutionally required.

It is also clear that an indictment was not statutorily required in this case.
Rule 7(a) of the Federal Rules of Criminal Procedure states in pertinent part: "An
offense which may be punished by imprisonment for a term exceding one year ...
shall be prosecuted by indictment .... Any other offense may be prosecuted by in-
dictment or information." FED. R. CRIM. P. 7(a). Petitioner was charged with violat-
ing section 7203 of the Internal Revenue Code, which provides that violations are
punishable by a fine of not more than $10,000.00 and/or imprisonment of not more than
1 year. INT. REV. CODE OF 1954, § 7203. Since the maximum length of imprisonment
which petitioner faced did not exceed 1 year, the use of an indictment was not statu-
torily compelled.

11. Rule 7(e) of the Federal Rules of Criminal Procedure provides that "[t]he
Court may permit an information to be amended at any time before verdict or finding
if no additional or different offense is charged and if substantial rights of the de-
fendant are not prejudiced:" FED. R. CRIM. P. 7(e). See also United States v.
Blanchard, 495 F.2d 1329 (1st Cir. 1974) (amendment made sua sponte by trial judge
upheld) ; Muncy v. United States, 289 F. 780 (4th Cir. 1923) (amendment made after
defendant's plea entered upheld).

12. An information differs from an indictment in a federal prosecution in that the
former is an official act filed under the oath or certificate of the United States attorney,
while the latter is returned under oath by a grand jury. Unied States v. Smith, 107 F.
Supp. 839 (M.D. Pa. 1952).

13. 386 F. Supp. at 841-43.
14. Judge Weis wrote the majority opinion. Chief Judge Seitz and Judge Van

Dusen joined in Judge Hunter's dissenting opinion.
15. 502 F,2d at 527.
16. Id. at 531. For the:text of the rule, see note 11 supra. Since usually only

material or substantial changes to an indictment are impermissible, the Third Circuit
had to ascertain whether the facts of the instant case involved a material amendment.
502 F.2d at 528. Although a mere change in dates is ordinarily not considered to be
a substantial variation in an indictment, the court recognized that an exception exists
when a particular day is made material by the statute creating the offense, Id.; see
note 26 infra.

17. 502 F.2d at 530; see note 10 and accompanying text supra.
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defendant are prejudiced,' 8 the court refused to extend to indictments the
amendment power granted in rule 7(e), thereby implicitly rejecting any
distinction resting upon whether the indictment was constitutionally re-
quired.19 Following the principle of statutory construction which stipu-
lates that when the rights of an accused in a criminal proceeding are at
stake any doubts as to a statute's meaning should be resolved in favor
of the defendant, 20 the court concluded it would simply "follow the rule
as it reads."'2 1 Since the Government realized certain benefits from the
use of the indictment process, 22 the court also reasoned that fair dealing
required it to assume the burdens as well as the benefits of that process.23

Finally, finding that a defendant is disadvantaged when an amendment to
his indictment is allowed, the majority rejected the district court's finding
of harmless error under rule 52(a) 24 of the Federal Rules of Criminal
Procedure.25 Instead, the Goldstein court adopted the rule that any in-
dictment, whether or not constitutionally required, may be amended in
substance only by the grand jury which issued the indictment. 26

18. 502 F.2d at 531; see note 11 supra.
19. 502 F.2d at 531.

20. Id. See, e.g., Hall, Strict or Liberal Construction of Penal Statutes, 48 HARV.
L. REV. 748 (1935).

21. 502 F.2d at 531.
22. Id. The court cited two advantages which the Government receives from

use of the indictment process. The first advantage is the benefit of discovery which is
gained through the use of process available to compel witnesses to appear before the
grand jury. Second, the court maintained that in the trial court there is a subtle,
though undeniable, stigma attached to a defendant who has been indicted by an im-
partial grand jury. Id. For a discussion of these advantages, see 43 FORDHAM L. REV.
648, 652 & n.32 (1975). See also MOORE, supra note 1, ff 7.02, at 7-7 n.10.

23. 502 F.2d at 531.
24. Rule 52(a) of the Federal Rules of Criminal Procedure states: "Any error,

defect, irregularity or variance which does not affect substantial rights shall be dis-
regarded." FED. R. CRIM. P. 52(a).

The principle of harmless constitutional error was explained by the United
States Supreme Court in Chapman v. California, 386 U.S. 18 (1967). There, the
Court held, inter alia, that a rule of automatic reversal should not apply to all federal
constitutional errors because "there may be some constitutional errors which in the
setting of a particular case are so unimportant and insignificant that they may, con-
sistent with the Federal Constitution, be deemed harmless." Id. at 21-22.

Among those constitutional rights which are protected by the indictment
process, and which may be lost if an error is committed, are the right of the defendant
to be apprised of the charge against him, U.S. CONST. amend. VI, and the right to be
free from double jeopardy. Id. amend. V. The Third Circuit found that the notice
and protective functions of the sixth and fifth amendments respectively, had been
served in Goldstein. 502 F.2d at 529. The court also recognized a third purpose for
the indictment stage of a criminal prosecution in:

[Tihe duty of the grand jury to shield a citizen from unfounded charges and to
require him to appear in court in defense, only if probable cause has been found
by that independent body.

Id. It is this guarantee which the majority found had not been honored in Goldstein.
25. 502 F.2d at 531. The majority never fully addressed the issue of harmless

error. For the dissent's view on prejudice to the defendant, see text accompanying
note 30 infra.

26. 502 F.2d at 531. The court did recognize that changes in indictments amount-
ing to matters of mere form, rather than matters of substance, are permissible. Id. at
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The dissent, on the other hand, reasoned that where a defendant has
no constitutional right to be charged by a grand jury,27 his conviction
should be reversed only if "the constructive amendment to the indictment
substantially affected his right to a fair trial."'28 Additionally, an examina-
tion of the wording and history of the Federal Rules of Criminal Procedure
disclosed to the dissent no statutory barrier to such a conclusion.2 9 Apply-
ing this principal to the facts of Goldstein, the dissent after balancing any
prejudice to the defendant resulting from the amendment against the weight
of the evidence of his guilt, considered this to be an appropriate case for
exercise of the harmless error provision of rule 52 (a).30

The conclusion of the Third Circuit in Goldstein appears to be neither
constitutionally, nor statutorily required. Furthermore, the reasoning used
to support the court's belief is subject to question.3

1 While identifying
three functions an indictment serves,32 the majority conceded that the
defendant "does not and cannot claim prejudice" upon the basis of two of
them, the notice and double jeopardy functions.33 Moreover, as noted in

528, citing MOORE, supra note 1, J 7.05(1), at 7-24; see, e.g., United States v. Buble,
440 F.2d 405 (9th Cir.), cert. denied, 404 U.S. 828 (1971) (trial court's correction
of clearly erroneous dates in indictment upheld) ; Stewart v. United States, 395 F.2d
484 (8th Cir. 1968) (trial court's correction of typographical error in dates alleged
in indictment upheld). But see Carney v. United States, 163 F.2d 784 (9th Cir.), cert.
denied, 332 U.S. 824 (1947) (trial court's amendment with counsel's consent chang-
ing indictment's description of allegedly counterfeit coupons held reversible error).

For a discussion of the rationale for differentiating between indictments and
informations regarding the ability to amend, see Russell v. United States, 369 U.S. 749,
770-71 (1962); Ex parte Bain, 121 U.S. 1, 6-10, 13 (1887); Note, Indictment Suffi-
ciency, 70 COLUM. L. Rav. 876, 882 n.62 (1970).

27. 502 F.2d at 533 (Hunter, J., dissenting). Judge Hunter asserted that the
indictment's function to prevent charges being levied upon less than probable cause did
not pertain to an indictment which is not constitutionally required. Id. at 532; see
note 24 supra.

28. Id. at 534. While the dissent's term of "constructive amendment" is not sup-
ported by precedent, a similar analysis has been adopted by the District of Columbia
Circuit. That circuit has noted the following distinction between an amendment and
a variance, the latter which is constitutionally permissible.

An amendment to an indictment occurs when the charging terms of the indict-
ment are altered either literally or in effect, by the prosecutor or court after the
grand jury has last passed upon them. A variance occurs when the charging terms
of the indictment remain unaltered, but the evidence offered at trial proves facts
materially different from those alleged in the indictment.

Gaither v. United States, 413 F.2d 1061, 1071 (D.C. Cir. 1969) (citations omitted).
By including the words "in effect" in its definition of amendment and citing to Stirone
v. United States, 361 U.S. 212 (1960), the facts of which essentially fall within the
definition of a variance, the Gaither court described the situation which the Goldstein
dissent termed a "constructive amendment." 502 F.2d at 533 (Hunter, J., dissenting).
Thus, although the difference in dates which existed in Goldstein was technically a
variance and not a true amendment, the dissent had support.

29. 502 F.2d at 533-34. The dissenters adopted the trial court's view that rule
7(e) deferred to case law. They thus drew no negative inference from the rule, as did
the majority (see text accompanying note 19 supra), that would ultimately bar all
amendments of substance to indictments. 502 F.2d at 533-34.

30. 502 F.2d at 534.
31. See generally 43 FORDHAm L. Rav. 648 (1975).
32. See note 24 supra.
33. 502 F.2d at 529.
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the dissent, an indictment's third function, the shielding of a citizen from
unfounded charges, does not pertain to an indictment which is not con-
stitutionally required.3 4 Thus, it would appear that the court's decision does
little to further the objectives which an indictment was designed to fulfill.

The statutory basis for the court's decision rested upon its construction
of rule 7(e), a construction which the dissent aptly termed a "negative
inference."35 The dissenters enumerated several factors militating against
such an inference. First, because the general rule governing the amendment
of indictments grew out of cases in which an indictment was constitutionally
required, they found it just as logical to conclude that Congress, in enacting
rule 7 (e), intended to commit to judicial discretion those cases involving
indictments which are not constitutionally required.86 In addition, the
dissenters noted that, although the negative inference employed by the
majority should lead to the conclusion that all amendments to indictments
other than those by the grand jury are prohibited by rule 7(e), the major-
ity's recognition of the propriety of immaterial amendments implicitly
acknowledged that the silence of rule 7 on the subject of amending indict-
ments was not necessarily controlling.37

Lastly, the court rejected the application of the harmless error provision
of rule 52 (a),38 which was advocated by the district court and the dissent.8 9

In so doing, however, it provided little support for its position. The majority
noted two disadvantages to a defendant which may result from the amend-
ment of an indictment - the Government's expanded opportunity for dis-
covery, and the stigma attached to a defendant by a grand jury indictment.40

Without offering any authority for these two rather conclusory statements,
the court's adoption of a rule disallowing indictment amendments per se is
unnecessarily harsh. It is submitted that a better solution is suggested by
the dissent - balancing the prejudice to the defendant against the weight
of the evidence of the defendant's guilt.41

The court's decision will undoubtedly prompt prosecutors to frame all
indictments properly, for a substantial amendment to any indictment is now
clearly grounds for reversal.42 However, the decision may also cause a
change in the charging procedures used by the Government. Whereas prior
to Goldstein the prosecution often joined misdemeanor and felony charges
against a single defendant in one indictment, the desire to protect itself in
case of error may now cause it to utilize both an indictment and an
information. Although this may cause additional paperwork, to the extent
that the decision encourages prosecutors to bring charges by information

34. Id. at 532 (Hunter, J., dissenting).
35. 502 F.2d at 533.
36. Id. at 533 n.6.
37. Id. at 533-34 n.7.
38. 502 F.2d at 531; see note 24 supra.
39. 502 F.2d at 535.
40. Id.; see note 22 supra.
41. 502 F.2d at 534; see text accompanying note 30 supra.
42. See 43 FORDHAm L. REV. 648, 654 (1975).
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in appropriate cases, rather than by indictment, the grand jury load is
reduced.

Whether the Goldstein decision will be followed in other circuits is
questionable. Although two other courts have held that a misdemeanor
indictment cannot be expressly or constructively amended, 4

3 neither case
advanced any sound reason in support of its holding. 4 Because of its
inconsistent interpretation of rule 7(e), and its cursory rejection of the
harmless error provision of rule 52 (a), Goldstein's precedential value stands
open to question.

Although the Goldstein decision affords defendants maximum protec-
tion, it forces prosecutors to split their cases along felony-misdemeanor
lines, imposing an inflexibility upon the Government which is neither con-
stitutionally nor statutorily mandated.

Carol Ann Meehan

CONSTITUTIONAL LAW - DUE PROCESS - MURDER DEFENDANT,

UPON REQUEST, ENTITLED TO VOLUNTARY MANSLAUGHTER INSTRUC-

TION EVEN ABSENT EVIDENCE OF PROVOCATION OR PASSION.

United States ex rel. Matthews v. Johnson (1974)

Charged with felony-murder, defendant Matthews was convicted in a
state court of first degree murder.' Following an unsuccessful appeal to
the Pennsylvania Supreme Court,2 the defendant petitioned the United
States District Court for the Eastern District of Pennsylvania for a writ
of habeas corpus. 3 In his petition, the defendant challenged the trial judge's
refusal to include a charge on voluntary manslaughter along with his in-
structions on first and second degree murder, even though it was admitted

43. United States v. Fischetti, 450 F.2d 34 (5th Cir. 1971), cert. denied, 405 U.S.
1016 (1972) (trial court permitted misdemeanor to be amended to include "unlawfully,
willfully and knowingly" element) ; United States v. Lippi, 190 F. Supp. 604 (D. Del.
1961) (misdemeanor indictment alleged receipt of "money," but prosecution evidence
only proved receipt of "other thing of value").

44. See 502 F.2d at 534 n.11.

1. Commonwealth v. Matthews, Crim. No. 888 (Philadelphia Common Pleas,
Apr. 16, 1969). The evidence showed that defendant Matthews had participated in
the robbery of Randolph Butts, and that during the perpetration of that felony, the
victim had been stabbed four times, resulting in his death. Matthews was sentenced
to life imprisonment. Commonwealth v. Matthews, 446 Pa. 65, 68, 285 A.2d 510,
511 (1971).

2. Commonwealth v. Matthews, 446 Pa. 65, 285 A.2d 510 (1971). The defendant
argued that the judge's refusal to instruct the jury on voluntary manslaughter was a
denial of due process and equal protection. However, a majority of the Pennsylvania
Supreme Court dismissed this argument on statutory grounds, stating that without
evidence of provocation and passion a voluntary manslaughter instruction was, by
definition, not required. Id. at 74, 285 A.2d at 514. For text of pertinent statute, see
note 7 infra.

3. United States ex rel. Matthews v. Johnson, Civil No. 73-159 (E.D. Pa.,
Jan. 19, 1973).
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that there was no evidence of provocation or passion.4 Arguing that there
were no standards to guide the judge in the decision to grant or refuse
the instruction, and that under similar circumstances the voluntary man-
slaughter instruction often was given, Matthews alleged that he had been
denied due process and equal protection under the fourteenth amendment
of the United States Constitution.5 The district court granted the petition
and the United States Court of Appeals for the Third Circuit, sitting en
banc, affirmed, holding that the trial judge's unfettered discretion in grant-
ing or withholding an instruction on voluntary manslaughter violated due
process, and that due process required a voluntary manslaughter instruc-
tion to be given in Pennsylvania murder trials when request is duly made
by the defendant, even in the absence of evidence of provocation or passion.
United States ex rel. Matthews v. Johnson, 503 F.2d 339 (3d Cir. 1974),
cert. denied, 420 U.S. 952 (1975).

Although Pennsylvania's criminal code 7 and case laws require evidence
of passion and provocation for a finding of voluntary manslaughter, Penn-
sylvania follows the common law rule permitting the jury in a murder
trial to return a verdict of voluntary manslaughter without proof of these
elements where the evidence would support a verdict of first or second
degree murder.9 This rule was justified upon two grounds. First, volun-
tary manslaughter was, by definition, a lesser offense than murder but was
includible within a murder indictment.' 0 Second, such a rule recognized

4. United States ex rel. Matthews v. Johnson, 503 F.2d 339 (3d Cir. 1974), cert.
denied, 420 U.S. 952 (1975).

5. Id. The fourteenth amendment provides in pertinent part: "INlor shall any
State deprive any person of life, liberty, or property, without due process of law; nor
deny to any person within its jurisdiction the equal protection of the laws." U.S. CONST.
amend. XIV, § 1.

6. 503 F.2d at 340.
7. Pennsylvania's criminal code on voluntary manslaughter provides in perti-

nent part:
A person who kills an individual without lawful justification commits volun-

tary manslaughter if at the time of the killing he is acting under a sudden and
intense passion resulting from serious provocation by:

(1) the individual killed; or
(2) another whom the actor endeavors to kill, but he negligently or acci-

dentally causes the death of the individual killed.
PA. STAT. ANN. tit. 18, § 2503(a) (1973).

8. Pennsylvania courts have defined voluntary manslaughter as requiring "suffi-
cient cause of provocation and a state of rage or passion, without time to cool, placing
the prisoner beyond the control of his reason, and suddenly impelling him to the deed."
Commonwealth v. Paese, 220 Pa. 373, 69 A. 891, 892 (1908); accord, Commonwealth
v. Walters, 431 Pa. 74, 244 A.2d 757 (1968).

9. See, e.g., Commonwealth v. Hill, 444 Pa. 323, 281 A.2d 859 (1971) ; Common-
wealth v. Moore, 398 Pa. 198, 157 A.2d 65 (1959) ; Commonwealth v. Steele, 362 Pa.
427, 66 A.2d 825 (1949). For a discussion of the historical background of this rule,
see Commonwealth v. Jones, 457 Pa. 563, 566-73, 319 A.2d 142, 144-48, cert. denied,
419 U.S. 1000 (1974).

10. See, e.g., Commonwealth v. Arcuroso, 283 Pa. 84, 128 A. 668 (1925);
Commonwealth v. Kellyon, 278 Pa. 59, 122 A. 166 (1923). Typically, the lesser
included offense is a part of the greater offense, and is, therefore, supported by the same
evidence as the greater offense. However, in Arcuroso and Kellyon, convictions of
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