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VorumMmE 17 May 1972 NuUMBER 5

NO-FAULT AUTOMOBILE INSURANCE IN
PENNSYLVANIA — A CONSTITUTIONAL
ANALYSIS

JoeL M. MARTEL}

I. THE Basic PRINCIPLES AND CONSTITUTIONAL IMPLICATIONS OF
A No-FAuULT SYSTEM FOR THE COMPENSATION OF AUTOMOBILE
AcCCIDENT VICTIMS IN PENNSYLVANIA — INTRODUCTION

THE CONCEPT OF NO-FAULT automobile accident compensa-

tion has become an increasingly prominent subject of debate on
both the national and local levels.! The most common of these plans,
reduced to their essentials, embody two basic principles: (1) coverage,
regardless of fault, for out—of—pocket economic losses up to a selected
limit; and (2) the limitation or elimination of tort damage recovery
based on negligence except for economic losses above the non—fault
benefits and for damages for pain and suffering in cases of severe
injury. In other words, under the no—fault schemes, benefits would
be available to auto accident victims regardless of who was at fault in
the accident, while traditional tort recovery for pain and suffering
would be available only for specified categories of serious injuries.?

The concept of no—fault compensation has found favor with many
state and federal agencies, law professors, economists, and several
state legislatures.® In brief, the proponents of no-fault compensation
systems contend that the application of traditional negligence law to
automobile accidents in our modern, urban, motorized society results

1 Member of the Pennsylvania Bar. A.B., University of Pennsylvania, 1968;
J.D., Harvard University, 1971.

1. See, e.g., No-Fault Catches Fire, TiME, Mar. 6, 1972, at 64.

2. See, e.g., Keeton & O’Connell, Basic Protection Automobile Insurance, in
Crists IN Car INSURANCE 4344 (hereinafter cited as Crisis 1N CAR INSURANCE).

3. See, e.g., R. Keeron & J. O’ConNNELL, BAsic ProTECTION FOR THE TRAFFIC
Victim (1965) ; State oF NEw York INS. DEP'T, AUTOMOBILE INSURANCE — FoR
WHosE BENEFIT — A REPORT To THE GOVERNoOR (1970) [hereinafter cited as the NEw
York Rerort]; J. Volpe, Motor Vehicle Crash Losses and their Compensation in the
United States in A ReporT To THE CONGRESS AND THE PresmENT (U.S. Dep't of
Transp. 1971) [hereinafter cited as the VoLre Rerort]; Note, The Massachusetts
“No Fault” Automobile Inswrance Law: An Analysis and Proposed Revision, 8
Harv. J. Lecis. 455 (1971).
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in serious inefficiencies, inequities and misallocations of resources.
Critics of the tort law system charge that the fault system has clogged
the courts, delayed the payment of benefits to the injured, inflated
claims, raised insurance premiums, overcompensated trivial claims
while undercompensating serious ones, denied many injured plaintiffs
any recovery because of their contributory negligence or inability to
prove fault on the defendant’s part, and wasted billions of dollars in
futile legal battles over the determination of fault.*

Opponents of no—fault accident compensation have mounted vigor-
ous attacks of their own.® Their principal contention is that no—fault
proposals compromise the right of accident victims to full recovery of
“intangible” losses such as pain and suffering. They have insisted
that the elimination of common law rights is not only unwise and
unjust, but also offensive to the requirements of the federal and state
constitutions. Forces opposed to no—fault legislation in Pennsylvania
have insisted that any statutory interference with the traditional tort
recovery for pain and suffering would clearly violate article 3, section
18 of the Pennsylvania constitution,® which provides that, except for
employment—related injuries, “in no . . . cases shall the General Assem-
bly limit the amount to be recovered for injuries . . ..”" This provision
is said to clearly stand in the way of statutes which would abolish the
right of any auto accident victim to recover in tort for full pain and
suffering damages.

This study is devoted to an analysis of the obstacles in both the
federal and Pennsylvania constitutions to the implementation of a no-
fault compensation system by the Pennsylvania legislature. Particular
attention is devoted to the narrow but particularly pertinent question
of whether abolition of recovery for pain and suffering in certain
specified categories of accident cases would necessarily violate article
3, section 18 of the Pennsylvania constitution.

II. No-FauLt INSURANCE PrANs AND CONSTITUTIONAL
REQUIREMENTS oF DUE PROCESS AND
EquaL ProTECTION

The weight of authority indicates that implementation of a no~fault
automobile insurance system would not violate the due process and equal

4. See, e.g., THE AssocIATION oF THE BARr oF THE City oF NEw Yorkg, REpoRT
OF THE SPECIAL COMMITTEE ON AUTOMOBILE INSURANCE PrLANs: THE No-FAuLT
PrincreLe (1972).

5. See, e.g., AMERICAN CoLLEGE OF TRIAL LAWYERS, REPORT AND RECOMMENDA-
TIONS OF THE SPECIAL COMMITTEE ON AUTOMOBILE ACCIDENT REPARATIONS (1971).

, 66. Pa. Consr. art. 3, § 18, See Philadelphia Inquirer, Feb. 20, 1972, § B, at 1,

col. 6.

7. Pa. Consr. art. 3, § 18 (emphasis added).

https.//digitalcommons.law.villanova.edu/vir/vol17/iss5/1



Martel: No-Fault Automobile Insurance in Pennsylvania - A Constitutional

May 1972] No-FauLt AUTOMOBILE INSURANCE 785

protection provisions of the fifth and fourteenth amendments to the
federal constitution and similar provisions found in state constitutions.
The issue is no longer confined to the academic arena; the Massachu-
setts no—fault plan withstood constitutional challenges in Pinnick v.
Cleary.® Under the Massachusetts statute,® an injured person may sue
to recover damages for pain and suffering only if: (1) the reasonable
medical expenses incurred exceed $500 or (2) the victim suffered a
specified type of bodily injury, such as loss of a body member, perma-
nent disfigurement, loss of sight or hearing, or a fracture. The Massa-
chusetts constitution does not contain a provision comparable to article
3, section 18 of the Pennsylvania constitution, but the Massachusetts
decision did consider the other basic constitutional issues.’®

It should be noted, however, that a lower court in Illinois has
found that the requirements of due process and equal protection are
not met by a no—fault statute which makes the amount of damages
recoverable for pain and suffering dependent upon the dollar amount
of reasonable medical expenses.’* The Illinois no—fault statute'? lim-
ited recovery in tort actions for pain and suffering to an amount equal
to 50 per cent of the first $500 of reasonable medical expenses and 100
per cent of such expenses over $500. The court in that case stated
that “the vast disparity in hospital costs and physicians’ charges
throughout the state results in a patently arbitrary and unreasonable
discrimination among persons to whom the ‘general damage’ limita-
tions of [the act] apply . . ..”"** The court also noted that, under the
scheme of the Illinois statute, first—party benefits would not be re-
coverable by an injured person who was not covered by auto insurance
(because, for example, he did not own a car) unless he was struck
by an insured motorist. Whether the defendant was insured would be
a “purely fortuitous circumstance,” according to the court, since Illinois
is not a compulsory insurance state.'* In short, the court found that
the statute invidiously discriminated against poor people who did not
own cars, did not have insurance or incurred less medical expense,

8. —_ Mass. ., 271 N.E.2d 592 (1971).

9. Mass. GEN. Laws ANN. ch, 231, § 6D, (Supp. 1971). See Keeton &
O'Connell, Alternative Paths Toward Nonfoeult Automobile Insurance, 71 CoLuM.
L. Rew 241, 252 (1971).

10. The Pinnick court found that the Massachusetts plan did not run afoul of
the relevant provisions of the Massachusetts constitution: Mass. Const. pt. 1, arts. 1,
10, 12; pt. 2, ch. 1, § 1, art. 4; Pinnick v. Cleary, ___ Mass. at ___ n.8, 271 N.E.2d at
601 n.8 (1971).

11. Grace v. Howlett, No. 71 CH 4737 (Cir. Ct.,, Ch., Cook County, Ill., Dec. 29,
1971), reported in 40 U.S.L.W. 2437 (Jan. 18, 1972).

12. Irr. Rev. STAT. ch. 73, § 1065.150 (1969).
13. 40 U.S.L.W. at 2437-38.
14. Id.
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thereby creating “arbitrary, discriminatory and invidious classifications
of persons and groups.”?®

The Illinois decision poses no serious challenge to no—fault legis-
lation because the features found objectionable in the Illinois statute
could be modified to obviate constitutional infirmities. One remedy
could be to make insurance coverage compulsory. Medical expense
could be measured by a fixed standard that would eliminate differences
based on hospital and physician charges; for example, so much for
each day in a hospital, so much for a type of medical or surgical
operation or treatment. Also, a statute which allowed recovery for
pain and suffering in cases of specified bodily injuries, not based on the
dollar amount of medical expense, such as cases of “‘severe disfigure-
ment” or “loss of body members,” would avoid the issue raised in
the Illinois decision. Finally, it is doubtful that other courts would
agree with that court’s rather strict application of the equal protection
and due process requirements.!®

In Pinnick, it was stipulated that the plaintiff could have recovered
$800 for pain and suffering in an ordinary tort action, but because
his medical expenses did not exceed $500 and his injury did not fall
within one of the special categories, the Massachusetts law did not
permit suit for pain and suffering. The court viewed the basic concept
of the new law as follows:

[T]he statute affords the citizen the security of prompt and
certain recovery to a fixed amount of the most salient elements of
his out-of-pocket expenses . . . . In return for this he surrenders
the possibly minimal damages for pain and suffering recoverable
in cases not marked by serious economic loss or objective indicia
of grave injury ... .Y

The court dealt with the argument that the standards in the statute
might operate in some cases to disqualify claims for serious amounts
of pain and suffering:

The purpose of the Legislature in limiting recovery in this way
was clearly to eliminate minor claims for pain and suffering . . . .
The Legislature could reasonably have thought that the number
of such cases was largely attributable to speculative and exag-

15. Id. 1t should be noted that in Pinnick, the Massachusetts Supreme Court
expressly declined to consider the issue of invidious discrimination against the poor
under that state’s no-fault statute, which employs a $500 medical expense threshold
for general damages recovery, because the plaintiff lacked standing and failed to
come forward with evidence on this point. ... Mass. at ..., 271 N.E.2d at 611.
Massachusetts is also a compulsory insurance state.

16. See, e.g., Pinnick v. Cleary, ... Mass. ___, 271 N.E.2d 592 (1971), wherein
the court held that “[s]Jome inequality in result is not enough to vitiate a legislative
classification grounded in reason.” Id. at __, 271 N.E.2d at 610, citing Metropolis
Theatre Co. v. Chicago, 228 U.S. 61 (1913).

17. ___ Mass. at __, 271 N.E.2d at 597.

https.//digitalcommons.law.villanova.edu/vir/vol17/iss5/1
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gerated clalms for pain and suffering in instances of relatively
minor injury.!®

The court added :

A necessary corollary of the decision was that the minor
claims had to be eliminated according to objective, easily appli-
cable rules. If the rules were themselves subjective . . . the per-
ceived evils would continue. Courts might well be clogged with
claimants. . . .»°

The court admitted that, in spite of the statute’s attempt to specify
certain objective criteria of serious injury, “‘the $500 limit will exclude
many sizable claims for pain and suffering which do not at the same
time fall within the five other categories.” Nevertheless, it main-
tained that “[s]ome inequality in result is not enough to vitiate a
legislative classification grounded in reason.”?® Thus, the court found
no violation of due process or equal protection guarantees.

The argument that abolition of a common law right of recovery
violated due process was rejected using analogies to cases which upheld
the constitutionality of the statutory abolition of the action for breach
of promise to marry and the abolition of a guest’s common law right
to recover from the careless driver of an automobile for ordinary
negligence.?* The court also posited that the no—fault statute provides
a reasonable substitute for pre—existing common law rights, relying
on the United States Supreme Court decision in New York Central
Railroad Co. v. White,*® in which a compulsory state workmen’s
compensation act was upheld against federal constitutional attack.
There both the employee and employer surrendered certain rights they
had at common law in exchange for a new compensatory system, which
was deemed to be a reasonably adequate substitute.?®

Professor Bishop of Yale University has addressed himself to
the question of whether the basic protection no—fault plan proposed
by Professors Keeton and O’Connell, which abolishes the victim’s
right to recover for the first $5,000 of pain and suffering, would
violate the fifth or fourteenth amendments of the Constitution by
depriving the victim of property without due process of law and by
denying him the equal protection of the laws.** Professor Bishop con-

18. Id.at ., 271 N.E.2d at 609.

19. Id. at ., 271 N.E.2d at 610.

20. Id.at ., 271 N.E.2d at 610.

21, Id. at ___, 271 N.E.2d at 602.

22. 243 U.S. 188 (1917).

23, Id. at 198-200.

Bishop, The Validity Under the Constitution of the United States of Basic

Protection Insurance, in CoNSTITUTIONAL PROBLEMS IN AUTOMOBILE ACCIDENT CoM-
PENSATION REFORM (U S. Dep’t of Transp., Auto. Ins. & Compensation Study 1970).
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Villanova Law Review, Vol. 17, Iss. 5 [1972], Art. 1

788 ViLLaNnova Law REviEwW [Vor. 17:p.783

sidered the constitutional issues raised by a no—fault statute analogous
to those that were raised fifty years ago by workmen’s compensation
schemes® which limited the amount recoverable for injury and abol-
ished the tort recovery for pain and suffering. However, those statutes
were held to be constitutional because they substituted a certain and
speedy remedy for the uncertainty and delay of tort law.?® Thus, under
both no-fault plans and workmen’s compensation schemes, the injured
person is not totally deprived of a reasonably adequate remedy. This
is sufficient to satisfy due process and equal protection requirements.
Indeed, Professor Bishop asserted that there is authority for the view
that a state legislature may totally abolish a common law cause of
action, without providing any substitute relief, if the legislature reason-
ably believes that the cause of action “produces greater evils than those
which it was created to remedy.” He pointed to state statutes which
have abolished the actions for alienation of affections, breach of promise
to marry and recovery by a guest in an automobile against the driver.”

The constitutionality of compulsory workmen’s compensation stat-
utes under the federal constitution was resolved in New York Central
Railroad Co. v. White.*® Since the New York Workmen’s Compensa-
tion Act was compulsory for both employer and employee, it was argued
that the deprivation of old common law rights and the imposition of
new liabilities and benefits violated federal due process and equal pro-
tection requirements. The Supreme Court first held that neither of
these constitutional guarantees in the fourteenth amendment prohibited
a state legislature from modifying the common law rights and duties
surrounding the concept of negligence: “[T]he nature and extent of
the duty may be modified by legislation, with corresponding change
in the test of negligence.”?® The Court maintained that the tort laws
of negligence, as they affected employers and employees, could be
altered by the legislature in the public interest: “No person has a
vested interest in any rule of law entitling him to insist that it shall
remain unchanged for his benefit.”*® The Court, however, took pains
to emphasize that it had not held that a state would encounter no
constitutional obstacles if it set aside all common law rules regulating
the liability between employer and employee, without providing a
“reasonably just substitute.”®* The New York workmen’s compensa-

25. Id. at 44-47.

26. Id.

27. Id. at 51-52. See Silver v. Silver, 280 U.S. 117 (1929) (Connecticut auto-
mobile guest statute held to be constitutional).

28. 243 U.S. 188 (1917).
29. Id. at 198,

30. Id.

31. Id. at 201.

https.//digitalcommons.law.villanova.edu/vir/vol17/iss5/1



Martel: No-Fault Automobile Insurance in Pennsylvania - A Constitutional

May 1972] No-FAULT AUTOMOBILE INSURANCE 789

tion statute did not present such a question, however, for the Court
reasoned that:

If the employee is no longer able to recover as much as before in
case of being injured through the employer’s negligence, he is
entitled to moderate compensation in all cases of injury, and has
a certain and speedy remedy without the difficulty and expense
of establishing negligence or proving the amount of damages.*®

It added that the compensation for injuries prescribed by the statute
had not been attacked as unreasonable in amount.®®

It should be added that, when the constitutionality of the Penn-
sylvania Workmen’s Compensation Act was tested in Anderson v.
Carnegie Steel Co.,%* the Pennsylvania Supreme Court relied on de-
cisions of the United States Supreme Court in holding that no person
has a vested interest in any rule of the common law.®® It was argued
in Anderson that taking away the employer’s common law defenses
was a deprivation of property without due process of law. The Penn-
sylvania Supreme Court rejected this contention, stating: “[ T ]he com-
mon law itself may be changed by statute, and, from the time it is
changed, it operates in the future only as changed.””%¢

In Silver v. Silver,®™ the United States Supreme Court held that
when a tort cause of action becomes a source of ‘“vexatious litigation,”
a state legislature may abolish it without violating the due process
and equal protection guarantees in the Constitution.®® The statute in
question was Connecticut’s guest statute, which prohibited a guest in
an automobile from suing the driver for ordinary negligence, as opposed
to gross or wanton negligence. The Court held that the Constitution
“does not forbid the creation of new rights, or the abolition of old
ones recognized by the common law, to attain a permissible legislative
object.”® The abolition of the guest’s cause of action for ordinary
negligence can easily be analogized to the abolition of small claims for
pain and suffering. The latter are alleged by many studies to be
responsible for a serious increase in the evils of “vexatious litigation.”*®
Therefore, their abolition under a no—fault plan would seem to en-

32. Id.

33. Id. at 205-06.

34. 255 Pa. 33, 99 A.2d 215 (1916).
35. Id. at 37-38, 99 A.2d at 216.

36. Id. at 37, 99 A.2d at 216.

37. 280 U.S. 117 (1929).

38. Id. at 123.

39. Id at 122,

40. See, e.g., NEW YORK REPORT, supra note 3, at 26-29; Note, A Social Insurance
Scheme for Accident Compensation, 57 Va. L. Rev. 409, 438 (1971)

Published by Villanova University Charles Widger School of Law Digital Repository, 1972
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counter no serious objection on grounds of the due process or equal
protection clauses.

III. OsstacLES TO No-FAULT AUTOMOBILE INSURANCE IN THE
PENNSYLVANIA CONSTITUTION — ARTICLE ONE, SECTIONS SIX
AND ELEVEN, AND ArTICLE THREE, SECTION EIiGHTEEN

It has been noted that constitutional guarantees of due process
and equal protection do not prevent the adoption of a no—fault com-
pensation system by a state legislature. However, the constitution of
Pennsylvania contains three additional provisions which may pose
problems in the implementation of a compulsory no—fault system.
The first two of these provisions present obstacles which are not in-
surmountable. The third, however, presents a serious problem.

A. Article 1, Section 6

Trial by jury shall be as heretofore, and the right thereof
remain inviolate.*!

With respect to the constitutional guarantee of trial by jury, it
should first be noted that Professors Keeton and O’Connell have
stated that the provision for non—jury trial of small claims under their
basic protection no—fault plan is not essential.** If the restriction pre-
sented by the right to trial by jury in the determination of no—fault
claims were removed, this would obviate constitutional objections based
on the jury trial guarantee.*®

It should be noted a plan for compulsory arbitration of small
civil claims of auto victims would not be unconstitutional in Pennsyl-
vania, so long as the right to appeal from the award were provided.
In Application of Smith,** it was held that “there is no denial of the
right of trial by jury if the statute preserves that right to each of
the parties by the allowance of an appeal from the decision of the
arbitrators or other tribunal.”*® The court added: “All that is re-
quired is that the right of appeal for the purpose of presenting the
issue to a jury must not be burdened by the imposition of onerous
conditions . . . which would make the right practically unavailable.”4¢

41. Pa. Consr. art. 1, § 6.
42. R.KeeroN & J. O'CoNNELL, supra note 3, at 504.

43, See Ruben & Williams, The Constitutionality of Basic Protection, 1 ConN.
L. Rev. 44, 55 (1968) ; Bishop, supra note 24, at 25, 57-58.

44. 381 Pa. 223, 112 A.2d 625, appeal dismissed, 350 U.S. 858 (1955).
45. Id. at 230, 122 A.2d at 629.

46. Id. at 231, 112 A2d at 629. In that case, a requirement that the party
appealing pay the arbitrator’s fee was held not to be an undue burden.

https.//digitalcommons.law.villanova.edu/vir/vol17/iss5/1
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of equitably reimbursing the injured party without mulching the
defendant that they should be abolished.

A Pennsylvania statute which changed the liability of an inn-
keeper or hotel proprietor for loss of personal property of guests'™
was upheld against constitutional attack in Sherwood v. Elgart."?
This statute exempted a hotel proprietor for loss of personal property
which the guest left in his room and which was destroyed by an
“unintentional fire.” An interpretation of article 3, section 18 to in-
clude “abolish” within the meaning of “limit” would have rendered
the statute unconstitutional because the statute “limits” recovery for
losses of property to zero by entirely abolishing the guest’s common
law right to recover for the negligence of the hotel owner. As was
explained in Kelly v. Milner Hotels, Inc.,*®® “the common law made an
innkeeper a virtual insurer of all property of his guests. Since this
Act is in derogation of common law, it should be strictly construed.”?%*
Despite this contention and the fact that the statute abolishes a tradi-
tional tort recovery for negligence, the Pennsylvania Supreme Court
summarily rejected the argument that the statute offended the Penn-
sylvania constitution,'®®

Another Pennsylvania example ot a statutory modification of a
common law tort cause of action is the statute providing that, in a tort
action for the conversion of property of fluctuating value, such as
securities, “damages shall be limited to the difference between the
proceeds of the conversion . . . and such higher value as the property
may have reached within a reasonable time after he [the owner] had
notice of the conversion.”?®® At common law, damages for conversion
of property of fluctuating value were measured by the highest value
reached by the property between the time of conversion and the time
of trial. This statute terminated the ‘“highest—value” period at the
expiration of a reasonable time after notice of the conversion. Such
a change of the traditional tort law measure of damages has been
recognized by the Pennsylvania Supreme Court as a “limitation upon
the recovery of damages,”®” and as being “in derogation of the common
law,”’1% yet the constitutionality of the statute has gone unquestioned.

The statutes discussed above furnish evidence that article 3,
section 18 does not pose a barrier to reasonable legislative efforts to

151. Pa. Star. tit. 37, § 61 (1954).

152. 383 Pa. 110, 117 A.2d 899 (1955).

153. 176 Pa. Super. 316, 106 A.2d 636 (1954).

154. Id. at 318, 106 A.2d at 637.

155. Sherwood v. Elgart, 383 Pa. 110, 115, 117 A.2d 899, 902 (1955).

156. Pa. Star. tit, 68, § 481 (1965).

157. Foley v. Wasserman, 319 Pa. 420, 428, 179 A. 595, 599 (1935).

158. Wolfe v. Pennsylvania Co., 322 Pa, 344, 346, 185 A. 202, 293 (1936).

https.//digitalcommons.law.villanova.edu/vir/vol17/iss5/1
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modernize the law of torts to keep legal rights and duties in step
with modern social and economic conditions. One qualification, how-
ever, should be added at this point. The power of the general assembly
to abolish or modify tort actions for fatal personal injuries may be
circumscribed by the language of article 3, section 18 which says that
in case of death, “the right of action shall survive.”

A no-fault plan could easily avoid this problem, of course, so
long as it left the present tort action available in death cases. Because
the most serious shortcomings of the present tort system are related
to claims for pain and suffering in minor injury cases, leaving the
present tort action intact with respect to fatal injuries would not
be a serious compromise for those dedicated to accident compensation
reform.}®® This compromise may not be necessary, however, if one
subjects the precise language of article 3, section 18 to closer inspection.
The language says “the right of action” shall survive; this terminology
would leave open the possibility that survival was intended only for
those rights of action which the general assembly has not abolished.
Surely it is doubtful that an exception for fatal injuries would be
made by the courts for this statutory modification simply because of
the constitutional language in question. Should this argument fail to
persuade the Pennsylvania Supreme Court, however, modifications of
the no—fault system to deal with fatal accidents would have to be
made.1%

3.  The View of the Commentators and Cases

Decided in Other States

Professors Keeton and O’Connell have apparently conceded that
provisions such as article 3, section 18 in state constitutions would bar
implementation of their basic protection plan by state legislatures:

The constitutions of a few states expressly forbid the enact-
ment of any law limiting the amount recoverable for personal
injuries and death. . . . In the past these provisions stood squarely
in the way of enacting a compulsory workmen’s compensation
statute . . . . Similarly, such provisions would seem to stand
clearly in the way of enacting the basic protection system. Al-
though some states passed amendments to these provisions making
way for workmen’s compensation acts, the amendments were
usually tailored only for workmen’s compensation. . . . Thus
further amendments would be needed to enact the basic protection
system. It should be noted that Massachusetts and most other
states present no problem in this regard since they are without

159. R. KeeroN & J. O’'CoNNELL, supra note 3, at 508.
160. Id. at 505-14.
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any constitutional provision proscribing the enactment of laws
limiting damages for personal injury.'®*

It should be emphasized, however, that none of the commentators has
actually devoted intensive study to this particular constitutional issue,
and it appears that, in the case of Pennsylvania at least, they may very
well have prematurely leaped to the wrong conclusion. None of them
have confronted the point set forth above, namely, that provisions such
as article 3, section 18 have not been held to prevent the legislature
from passing any law which abolishes an antiquated or useless tort
cause of action, as opposed to passing a law which limits the amount
to be recovered under an unabolished cause of action.

Careful attention must be given to the precise language used in
these constitutional provisions. For example, one should compare
article I, section 16 of the New York constitution, which provides
that “[t]he right of action now existing to recover damages for injuries
resulting in death, shall never be abrogated; and the amount recover-
able shall not be subject to any statutory limitation,” with the language
of article 3, section 18 of the Pennsylvania constitution, which provides
that “in no other cases shall the General Assembly limit the amount
to be recovered for injuries resulting in death, or for injuries to
persons or property, and in case of death from such injuries, the right
of action shall survive . . . .” A New York study concluded that the
New York constitutional provision would prevent the implementation
of a no—fault plan with respect to injuries causing death:

[L]oss to the survivors due to the death itself would not be
covered by our proposal [for no fault compensation], because
the New York State Constitution [article 1, section 16] forbids
any impairment of actions to recover damages for injuries re-
sulting in death. The present tort action would thus continue to
be available in death cases. Fatal accidents could be compensated
efficiently under our proposed plan, and we would recommend that
the constitution be appropriately amended.!®?

The language in the Pennsylvania constitution is not as explicit or
compelling as that contained in the New York constitution. Indeed,
the difference in language between the provisions is a substantial in-
dicator that a different result was intended in Pennsylvania, at least as
to non—fatal injuries.

161. Id. at 504-05 (citations omitted and emphasis added). See also Bishop, supra
note 24, at 43 (“[s]ome state constitutions undoubtedly contain provisions which
would have to be amended before the legislatures of such states could enact the plan
into law”) ; Ruben & Williams, supra note 43, at 47 n.20.

162. NEw York REpoRrT, supra note 3, at 86 n.139. For a discussion of the effect
of a provision such as article I, section 16 of the New York constitution on a basic
protection proposal, see R. Keeton & J. O’CoxNELL, supra note 3, at 508-10.
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It is also very instructive to compare article 3, section 18 with
article 18, section 6 of the Arizona constitution, which provides: “[t]he
right of action to recover damages for injuries shall never be abrogated,
and the amount recovered shall not be subject to any statutory limita-
tion.” This language is markedly different from that of the Penn-
sylvania constitution; it expressly prohibits the abrogation of any
right of action to recover damages for injuries. In addition article 2,
section 31 of the Arizona constitution provides: “No law shall be
enacted in this State limiting the amount of damages to be recovered
for causing the death or injury of any person.” This provision is
substantially identical to article 3, section 18 of the Pennsylvania
constitution. Obviously, cases decided under the Arizona constitution
can be distinguished for our purposes because of the express pro-
hibition of Arizona’s article 18, section 6. It is also interesting to note
that the Arizona legislature has not passed a statute abolishing the
causes of action for alienation of affections, seduction, or breach of
promise to marry, as has Pennsylvania.

However, Arizona does have a “Good Samaritan” Act,'%® similar
to the one in Pennsylvania, which exempts a physician from liability
for ordinary negligence in emergency situations. Yet this statute
would clearly be unconstitutional if the Arizona Supreme Court today
were to interpret the constitution of that state as literally as it did in
1917, when it considered the constitutionality of the state’s “voluntary”
workmen’s compensation laws. In a dictum about compulsory work-
men’s compensation acts, the court said:

A statute which would attempt to forcibly limit the amount
recoverable for personal injuries suffered would be in direct con-
flict with these plain, simple provisions of the state Constitution.
Statutes which provide a limited amount in satisfaction of damage
and leave to the parties interested the right to elect to abide by its
provisions are controlled by other principles of law and should not
be confused with statutes imperative in their terms.'**

The constitution of Kentucky also contains a provision substantially
identical to article 3, section 18 of the Pennsylvania constitution.
Section 54 of the Kentucky constitution reads: “The general assembly

163. Ariz. Rev. STAT. ANN. § 32-1471 (1967).

164. Inspiration Consol. Copper Co. v. Mendez, 19 Ariz. 151, 167, 166 P. 278,
284-85 (1917), aff'd sub nom. Arizona Employer’s Liab, Cases, 250 U.S. 400 (1919),
overruled on other grounds, Consolidated Ariz, Smelting Co. v. Egich, 22 Ariz, 543,
199 P. 132 (1921). This is the dictum which Professors Keeton and O’Connell felt
would stand in the way of their no—fault plan. R. Keeron & J. O’CoNNELL, supra
note 3, at 504-05. However, as was noted above there is no reason to believe that
this sentiment would necessarily prevail in Pennsylvania, where the constitutional
obstacles are less explicit and where there are precedents for the abolition of tort
actions.
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shall have no power to limit the amount to be recovered for injuries
resulting in death, or for injuries to person or property.” In addition,
section 241 of that constitution provides that “[w]henever the death
of a person shall result from an injury inflicted by negligence or wrong-
ful act, then, in every such case, damages may be recovered for such
death. . . .” Furthermore, section 14 of the Kentucky constitution is
substantially similar to article 1, section 11 of the Pennsylvania consti-
tution. Under these provisions, the Kentucky guest statute, which
barred a tort action by a guest in an automobile unless the host were
“intentionally” reckless, was held to be constitutional in Ludwig v.
Johnson.'® 1In the Ludwig case, the defendant argued that section 54
of the Kentucky constitution should not be read to prevent the legisla-
ture from abolishing a tort action:

It is insisted that this section of the Constitution does not guaran-
tee the continuation of the right of action theretofore existent,
but merely applies to such causes of action as continue to exist,
and prohibits the Legislature from limiting the amount of damages
to be recovered for injuries resulting in death or for injuries to
person or property so long as a right of action exists for such
injuries, but does not prohibit it from abolishing the right of
action.1®®

It will be noted that this is the position herein taken with respect to
article 3, section 18 of the Pennsylvania constitution. The Kentucky
court, however, rejected this argument:

When [section 54 of the constitution] is read in connection with
other sections of the same instrument, such as sections 14 and 241,
the conclusion is inescapable that the intention of the framers of
the Constitution was to inhibit the legislature from abolishing
rights of action for damages for death or injuries caused by
negligence.'%

The court added:

The statute under consideration violates the spirit of our
Constitution as well as its letter as found in sections 14, 54, and
241. It was the manifest purpose of the framers of that instru-
ment to preserve and perpetuate the common-law right of a citizen
injured by the negligent act of another to sue to recover damages
for this injury. The imperative mandate of section 14 is that every
person, for an injury done him in his person, shall have remedy
by due course of law. If the allegations of appellant’s petition
are true, he has suffered serious injuries occasioned by the negli-

165. 243 Ky. 533, 49 S.W.2d 347 (1932).
166. Id. at 537, 49 S.W.2d at 349.
167. Id. at 538-39, 49 S.W.2d at 350.
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gent acts of the appellee . . . . The Constitution guarantees to
him his right to a day in court for the purpose of establishing
the alleged wrong perpetrated on him and recovery of his re-
sultant damages.!%®

The Ludwig decision is obviously a precedent which, if it so chooses,
the Pennsylvania Supreme Court could decide to adopt and extend to
a no—fault statute. However, the court in Ludwig emphasized section
14 of the Kentucky constitution, which is similar to article 1, section 11
of the Pennsylvania constitution, so strongly as to suggest that the
failure of the guest statute to provide a substitute remedy was the real
defect in the legislation. Viewed in this light, even Ludwig would
not stand as a bar to a no—fault plan.

Two other states have constitutional provisions substantially simi-
lar to article 3, section 18. These are article 10, section 4 of the
Wyoming constitution and article 5, section 32 of the Arkansas consti-
tution. In both of these states, however, there are also automobile
guest statutes. In spite of plaintiff’s reliance on the Ludwig decision,
the Arkansas court held the guest statute to be constitutional in Rober-
son v. Roberson.'® Furthermore, neither the Wyoming guest statute!™
nor the Wyoming statutes abolishing actions for alienation of affections
or breach of promise to marry'™ have been challenged on constitutional
grounds.

IV. ConcrLusion

From the foregoing, it appears that, of the three possible constitu-
tional obstacles to the implementation of no—fault automobile accident
compensation proposals of the sort discussed in Pennsylvania, the
only serious problem arises from article 3, section 18. On the theo-
retical level, it would appear that the prohibition of any limitation on
the amount recoverable in a tort action, such as prescribed by that
section would not be violated by a total abolishment of the cause
of action for negligence in automobile injury cases, at least for
damages for pain and suffering as the result of minor injuries (as
opposed to death actions), so long as the no—fault plan is deemed to
be a reasonable substitute for the common law cause of action. Serious
problems remain, however, since article 3, section 18 may pose a bar
to the application of the no-fault plan to death actions. This would
prove to be a formidable defect in the goals of the system, considering
the fact that a substantial portion of the deaths caused by automobile

168. Id. at 542-43, 49 S\W.2d at 351.

169. 193 Ark. 669, 101 S.W.2d 961 (1937).

170. Wvo. StaT. ANN. § 31-233 (1967).

171, Wyo. Star. ANN. §§ 1-727 to 1-731 (1959).
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accidents occur instantaneously. It is questionable, however, how much
reliance can be placed on the existence of statutes abolishing common
law remedies in states whose constitutions contain provisions similar
to article 3, section 18 and where those statutes have not yet come
under constitutional attack. The reasons for this uncertainty are
twofold. First, the effects of statutes abolishing actions for alienation
of affections and for breach of promise to marry are not nearly as
far reaching and monumental in their scope as is a no—fault plan.
Secondly, the failure to attack such statutes on constitutional grounds
may be largely the result of apathy or lack of financial interest to
pursue the matter. Even without the aid of a crystal ball, it can be
said with relative assurance that the same will not be the case with
any no—fault plan that may be enacted. Such a plan is sure to come
under constitutional attack.
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