Opinions of the United
2002 Decisions States Court of Appeals
for the Third Circuit

5-24-2002

Aland v. Pgh Bd Pub Ed

Follow this and additional works at: https://digitalcommons.law.villanova.edu/thirdcircuit_2002

Recommended Citation

"Aland v. Pgh Bd Pub Ed" (2002). 2002 Decisions. 301.
https://digitalcommons.law.villanova.edu/thirdcircuit_2002/301

This decision is brought to you for free and open access by the Opinions of the United States Court of Appeals for
the Third Circuit at Villanova University Charles Widger School of Law Digital Repository. It has been accepted for

inclusion in 2002 Decisions by an authorized administrator of Villanova University Charles Widger School of Law
Digital Repository.


http://digitalcommons.law.villanova.edu/
http://digitalcommons.law.villanova.edu/
https://digitalcommons.law.villanova.edu/thirdcircuit_2002
https://digitalcommons.law.villanova.edu/thirdcircuit
https://digitalcommons.law.villanova.edu/thirdcircuit
https://digitalcommons.law.villanova.edu/thirdcircuit
https://digitalcommons.law.villanova.edu/thirdcircuit_2002?utm_source=digitalcommons.law.villanova.edu%2Fthirdcircuit_2002%2F301&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.villanova.edu/thirdcircuit_2002/301?utm_source=digitalcommons.law.villanova.edu%2Fthirdcircuit_2002%2F301&utm_medium=PDF&utm_campaign=PDFCoverPages

NOT PRECEDENTIAL
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Appeal from the United States District Court
for the Western District of Pennsylvania
(D.C. Civil Action No. 94-cv-00836)
District Judge: Honorable Donetta W. Ambrose

Submitted Under Third Circuit LAR 34.1(a)
February 28, 2002

Before: ROTH and FUENTES, Circuit Judges
KATZ*, Circuit Judge

(Opinion filed: May 24, 2002)

* Honorable Marvin Katz, District Court Judge for the Eastern District of
Pennsylvania, sitting by designation.

OPINION

ROTH, Circuit Judge:

This is an appeal from a September 30, 1999, District Court decision which
granted summary judgment in favor of the defendants, the Pittsburgh Board of Public
Education, et. al. Appellants are members of a class of veterans who are pursuing a civil
rights action under 42 U.S.C. 1983. The veterans allege that the Board failed to provide
them with a proper hiring preference under the Veteran’'s Preference Act, 51 Pa. Cons.
Stat. Ann. 7103, 7104. At the time of the trial, the District Court dismissed the claims
of those veterans who had failed to demonstrate that they were "available" for hiring. On
November 18, 1998, we affirmed a large part of the final judgment in the District Court
but we reversed the dismissal of the "unavailable" veterans and remanded the case
because we found that the District Court had erred when it did not place the burden of
proof on the Board to show that the veterans were, in fact, unavailable to be hired.

On remand, the veterans asserted that all claims, both those that were dismissed
and those tried to the jury, were included in our remand. As such, the veterans contended
that a new trial was mandated for all claims, regardless of the reason for their dismissal.
In response, the Board argued that our decision remanded only those claims dismissed on
the basis of unavailability. The District Court agreed with the Board. The Board settled
the claims of those veterans who had failed to offer proof of their availability. The
District Court then granted summary judgment in the Board's favor. We now review that
decision to determine whether the remand applied (i) only to those veterans who were
dismissed on unavailability grounds or (ii) also to those veterans who passed the
incorrect and more onerous availability hurdle and had their claims heard at trial.

We have jurisdiction to hear this appeal pursuant to 28 U.S.C. 1291.

The veterans argue that on remand the District Court erred in granting the Board’s
motion for summary judgment. They contend that when a case is remanded because of
an incorrect burden of proof, the remand merits a new trial for all claimants. See Price
Waterhouse v. Hopkins, 490 U.S. 228, 258 (1989). Such a proposition is, however,
limited in scope to the issues remanded. See 11 Charles Alan Wright, et al., Federal
Practice and Procedure, 2814, at 150 (2d ed. 1995) ("[I]f an error at trial requires a new
trial on one issue, but this issue is separate from the other issues in the case and the error
did not affect the determination of the other issues, the scope of the new trial may be
limited to the single issue.").

It is clear from the language of the remand that it affects only those claimants who
were previously found to be unavailable. Their availability was to be reexamined on
remand with the burden on the Board to show unavailability, rather than the burden on



the veterans to show availability. The District Court, therefore, did not err in granting

summary judgment in favor of the Board.
For the above reasons, we will affirm the judgment of the District Court.

TO THE CLERK:

Please file the foregoing Opinion.

By the Court,

/s/ Jane R. Roth
Circuit Judge
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