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Civil War era to deal with some of the problems brought on by indus-
trialization.”®® (It is worth at least passing attention that the law of
the former, on State attempts to tax and regulate interstate commerce,
is still viable; but that the latter — that is, economic due process —
has been largely repudiated.’) One can go back to the mid-19th
century to find examples of federal economic-planning activities that
did get to the courts; perhaps the Legal Tender Cases*® is as good an
illustration as any. Munn v. Illinois*®® began the concept of “businesses
affected with a public interest,” a concept that permitted State regula-
tion of a limited class of businesses. Munn lasted until the early 19307,
until the Supreme Court decision in Nebbia v. New York'* which in
effect said that any business which government chose to regulate was
affected with a public interest.!%®

This familiar history need not be recounted at this time. What is
emphasized is that, while some manner of planning has existed through-
out American history, there is a great difference in the type of planning
(and of government) that has come into being since the constitutional
watershed of 1937. The difference may be one of degree or it may be
one of type, depending on how one reads American history. It is the
change from the “negative state” to the Positive State. The Supreme
Court legitimized the Positive State in the series of decisions beginning
in 1937, but which may have had their real beginning in the early
cases of Nebbia v. New York**® Home Building & Loan Ass'n v.
Blaisdell,®™ and the Gold Clause Cases.*® The turning point did come
in the 1930’s, whatever landmark case one chooses. In the judgment
of the writer, the important corner was turned in West Coast Hotel
Co. v. Parrish,'® decided prior to the famous Jones & Laughlin'®
decision upholding the National Labor Relations Act.

130. Recounted in the rise and fall of “economic due process.” See McCloskey,
Economic Due Process and the Supreme Court, in SupreME, Courr ReviEw 34 (P.
Kurland ed. 1962).

131. The doctrine still retains some viability in State supreme courts construing
State constitutions. Since 1937, however, only one decision, Morey v. Doud, 354 U.S.
457 (1957), has invalidated business regulation under the Federal Constitution, and
that was on equal protection, not due process, grounds.

132. Knox v. Lee, 79 U.S. (12 Wall.) 287 (1861).

133. 94 U.S. 113 (1876).

134. 291 U.S. 502 (1934).

135. The history is recounted in A. MILLER, supra note 18.
136. 291 U.S. 502 (1934).

137. 290 U.S. 398 (1934).

138. Perry v. United States, 294 U.S. 330 (1935); Norman v. Baltimore & Ohio
R.R., 294 U.S. 240 (1935).

139. 300 U.S. 379 (1937).

140. NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937). A number of
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Although still in the process of being worked out, enough is known
even now to enable one to trace the contours of the new posture of
government. They include the following:

(1) The change from a Constitution of limitations to one of
powers; or, as Edward S. Corwin termed it, “‘a Constitution of powers
in a secular state.”**1 So far as litigation is concerned, the emphasis
to 1937 was on limitation — with the Supreme Court acting, mainly
negatively, as “the first authoritative faculty of political economy in the
world’s history . . . .”*? The “constitutional revolution of the 1930’s”
reversed that, insofar as economic policy is concerned. Perhaps the
Parrish opinion of Chief Justice Hughes provides the transitional key,
in which the due process clause, rather than being a limitation on
governmental power, “becomes an actual instigation to legislative action
of a levelling character.”’*3 The notion of limitation still remains, but
not in economic policy matters. Witness the language by Hughes:

The principle which must control our decision is not in doubt.
The constitutional provision invoked is the due process clause
of the Fourteenth Amendment governing the States, as the due
process clause in the Adkins case governed Congress. In each
case the violation alleged by those attacking minimum wage regu-
lation for women is deprivation of freedom of contract. What is
this freedom? The Constitution does not speak of freedom of
contract. It speaks of liberty and prohibits the deprivation of
liberty without due process of law. In prohibiting that depriva-
tion the Constitution does not recognize an absolute and uncon-
trollable liberty. Liberty in each of its phases has its history and
connotation. But the liberty safeguarded 1is liberty in a social
orgamization which requives the protection of law against the evils
which menace the health, safety, morals, and welfare of the people.
Liberty under the Constitution is thus necessarily subject to the
restraints of due process, and regqulation which is reasonable in
relation to its subject and is adopted in the interests of the com-
munity is due process.**

That statement changed the nature of liberty under the Constitution
and ushered in the Positive State. Tacit recognition was given to the
view that liberty could be infringed by forces other than government
and, of even more importance, that those forces may require the afhirma-
tive intervention of government to counteract them. Individuals, as well
as governments, could now be limited by due process. In economic
terms, the power of the state could counteract the power of private

141, E. Corwin, A ConsTITuTION OF POWERS IN A SECULAR SrtATE (1950).
142, J. ComMons, LEcaL Founparions or CApITALISM 7 (1924).

143. E. Corwin, Liserry AcAINsT GovERNMENT 161 (1948) (emphasis omitted).
144, 300 U.S. at 391 (emphasis added). See Miller, An Afirmative Thrust to

httpRHAidrEes i ot IR B ATHoI LR 399 (1962), for discussion.

36



Miller: Toward the Techno-Corporate State - An Essay in American Constitu
Farr 1968] “TECHNO-CORPORATE” STATE? 37

collectivities. In other words, due process does not mean only liberty
against government; it can also be used by government to restrain the
liberty of some in the “interests of the community.”

When Parrish was followed shortly thereafter by the Jones &
Laughlin case and the Social Security Cases,**> upholding congressional
encouragement of labor union activity and (in the latter set of cases)
congressional employment of the taxing and spending powers to
further “the general welfare,” the legal barriers to the Positive State
crumbled.’® The gates were opened to other acts of Congress and
of the Executive, usually but not always in tandem, which brought
overt welfarism to American government. The point should be refined :
What happened is that government largesse, which had been confined
to the business community theretofore, was now extended to other
societal groups. It is to be emphasized that government welfarism in
the 19th century, which went mainly to business enterprise, of course
benefited others as well; subsidies to the railroads, for example, were
of benefit to the community at large, and even tariffs tended to help
other members of the corporate community than the entrepreneurs.
The point is simply that the federal government assumed responsi-
bility for the guidance of economic affairs in the interests of all; the
principle of equality, long present in the nation, received official cogniz-
ance. That principle was spelled out explicitly in the Employment
Act of 1946.*7 In constitutional doctrine, this has meant the desuetude
of the concept of economic due process and the decline of the Supreme
Court as an authoritative faculty of political economy.

(2) “Democracy,” Professor Frank H. Knight recently said, “has
assumed the task, enormously more difficult than enforcing a law
known to all, of deciding what the law ought to be and making any
changes called for.”'*® In present context, this means that with the
coming of a Constitution of powers, the American democracy has
assumed the task, immensely more difficult than merely umpiring the
private decisions and disputes in the market, of deciding what economic
policy ought to be and of taking action to effect necessary changes.
In other words, the second noteworthy feature of the Positive State
is the advent of an overt system of economic planning by the federal
government.

145, Helvermg v. Davis, 301 U.S. 619 (1937); Steward Machine Co. v. Davis,
301 U.S. 548 (1937).

146. Presciently foreseen by E. CorwiN, THE TwiLICHT oF THE SUPREME Courr
ch. IV (1934), although Professor Corwin failed to foresee the emphasis on civil
libertarian issues by the Court during the past 20 years.

147. 15 U.S.C. §§ 1021-24 (1964).

148. Knight, On the Meaning of Justice, NOMOS VI: Jusrice 2 (C. Friedrich

Chapman eds. 1963).

& J.
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Although, as has been said above, it is not inaccurate to say that
some sort of economic planning has existed throughout American
history, today’s version is basically different. The trend toward more
active and direct governmental participation in economic matters may
be viewed as a system in which decisional power over economics is
shared, in greater or lesser degree, by the officials (usually in the public
administration) and the corporate managers. The American system of
planning now is “facilitative”; it involves basic reliance on the private
character of economic and commercial enterprise but insists that cer-
tain decisions of the corporate community be taken “in the public
interest.”1*® As such, it falls far short of the almost completely planned
economies of Communist China and the Soviet Union.

All economic processes involve the making of decisions; those
decisions are made in two principal ways — by government authorities
who seek to manage the operations of the economy and by the market,
through the decisions of enterprises, unions, workers, farmers, in-
vestors, and consumers. Both features exist in all economies, although
different emphases are given. In the United States, the market is
relied on with government making those minimal decisions considered
desirable to influence the nature and character of that market — chiefly
in the direction of economic growth and employment opportunities.
Conversely, communist nations depend mainly on the plan, although
some scope is given to free choice by workers and farmers and other
individuals. Thus the federal government facilitates economic growth
and seeks to control inflation through the use of such techniques as
wage-price guidelines announced by the Council of Economic Advisers.
That Council, established by the Employment Act of 1946,1% is the
nerve center of the American planning operation. (This does not mean
that it operates in a vacuum. It has close and continuing contacts with
the business community, particularly the managers of the supercor-
porations and trade union officials.) That planning may be minimal,
but it nonetheless exists. All nations — developed and less developed,
private enterprise and state socialist — can be located, as Theodore
Geiger has said, “somewhere along a continuum which ranges from
comprehensive and detailed planning by the national authorities of all
significant aspects of economic activity to reliance upon decentralized
nongovernmental decision making in accordance with market conditions
as influenced by government policies.”*%!

149. This is not to say that the concept of “the public interest” has been given
substantive content. Quite the contrary. See Miller, The Public Interest Undefined,
10 J. Pus. L. 184 (1961).

150. 15 U.S.C. § 1023 (1964).

151. Geiger, Planning and the Market in Economic Decision Making, 13 Lookine
AHEAD, Dec., 1965, at 5. .

https.//digitalcommons.law.villanova.edu/vir/vol14/iss1/1

38



Miller: Toward the Techno-Corporate State - An Essay in American Constitu

FaLL 1968] “TECHNO-CORPORATE” STATE? 39

The modern economy thus is the planned or managed economy.
In the United States, the responsibilities of the Employment Act are
implemented by three types of legal and economic arrangements, two
of which have relatively long histories. The first, however, is, at least
in its present-day scope and intensity, rather novel: the manipulation
of fiscal and monetary policy to carry out the broad purposes of the Act.
This is accomplished by the Government and the Federal Reserve
System attempting to control the amount of money spent for goods
and services in a volume sufficient to assure high levels of employment
without precipitating the pressures of general inflation. Included are
tax policies, adjustment of the discount rate, and governmental ex-
penditures (“pump-priming”), which together make up a system of
indirect controls of economic activities. By “indirect” is meant that
the government is not a participant in the decisions business managers
make; what it does is to take action that, in its cumulative impact,
alters the milieu in which the businessman operates (and which, for
a number of firms, is a direct source of funds for corporate viability).
Accordingly, it narrows or circumscribes the range of choices that
corporate managers may make. But this is not so much to control
but to stimulate the market, and thus to help produce economic growth
without the debilitating effects of inflation. It is to be noted that
governmental activity of this type both aids business (even when it
controls) and wuses business to help accomplish given ends (maximum
employment, for one; national security, for another). The norm here
is cooperation, however outwardly antagonistic it may seem. The con-
flicts that occur, in the main, are over details of facilitative planning,
not whether it should take place.

The second and third instruments for carrying out the Employ-
ment Act are complementary: on the one hand, the competitive and
regulated markets for goods and services, and on the other, the labor
market in which corporate managers and union leaders are authorized
to legislate the rules governing the relationships of business enterprise
and its labor component. The market is a complex system of inter-
action between business units and consumers and government; it is, as
Eugene V. Rostow has observed, an economic order which is also a
system of law.'%? Similarly, the business-labor symbiosis has produced
a system of industrial jurisprudence, a sort of common law of the
corporate community. In these instruments, as with the first, one
essential point is to be noted: activity, whether public or private or, as
is so often the case, a combination of both, is aimed at producing what,
for want of a better term, may be called “‘the common good.” The

Published by VillARBva B aRTg e nEANARTIEr SR oBFEFEPRN g RaP Repository, 1968
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techniques through which the Employment Act is implemented, in other
words, all aim at maximizing the general, as distinguished from the
particular, interest. True it is that the individual decisions of business-
men and union officers are usually taken in an effort to further their
particular or parochial interests without much reference to what the
over-all social impact might be. But this is accomplished, nay, per-
mitted, by government only because of the assumption (thus far, largely
warranted) that these parochial decisions will through the cautious
guiding hand of government inure to the common good. The “invisible
hand” of Adam Smith has been replaced by the visible, albeit indirect,
hand of the federal government, which intervenes just enough in the
private sector to create the conditions that fulfill the goals of the
Employment Act. (Not that those goals are fully realized; far from it.
There is here, as elsewhere, a considerable gap between aim and reality. )

When viewed in terms of effects, the American-style economic
planning institutionalizes the government-business partnership. Govern-
ment uses the business enterprise to achieve societal goals. That this
is accomplished often without any legal link (contract, incorporation,
etc.) should not be allowed to obscure the underlying and fundamental
reality. If, as has been said, science and technology permit the growth
of the corporate communities, then the programs of the Positive State
make them necessary. Without them, those programs could not be
accomplished — unless government chose to produce the manifold
goods and services “in house.” ‘“Managerial capitalism” in many re-
spects differs little from ‘“managerial socialism”; the industrial enter-
prises of both systems are basically similar. Where they differ is how
“the rules of the game” are set. The difference, as Raymond Aron
has shown, is fundamental;'®® what they have in common is not neces-
sarily more important than the differences between them. The rules
of the game in managerial socialism come from the centrally imposed
plan; in managerial capitalism, they are a resultant of an intermixture
of public and private influences with a large measure of discretion or
autonomy left to corporate managers (within certain broad limits).

In return for a certain degree (rather high) of security, the enter-
prise pays the price of shared control over decisions. The supercor-
porations are not guaranteed immortality by government, but they may
act with the assurance that government will not take any action that

153. R. Aron, TrE InpustrRIAL Sociery ch. 3 (1967). See also R. HEILBRONER,
TrE Limrrs oF AMERICAN Carrravism 90 (1966) : “An economic transformation of
capitalism of such magnitude that its big businesses become, in effect, public agencies
is not a serious possibility fer the foreseeable American future, barring a military or
other calamity that would wreck the existing order.” But he goes on to say that
within 20 years there may be “a much more elaborate system of controls over the level
of its total output and its grand division among various social purposes than exists

TR IcofnBhs A villanova:edu/virivol 14/issL/1
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will endanger their existence (for example, the antitrust laws are not
likely to be invoked against bigness) ; further, they have some degree
of assurance that government will step in and help maintain their via-
bility should they run into troublous times. This latter point deserves
special treatment. Mentioned above has been the notion of the “rich
man’s” version of the welfare state, through the operation of which
a number of corporations are kept alive by government subsidy or
largesse — as clear an illustration of the corporatist nature of the
American political economy as can be shown. (American corporativism
is being built by slow accretion, rather than by fiat; it thus retains the
possibility of not being akin to the repressive forms of corporativism
known in other nations, such as Mussolini’s Italy and Franco’s Spain.)
But of perhaps even more importance than the fact of public aid
to private collectivities is the manner in which such decisions are made.
It is here that economic planning, American style, shows its greatest
shortcomings. The system has worked best in two strictly limited
areas — defense and space. The question here is whether those two
goals should be almost the sole preoccupation of the techno-corporate
state? ‘“The challenge facing America,” says Michael Shanks, “is not
a technical one, it is a challenge of social, political, and psychological
adjustment, to adapt the ideals of the eighteenth century to the facts
of the twentieth.”1®* The race that really matters is that of exploiting
the discoveries of technology for the maximization of the nation’s
wealth and happiness (and for the betterment of mankind). Of what
avail to “shoot the moon” if American society disintegrates (as it is
at this writing) ? Thus one perceives what may be called a confusion
of priorities evident in the system of American planning. This prompts
the question: Why? Why build a supersonic transport which will carry
a few members of the jet set a few hours faster across an already tiny
planet, when the cost is not only noise pollution but a failure to deal
with some pressing human problems of a crowded planet (and nation) ?
The question of confusion of priorities can be little more than
posed. One answer that may be given, even though at best it is but a
partial clue, is in the manner in which public policy decisions are made
in the American government. This in turn poses the problem of con-
structing adequate descriptive models of the decisional process. This
will be discussed further below. Suffice it at this time to say that it is
here that President Eisenhower’s warning about the power of the
“military-industrial-scientific’ complex applies, if it does at all.

(3) Third in this listing of the contours of the Positive State
are the changes that have occurred and are continuing to occur in the

Published by Viftandla Sitersity EmsIdapRigsrashd@of L847Bigital Repository, 1968
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constitutional framework of government, principally within the basic
divisions of power (federalism and separation of powers). This topic
could itself be the subject of a separate article or book; what is said
now is the briefest of adumbrations. The essence of this proposition is
that power is being centralized in the United States; the development
may be seen in the desuetude of historical federalism, in the decline of
Congress, and in the consolidation of power within the executive
branch in the office of the Presidency.

First, as to federalism: When the decision in NLRB v. Jones &
Laughlin Steel Co.,'®® upholding the National Labor Relations Act,
was followed soon thereafter by cases validating the Social Security
legislation,'®® the constitutional underpinnings for a new form of
federalism were established. “Dual” federalism now became “coopera-
tive” federalism, and thus posed squarely the continuing viability of a
system of formal federalism. This led Harold Laski in 1939 to assert
that “The federal form . . . is unsuitable to the stage of economic and
social development that America has reached. . . . I infer . . . that the
epoch of federalism is over . . . .”**" That belief was echoed in 1955
by Karl Lowenstein: “Experience . . . demonstrates that, whatever
strength of tradition and emotional values of political theory federalism
is still imbued with, the economic imperatives of the technological state
require unified if not uniform economic policies throughout the entire
territory and do not brook that kind of economic fragmentation which
goes with effective member-state sovereignties.”**® Like it or not, fight
against it as one will, the political, economic, and technological con-
ditions of the modern era do not permit now, and ever increasingly
will not permit in the future, that diversity that is federalism. The
formal structure of American government will probably remain, for
political organizations have a way of existing, like vermiform appen-
dixes, long after their functions have atrophied; but the substance and
the content will be elsewhere, plump as some will (for example Max
Ways) for something called “creative” federalism,’®® the important
decisions are being and will continue to be made in Washington and
other national institutions (such as the supercorporations). A nation
with a central income tax and with overt economic planning cannot
be truly federal; by the same token, a federal nation, the economy of

155. 301 U.S. 1 (1937). . .

156. Helvering v. Davis, 301 U.S. 619 (1937); Steward Machine Co. v. Davis,
301 U.S. 548 (1937). .

157. Laski, The Obsolescence of Federalism, 98 NEw RepusLic 367 (1939).

158. Lowenstein, Reflections on the Value of Constitutions in Our Revolutionary
Age, in CoNsTITUTIONS AND CONSTITUTIONAL TRENDS Since WorLp War II 211
(rev. ed., A. Zurcher ed. 1955).

159. Ways, “Creative Federalism” and the Great Society, ForTUNE, Jan., 1966,
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which is dominated by the supercorporations, cannot be federal. A
national economy superimposed upon a decentralized political order
has the inevitable result of changes (in fact though not in form) of the
political order. Furthermore, the “corporate states of America” — the
supercorporations — are vastly more important than the 50 allegedly
sovereign political States.!%

As with federalism, so it is with the separation of powers (a
misnomer, it should be noted, for what the Constitution established is
a system of separate institutions sharing the same powers — quite a
different thing). Here the trend, throughout American history and
accelerating in recent years, has been toward the aggrandizement of
power in the Executive. As recently as 1885, Woodrow Wilson could
maintain that “the predominant and controlling force, the center and
source of all motive and all regulative power, is Congress. . . .11 The
Legislature is the aggressive spirit.”’?% Today the “aggressive spirit”
is clearly the Executive, both in proposing legislation and in its final
content. Congress, faced with the mounting tasks of government and
institutionally unable to keep up with the details of administration,
has ceded sweeping power to the public administration and has per-
mitted the President to acquire without delegation greatly enhanced
powers. (This, it may be noted, makes the Supreme Court’s decision
in the Steel Seizure Case'® of 1952 seem to be a curious anachronism.)
The House Armed Services Committee put the matter effectively and
accurately in 1962 in these words:

To any student of government, it is eminently clear that the role
of the Congress in determining national policy, defense or other-
wise, has deteriorated over the years. More and more the role of
Congress has come to be that of a sometimes querulous but essen-
tially kindly uncle who complains while furiously puffing on his
pipe but who finally, as everyone expects, gives in and hands over
the allowance, grants the permission, or raises his hand in blessing,
and then returns to the rocking chair for another year of som-
nolence broken only by an occasional anxious glance down the
avenue and a muttered doubt as to whether he had done the
right thing.'®*

There can be little question about a decline in the legislative role of
Congress. This has meant that, if Congress was to have anything but

160. As John K. Jessup once put it, the political States are more important as a
source of Senators than as a repository of sovereignty. Jessup, A Political Role for
the Corporation, FORTUNE, Aug., 1952, at 154,

161. W. WiLsoN, CoNGRESSIONAL GOVERNMENT 11 (1885).

162, Id. at 36.

163. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1954). ) .

164. H.R. Rep. No. 1406, 87th Cong., 2d Sess. 7 (1962). See Miller, Presidential
Power to Impound Appropriated Funds: An Exercise in Constitutional Decision-

Making, 43 N.C.L. Rgv. 502 (1965). .. .
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a nominal function, it would have to find a new role. This it seems
to be doing in the area of participation in administrative activities.
“Needed in the modern state” says Professor Samuel Huntington, “are
means to control, check, supplement, stimulate, and ameliorate this
bureaucracy.”'® It has now become obvious that the judiciary cannot
adequately accomplish this task. If control of the bureaucracy is to be
done, save in a few spectacular instances, judicial review is too episodic
and sporadic, too dependent on the accident of litigation and the short-
comings of the adversary system'®® to permit the sustained oversight
that is apparently necessary. As George B. Galloway has said, our
solution has been to look for Congress to assume new functions; not
legislation but control of administration is becoming its primary duty.'®?
Not that it does it well or systematically; far from it. Save for the
Joint Committee on Atomic Energy and one or two other instances,!%®
Congress does not have the resources requisite to an adequate oversight
of the public administration. It is trying, but the results are not
promising. The point was well made in 1967 by Lord Jackson of
Burnley in his presidential address to the British Association for the
Advancement of Science; speaking of the British Parliament, he said
that “Parliament needs to find a way of getting to grips more effec-
tively with scientific and technological issues;” if it does not, he went
on to say, ‘“its functions would be little more than endorsing, on limited
information, decisions already taken at ministerial level.”%® The same
may be said of Congress.

The other facet of separation of powers is the judiciary. No
longer an authoritative faculty of political economy, in that it no longer
makes constitutional decisions of an economic nature, the Supreme
Court vis-a-vis the public administration operates as an interpreter of
statutes. This means, among other things: (a) its decisions are always
subject to possible review and reversal by Congress; this in fact has
happened, often in economic matters, on a number of occasions in
recent years; and (b) its administrative-law decisions tend to establish
only a specific or particular norm rather than a general principle; in
other words, a court decision about agency A is likely to be ignored
completely by agency B — and may in fact be resisted, even ignored,

165. Huntington, Congresswnal Responses to the Twentieth Century, in THE
Concress AND AMERICA’S Furure 24 (D. Truman ed. 1965).

166. See Miller & Scheflin, supra note 20, at 536-45, for a statement of the short-
comings of the adversary system.

167. G. GaLroway, THE LEcrsLaTIvE ProcEss IN ConNcress 166 (1953). See
generally J. Harris, CoNGRESSIONAL CONTROL OF ADMINISTRATION (1964).

168. See H.P. GREEN & A. RosENTHAL, GOVERNMENT OF THE AToM: THE INTE-
GRA'I‘ION or Powgrs (1963).

Quoted in The Times }London} Aug. 31, 1967, at 4, col. 3.
vir/vol14/iss1/1
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(93

by agency A" Furthermore, for one reason or another the Justices
have admitted incompetence to deal with many of the highly complex
issues of the technological era, and thus have deferred to the adminis-
trative judgment;'™ and until recently!” have also made it all but
impossible for anyone to challenge a federal expenditure in court.*™
The conclusion is that both Congress and the Supreme Court have
abdicated to the “other branch” in recent decades.

With the locus of governmental power having moved to the public
administration (the “executive branch”), another centralizing tendency
has become evident : toward the consolidation of power in the institu-
tionalized office of the Presidency (the Bureau of the Budget is the
most important segment). The office is both one man and many; it is
personalized and bureaucratized. Probably it is accurate, as Richard
Neustadt has said in Presidential Power, that the power of the Chief
Executive is mainly that of persuasion and that he looks out on a
collection of ‘“feudalities” within the executive-administrative branch,
but there can be no question that he is also a binding force. “In many
spheres of action the executive establishment can scarcely move except
as it invokes the President.”'™ He legitimates action of the public
administration in his constitutional capacity of Chief of State and Head
of Government. Slowly but seemingly surely, this is leading toward an
accretion of power in the Office of the Chief Executive. The increased
activities of government, often in the area of economic planning, have
created the need for consistency or congruency in policy. Where that
takes place, when it does (which is far less than some imagine), it is
by little-known and little-sung administrators who man the several
offices in the institutionalized Presidency — men with a “passion for
anonymity”’ who exercise considerable power. The need in economic
planning, as Professor Oulés has said,'™ is for coordination of public
policy; to the extent that it exists, it is accomplished by staff officers
(mainly in the Bureau of the Budget). This does not mean that full
coordination occurs. One of the as yet unsolved problems of the
Positive State is the lack of consistency in policy. But it does mean

170. There is no such thing as a “common” or “general” law of judicial review.
Cf. Stark v. Wickard, 321 U.S. 288, 311 (1943) (Frankfurter, J., dissenting).

171. See, e.g., Railroad Comm’n v. Rowan & Nichols Qil Co., 311 U.S. 570 (1941).
This can also be seen in the doctrine of “primary jurisdiction” in administrative law.
See K. Davis, ADMINISTRATIVE Law § 30 (1951).

172. See Flast v. Cohen, 392 U.S. 83 (1968), holding that a taxpayer has standing
to challenge a federal spending program where it is alleged that the program is in
derogation of a specific constitutional prohibition,

173. See Perkins v. Lukens Steel Co., 310 U.S. 113 (1940) ; Massachusetts v.
Mellon, 262 U.S. 447 (1923).

174. Neustadt, Politicians and Bureaucrats, in THE CONGRESS AND AMERICA’S
FUTURE 109 (D. Truman ed. 195 5).

5. F. Ouris, supra note 87, at 28-29
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that coordination is greater now than in the past — and will likely
be even more in the future. One of the unstated effects of the institu-
tion of PPBS (planning-programming-budgeting system — in other
words, the application of systems analysis to the governmental process)
throughout government is that it will lead toward that greater con-
gruency in policy now so lacking.'™ The development will be fought
by the leaders of the feudal baronies within the executive-administra-
tive branch, just as Congress is fighting its diminished role, but the
likelihood of success seems small.

(4) Next in this adumbration of the characteristics of the Positive
State concerns both the nature of law and the role of the judiciary: the
politicization of law and the legal process. The Positive State is the
“administrative state,” and is exemplified by broad discretion vested
in the administrators — whether they are department heads (for ex-
ample, the military secretaries in government-contract matters), com-
missioners of the regulatory agencies, the President himself and his
advisers, or most other parts of what was once called the ‘“headless
fourth branch of government” but what may more circumspectly be
called the “executive-administrative branch.” Within that branch is to
be seen that merger of law and politics in action that travels under the
banner of “public law.”

Writing in 1962 about the regulatory commissions, Judge Henry
J. Friendly maintained that “the basic deficiency, which underlies and
accounts for the most serious troubles of the agencies, is the failure to
‘make law’ within the broad confines of the agencies’ charters” and that
“once this basic deficiency is remedied, other ills will largely cure them-
selves; and that shadows and miseries will long be with the agencies
if it is not.”*"" Judge Friendly’s point was that much of the “justified
dissatisfaction” with administration is the failure of administrators
and others “to develop standards sufficiently definite to permit decisions
to be fairly predictable and the reasons for them understood.”'™ The
indictment is sound, although the Judge's remedy may be faulted for
being too heavily weighted on the side of making the public adminis-
tration look like an idealized version of the judiciary. What it means,
in brief, is this: administrators, having been invested with the power
to regulate “in the public interest,” have failed to produce workable
meanings of that term.'™ In other words, power to regulate in the
public interest has given the administrator uncanalized discretion and,

176. See Neustadt, supra note 174, at 103, for a statement of the problems of
getting consistency among the administrative agencies. But the trend seems clear,
and PPBS will help to accelerate centralized control.

177. H. FriEnpLy, THE FEDERAL ADMINISTRATIVE ACGENCIES vili (1962).

178 Id at 5-6.
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of even more importance, has transformed many of the commissions
and departments into little political arenas. By establishing the agen-
cies, Congress merely succeeded in transferring the political battle-
ground westerly along Pennsylvania Avenue. A result is government
by elite — by putative expert.

Public economic policy, insofar as it is determined administra-
tively, tends to be the outcome of the conflicts of political forces.
Government institutions are at once the object of that struggle and
one of the participants in the contest. The aim is to control the flow
of public policy decisions. Particularistic interests, such as the super-
corporations, energize political forces and battle for influence in that
process. Regulation and administration, particularly in the higher
echelons, tends to be politics. In the lower rungs, where so-called
“low-visibility” decisions are made, less discretion may exist (and less
politics may be involved). Political scientists have by and large accepted
the notion that regulation is a political process. ‘ ‘Politics’ is now
rightly viewed,” says Professor Marver Bernstein, “not only as un-
avoidable, but as essential to the formulation of policies that bear some
rational relation to economic and technological conditions.”®® This,
however, means that, as Charles A. Horsky has put it, ours is em-
phatically “a government of men, not of laws.”’® Law has been
merged into the political process.

The point is fundamental — and of the most profound significance.
Law increasingly has become a purposive tool for the furtherance of
desired goals rather than a set of interdictory commands limiting the
discretion of administrators or channeling their decisions. If adminis-
tration is politics, the received notions, the conventional wisdom about
the nature of law, become suspect and require re-examination in the
light of the imperatives of the day. Legal scholars have not as yet
accomplished this necessary task, but do it they must if ever a philo-
sophical reconciliation of law and politics is to be forthcoming and if
ever the administrative process is to receive legitimacy in the light of
the historical Constitution.!82

(5) Fifth of the prominent features of the Positive State is the
active encouragement by the State of associational activity. The point
is discernible in several ways. One has already been mentioned: when

180. Bernstein, The Regulatory Process: A Framework for Analysis, 26 Law &
ConrEmMp. ProB. 329, 341 (1961).

181. C. Horsky, THE WASHINGTON LAwvYER 68 (1952).

182. Compare Lasswell & McDougal, Jurisprudence in Policy-Oriented Perspec-
tive, 19 U. Fra. L. Rev. 486 (1967), with Miller, Public Law and the Qbsolescence
of the Lawyer, 19 U, Fra. L. Rev. 514 (1967), and Mayo & Jones, Legal-Policy
Decision Process: Alternative Thinking and the Predictive Function, 33 Geo. WaAsH.
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in 1886 the Supreme Court, without argument, assumed that the cor-
poration was a person within the meaning of the fourteenth amend-
ment,'®® it at one stroke brought at least a measure of legitimacy to
that form of business enterprise. Other Court decisions follow the
same trail; for example, the High Bench has said that bigness by itself
is no violation of the antitrust laws,'%* thereby making it possible for
the supercorporation to grow.

More recently, the Court has recognized a “right of association”
protected by the first amendment, although this relates mainly to ethnic
groups.’® It has also given the constitutional imprimatur to union
activity in the cases upholding the National Labor Relations Act and
amendments.’®® This means that the union, as a part of the corporate
community, has been approved (encouraged) by all three branches
of government.

For its own part, Congress not only goes along with interpreta-
tions of the antitrust laws (not always, as the recent Bank Merger Act
indicates ), but also legislates to further union activity. Furthermore,
it has developed over the years a system of subsidies to private associa-
tions — corporations, for one, but others as well.’® And at times it
has created corporations for the attainment of specified ends; the Com-
munications Satellite Corporation is a classic example of the techno-
corporate state in action, for it is an arm of the state. It most clearly
exemplifies the corporate state, American style.

(6) The last in this listing of prominent features of the Positive
State may be stated in the form of a trend: toward the progressive
blurring of what purportedly is public and what supposedly is private
in the relationships of government and business. The development may
be seen in a number of ways: the reciprocal participation by business
leaders in government decisions and by government officials in business
decisions ; the dependency of large segments of the business community
on government for its economic viability; judicial recognition of the
corporate way of doing business, with a consequent halting beginning
toward the “public-izing” of private business through the imposition
of constitutional norms; and the employment by government of corpora-
tions, profit and nonprofit, as administrative devices.

183. Santa Clara County v. Southern Pac. R.R., 118 U.S. 394 (1886).

184. United States v. United States Steel Corp., 251 U.S. 417 (1920).

185. NAACP v. Alabama, 357 U.S. 449 (1958). See D. Horn, GroUPS AND THE
Consrrrution (1956) ; Miller, The Constitution and the Voluntary Association: Some
Notes Toward A Theory, to be published in a future volume of NOMOS, the publi-
cation of the American Society of Political and Legal Philosophy.
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