2004 Decisions

Opinions of the United
States Court of Appeals
for the Third Circuit

4-21-2004

In Re: Vencor Inc
Precedential or Non-Precedential: Non-Precedential
Docket No. 03-2670

Follow this and additional works at: http://digitalcommons.law.villanova.edu/thirdcircuit_2004
Recommended Citation
"In Re: Vencor Inc " (2004). 2004 Decisions. 796.
http://digitalcommons.law.villanova.edu/thirdcircuit_2004/796

This decision is brought to you for free and open access by the Opinions of the United States Court of Appeals for the Third Circuit at Villanova
University Charles Widger School of Law Digital Repository. It has been accepted for inclusion in 2004 Decisions by an authorized administrator of
Villanova University Charles Widger School of Law Digital Repository. For more information, please contact Benjamin.Carlson@law.villanova.edu.

NOT PRECEDENTIAL
UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 03-2670

IN RE: VENCOR INC., ET AL.,
Debtor

CHARLES L. ABRAHAMS;
ELI-ANNE PHILLIPS-MINKS,
Appellants
v.
KINDRED HEALTHCARE INC.
f/k/a VENCOR INC.

DAVID BUCKBINER,
Trustee

Appeal from the United States District Court
for the District of Delaware
(D.C. Civil No. 03-cv-00004)
District Judge: Honorable Gregory M. Sleet

Submitted Under Third Circuit LAR 34.1(a)
April 12, 2004
Before: RENDELL, COWEN and LAY*, Circuit Judges.
(Filed April 21, 2004)

*Honorable Donald P. Lay, Senior Circuit Judge for the Eighth Circuit, sitting by
designation.

OPINION OF THE COURT

RENDELL, Circuit Judge.
Appellants Charles L. Abrahams and Eli-Ane Phillips-Minks challenge an order of
the District Court granting Appellee Debtors’ motion to dismiss an appeal of an order of
the Bankruptcy Court disallowing proof of claims filed by the Appellants in a bankruptcy
action. We will affirm.
Appellant Phillips-Minks filed a qui tam action against the Debtors in the District
Court for the Southern District of California (“the California court”). Subsequently,
Debtors filed bankruptcy petitions in the Bankruptcy Court for the District of Delaware.
Appellants then filed proofs of claim based upon the allegations of the Phillips-Minks qui
tam action and fees incurred by Abrahams during his representation of Phillips-Minks.
As part of the Debtors’ proposed Plan of Reorganization, the Debtors and the government
settled a number of qui tam actions, including the one filed by Appellants. Appellants
objected to the proposed Plan of Reorganization. On March 19, 2001, the Bankruptcy
Court issued an order confirming the Plan, with the settlement of the Appellant’s qui tam
action effective to the extent that the government had authority to settle the qui tam
action, noting that the California court could determine whether the government had the
authority to settle the qui tam action. Appellants did not appeal this order.
The government moved to intervene in the qui tam action in the California court.
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The court allowed the government to intervene and, subsequently, found that the
government had the authority to settle the action. Appellants did not appeal this order.
Debtors then filed a request with the Bankruptcy Court to disallow Appellants’
proofs of claim. The Bankruptcy Court issued an order disallowing the proofs of claim,
based on that court’s order confirming the Plan and the California court’s order
confirming the government’s authority to settle the qui tam action. Appellants did appeal
this order, and filed a Designation of the Contents for Inclusion in the Record, pursuant to
Rule 8006 of the Federal Rules of Bankruptcy Procedure. This Designation listed seven
issues for appeal. Also pursuant to Rule 8006, the Appellees filed a Counter Designation
in response to the Appellants’ Designation, but did not file a cross appeal. Despite this,
however, the Appellants filed a Corrected Designation of Record and Clarification of
Issues on Appeal, which listed a total of 67 issues for appeal, seven of which had been
included in the first Designation. Debtors subsequently filed a motion with the District
Court to dismiss the appeal and/or strike the Corrected Designation. The Court granted
the motion. Appellants now appeal from the District Court’s order granting Debtors’
motion to dismiss the appeal.
The Bankruptcy Court had jurisdiction to enter the order disallowing the proofs of
claim pursuant to 28 U.S.C. § 157. The District Court had appellate jurisdiction pursuant
to 28 U.S.C. § 158(a). We have appellate jurisdiction pursuant to 28 U.S.C. § 1291.
Appellants raise issues in relation to (1) the order of the California court, (2) the
Bankruptcy Court’s order confirming the Plan of Reorganization, and (3) the Corrected
3

Designation. With respect to the order of the California court, Appellants contest (a) the
court’s determination that the government had the authority to settle the qui tam action,
(b) the court’s jurisdiction and impartiality, and (c) the court’s “violation” of the
automatic stay. However, we need not analyze this set of issues, as we do not have
jurisdiction to consider either the merits of the California court’s order or its jurisdiction
to issue such an order. Had Appellants wished to appeal the order, the Court of Appeals
for the Ninth Circuit was the proper court with which to lodge that appeal. See 28 U.S.C.
§ 1294 (“appeals from reviewable decisions of the district and territorial courts shall be
taken to the courts of appeals . . . from a district court of the United States to the court of
appeals for the circuit embracing the district . . .”).
We reach a similar conclusion with respect to the several issues raised regarding
the Bankruptcy Court’s order confirming the Plan of Reorganization. Appellants contest
(a) the Bankruptcy Court’s application of 31 U.S.C. § 3730(c)(3), (b) the Bankruptcy
Court’s authority to leave the issue of the government’s authority to settle the qui tam
action to the California court, (c) the Bankruptcy Court’s application of 28 U.S.C. §
157(d), and (d) the Bankruptcy Court’s determination that the settlement was fair and
adequate. We conclude that we do not have jurisdiction to consider issues related to the
confirmation order, as Appellants failed to appeal that order. Had Appellants wished to
revoke or appeal the order of confirmation, they should have taken action to do so before
the applicable deadline. See 11 U.S.C. § 1144 (2004) (providing that a court may revoke
an order of confirmation if a motion is made to do so within 180 days after the date of
4

entry of the order, “if and only if such order was procured by fraud”); Fed. R. Bankr. P.
8002 (providing that a notice of appeal must be filed with the District Court or
Bankruptcy Appellate Panel “within 10 days of the date of entry of the judgment, order,
or decree appealed from”). We will not allow Appellants to avoid the consequences of
their failure by considering issues related to the confirmation order on appeal from an
order disallowing proofs of claim.
Finally, Appellants assert that the District Court erred in granting Debtors’ motion
to strike the Corrected Designation. Under Federal Rule of Bankruptcy Procedure 8006,
there is no provision for a “Corrected” Designation. An appellant must file a
“designation of the items to be included in the record on appeal and a statement of the
issues to be presented” within 10 days of filing a notice appeal of a Bankruptcy Court
decision. Fed. R. Bankr. P. 8006. Within 10 days of the filing of this statement, the
appellee must file a cross-designation of additional items to be included in the record,
and, if the appellee wishes to cross appeal, a statement of issues. Id. If the appellee files
a cross-appeal, “a cross appellee may, within 10 days of service of the cross appellant's
statement, file and serve on the cross appellant a designation of additional items to be
included in the record.” Id. Thus, the appellant is only permitted to file an additional
designation if the appellee has filed a cross appeal. Here, Appellees did not file a cross
appeal, and therefore Appellants were not permitted to file the Corrected Designation of
Record and Clarification of Issues on Appeal.
Furthermore, as the District Court notes, even if Appellants had been permitted by
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the rule to file an additional designation, they filed the Corrected Designation too late.
Rule 8006 plainly states that the cross appellee must file its designation of additional
items within 10 days of service of the cross appellant’s statement. Appellants filed the
Corrected Designation on December 22, 2002, twenty days after the Appellees filed their
Counter Designation on December 2, 2002. Therefore, even if a corrected designation
were permitted under Rule 8006, Appellants exceeded the time limitation for doing so.
As the District Court explained, Appellants’ counsel’s excuses for not filing on time –
that he was out of the country and that his temporary secretary did not follow office
procedure – are not sufficient circumstances to justify the delay. In any event, however,
the timeliness of the filing of the Corrected Designation is irrelevant, because, as
discussed above, Rule 8006 only allows for a cross appellee to file an additional
designation in response to a cross appeal. No cross appeal was filed here.
Accordingly, we will AFFIRM the order of the District Court.
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