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this authority. Probation officers charged with the responsibility of re-
habilitating the child have suggested that being subjected to a rigorous
cross-examination would severely curtail their effectiveness, destroy sources
of information, and force disclosures which might result in psychological
harm to the child.172 This latter reason is also the justification offered
for receiving testimony in the absence of the child, whether from the pro-
bation officer or others.173

The underlying rationale for the denial of these rights has been subject
to widespread criticism by legal writers174 and courts, although the latter
have been reluctant to base such criticism on constitutional grounds.
Instead, they have based their decisions on an interpretation of the local
juvenile court act and the belief that cross-examination is necessary to
determine the true facts.175 In In re Sippy, a mother petitioned the court
to have her daughter institutionalized as "uncontrollable." The court
ruled that testimony must be given under oath and that the failure of the
mother to exercise the right of cross-examination was not sufficient to deny
the child such right, since their interests obviously conflicted.'" This
analysis has also been applied to the testimony of the probation officer.177

Although few courts have specifically articulated a position on the
right of confrontation, they have addressed themselves to the closely
related problem of the admissibility of hearsay evidence in juvenile court
proceedings. However, no general statement can be made in this area
since the solutions of the courts which have faced the problem have run
the gamut from employment of the standards applicable to a criminal trial,
to the free admission of all testimony.'78 The Supreme Court of Penn-
sylvania'79 has held that since the child was only charged with delinquency,
"the juvenile court may, in order to accomplish the purposes for which
juvenile court legislation is designed, avoid many of the legalistic features
of the rules of evidence customarily applicable to other judicial hearings."180

The court acknowledged the rules of hearsay, specifying that it should be
barred if objections were properly raised,'8 ' but, since counsel has either
been denied or not obtained in most cases, this decision's practical effect

172. Id. at 609. See also Krasnow, Social Investigation Report in Juvenile Court;
Their Uses and Abuses, 12 CRIME AND DFLINQUENCY 157 (1966); Rosenheim,
Privilege, Confidentiality, and Juvenile Offender, 11 WAYNE L. Rnv. 660 (1965).

173. Paulsen, Fairness to the Juvenile Offender, 41 MINN. L. Rw. 547, 560-61
(1957).

174. Id. at 566. See Antieau, Constitutional Rights in Juvenile Court, 46 CORNELL
L.Q. 387, 403 (1961).

175. In re Cromwell, 232 Md. 409, 194 A.2d 88 (1963) ; In re Mantell, 157 Neb.
900, 62 N.W.2d 308 (1954) ; In re Green, 123 Ind. App. 81, 108 N.E.2d 647 (1952) ;
In re Hill, 78 Cal. App. 23, 27, 247 Pac. 591, 592 (1926). But see In re Poff, supra
note 17 and accompanying text.

176. 97 A.2d 455 (Munic. Ct. App. D.C. '1953).
177. Ballard v. State, 192 S.W.2d 329, 332 (Tex. Civ. App. 1946).
178. In re Rich, 125 Vt, 373, 375, 216 A.2d 266, 268 (1966). See also Note, 67

COLUM. L. REv. 281, 335-39 (1967) ; Note, 39 NOTRE DAME LAW. 341 (1964) ; Note,
114 U. PA. L. REv. 1171, 1196 (1966).

179. Holmes' Appeal, 379 Pa. 599, 109 A.2d 523 (1954), cert. denied, 348 U.S.
973 (1955).

180, Id. at 526.
181. Ibid.
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has been very limited.' s2 Other courts, which have not been persuaded by
the change in nomenclature of the charge, or the prophesied results of a
juvenile court hearing, require that evidence be tested by rules applicable
in criminal'8 3 or civil trials. 8 4

The social investigation report,185 prepared by probation officers in
the period between the filing of a petition and the hearing, is the most
frequent source of hearsay evidence which is admitted in the adjudicative
proceeding. In Pennsylvania, of the juvenile court judges surveyed, 8 6

sixty-eight per cent reported that they review this report prior to the
hearing and fifty-six per cent use it in adjudication, though it is replete
with hearsay. Furthermore, in sixty per cent of the cases the probation
officer who prepared the report is not present at the hearing 8 7 This
practice has been justified on the grounds that since the majority of juvenile
cases are held without a jury, 8 it can be presumed that the judge has
ignored all incompetent evidence and that the ruling that results should
be sustained wherever sufficient admissible evidence has been introduced. 89

Since the social investigation report is admissible at disposition, its intro-
duction during adjudication has not been considered error.190 One court
has held that, "the report of the probation officer became a judicial record
when it was filed with the juvenile court and that court not only had the
right but the duty to consider it in deciding the case."'' 1 However, in
other jurisdictions, such decisions have not gone unchallenged. For
example, it has been held to be reversible error for the trial court to con-
sider ex parte investigations made by the probation office on a disputed
issue of fact.19 2

Two recent legislative enactments have taken different tacks in estab-
lishing rules of evidence for juvenile court proceedings. The California
act permits the admission of all "relevant and material evidence,"'198 but a
finding of custody can be based only on evidence admissible at a criminal
trial. 9 4 The New York act restricts evidence to that which is "competent,

182. See Shioutakon v. D.C., 236 F.2d 666, 670 (D.C. Cir. 1956), where the court
points out that the child would have to be a legal genius to exercise legal rights
without counsel.

183. E.g., In re Carlo, 48 N.J. 224, 237, 225 A.2d 110, 117 (1966) ; People v.
Fitzgerald, 244 N.Y. 307, 315-16, 155 N.E. 584, 587 (1927).

184. E.g., In re Contreras, 109 Cal. App. 2d 787, 241 P.2d 631 (1952).
185. See infra, note 254 and accompanying text.
186. See Appendix.
187. Ibid.
188. Note, supra note 178, at 285.
189. Mont Appeal, 175 Pa. Super. 150, 156-57, 103 A.2d 460, 463 (1954) ; In re

Gonzalez, 328 S.W.2d 475, 479 (Tex. Civ. App. 1959); In re Bently, 246 Wis. 69,
16 N.W.2d 390 (1944).

190. In re Brown, 201 S.W.2d 844, 849 (Tex. Civ. App. 1947).
191. In re Garcia, 201 Cal. App. 2d 662, 665, 20 Cal. Rptr. 313, 315 (1962).
192. In re Barkus, 168 Neb. 257, 261-62, 95 N.W.2d 674, 677 (1959). See material

cited supra note 178.
193. CAL. WZLFARX & INST'NS CODZ § 701. For judicial interpretation see In re

Castro, 248 Cal. App. 2d 402, 410, 52 Cal. Rptr. 469, 474 (1966).
194. Ibid.
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material and relevant,"' 95 a standard which also appears in the Children's
Bureau's Standards for Juvenile and Family Courts.196

The foregoing reveals that neither courts nor legislatures, in attempt-
ing to arrive at a juvenile court system which is fundamentally fair to
the child have been in accord as to the necessity of incorporating the rights
of confrontation and cross-examination.

The Arizona Supreme Court, in the Application of Gault,197 was
cognizant of the problems posed in this area, and after analyzing the
decisions reached by courts in other jurisdictions, determined that con-
frontation was only required when the child denied the charges. 19 Hearsay
would be admissible, but "must be of a kind on which reasonable men are
accustomed to rely in serious affairs, ' ' 199 and sworn testimony only would
be necessary from those witnesses who maintain some official relationship
to the court.200 While the Arizona court was convinced that with these
modifications the child's rights would not be impaired, the United States
Supreme Court felt otherwise, and held that the child cannot be denied
the constitutional right of confrontation and the opportunity to test the
evidence by cross-examination where the possibility of incarceration in
a state institution exists.20 1 However, where the child has made a valid
confession, these protections are unnecessary, since the hearing is only
held to arrive at a proper disposition.2 0 2 It should be noted that if this
decision is read narrowly, it does not determine whether a child who is
placed on probation, and is therefore subject to the discipline of the court,
is entitled to these protections.

In imposing these standards, the Court relied on the recommenda-
tions of the Children's Bureau, 20 3 which characterize the proceedings in
juvenile court as civil 20 4 in nature. This reliance makes it clear that the

195. N.Y. FAMILY CT. ACT § 744(a). (Emphasis added.) For judicial interpre-
tation see In re Anonymous, 37 Misc. 2d 827, 831, 238 N.Y.S.2d 792, 797 (1962).

196. CHILDREN'S BUREAU, U.S. D9P'T OF HEALTH, EDUCATION AND WELFARE,
STANDARDS FOR JUVENILE AND FAMILY COURTS, No. 437-1966, 73 (1966). But see
STANDARD JUVtNILE COURT ACT § 19 (1959) and comment thereto in 51 NPPA
JOURNAL 323, 367-71 (1959), where it is suggested that rules of evidence should be
left to appellate court decisions.

197. 99 Ariz. 181, 407 P.2d 760 (1965).
198. Id. at 191, 407 P.2d at 768.
199. Id. at 192, 407 P.2d at 768.
200. Ibid.
201. In re Gault, supra note 2, at
202. Ibid. This holding implies that the Court will adhere to the position it took

in Williams v. New York, 337 U.S. 241 (1949).
A sentencing judge, however, is not confined to the narrow issue of guilt. His

task within fixed statutory or constitutional limits is to determine the type and
extent of punishment after the issue of guilt has been determined. Highly
relevant - if not essential - to his selection of an appropriate sentence is the
possession of the fullest information possible concerning the defendant's life and
characteristics. And modern concepts individualizing punishment have made it all
the more necessary that a sentencing judge not be denied an opportunity to obtain
pertinent information by a requirement of rigid adherence to restrictive rules of
evidence properly applicable to the trial.

Id at 247.
203. STANDARDS FOR JUVtNIL AND FAMILY COURTS, supra note 196, at 73.
204. Ibid.
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court chose to avoid the rigid standards of Pointer v. Texas, 20 5 a criminal
case. However, the Court's citation to Willner v. Committee on Char-
acter,20 6 a quasi-judicial hearing, may be instructive in ascertaining the
proper application of the confrontation clause in the juvenile courts.

The circumstances will determine the necessary limits and in-
cidents implicit in the concept of a "fair" hearing. Thus, for example,
when the derogatory matter appears from information supplied or
confirmed by the applicant himself, or is of an undisputed documentary
character disclosed to the applicant, and it is plain and uncontradicted
that the committee's recommendation against admission is predicated
thereon and reasonably supported thereby, then neither the committee's
informal procedures, its ultimate recommendations, nor a court ruling
sustaining the committee's conclusion may be properly challenged on
due process grounds, provided the applicant has been informed of the
factual basis of the conclusion and has been afforded an adequate
opportunity to reply or explain. Of course, if the denial depends
upon information supplied by a particular person whose reliability
or veracity is brought into question by the applicant, confrontation
and the right of cross-examination should be afforded.20 7

If indeed this statement is applicable to the instant case, it is clear that
the juvenile court is still left with broad discretion in this area. Gault
does not require strict formality, nor does it require the preclusion of all
hearsay in attaining fairness for the child at the hearing. It necessarily
follows therefore, that the liberalization of the admission of hearsay in
other judicial proceedings may also be applicable to juvenile hearings. 2°8

The use of the social investigation report prior to and in adjudication will
come under close scrutiny, 20 9 but if the child and his attorney are made
aware of its use, are given an opportunity to refute its contents, and call
witnesses where necessary, its admission should not be prohibited.

The effect of Gault in the area of testimony seems to be that the
juvenile court judge can no longer rely on the protective cloak of the
parens patriae doctrine in arbitrarily determining what evidence is to be
considered, but must adhere to certain rules of evidence and procedure.
Persons who are witnesses to the acts in question will no longer be able
to relate their observations to a probation officer and remain anonymous,
but, where the youth is subject to possible incarceration, they must appear
and sustain their position under oath and subject to cross-examination.

205. 380 U.S. 400 (1965) ; see Confrontation and the Hearsay Rule, 75 YALE L.

Rzv. 1434 (1966).

206. 373 U.S. 96 (1963).
207. Id. at 107-08 (Goldberg, J., concurring).

208. Paulsen, supra note 173, at 565.

209. See REPORT OF THE PRESIDENT'S COMMISSION ON LAW ENFORCEMENT AND
ADMINISTRATION OF JusTICE, "THE CHALLENGE OF CRIME IN A FREE SociETY" 87
(1967), cited at 387 U.S. 57 n.98, which recommends the social investigation report
not be made available to the judge at adjudication.

COMMENTS

23

Equi et al.: In Re Gault: Understanding the Attorney's New Role

Published by Villanova University Charles Widger School of Law Digital Repository, 1967



VILLANOVA LAW REVIEW

VII. APPELLATE REVIEW AND TRANSCRIPT

OF THE PROCEEDINGS

Since the inception of the juvenile court procedure, state courts have
consistently taken the position that the right to appellate review exists
only where provided for by statute.2 10 The Supreme Court in Griffin v.
Illinois,211 a criminal case, reaffirmed the view212 that the right to an
appeal is not guaranteed by the Constitution since it is not a part of the
common law, nor "a necessary element of due process of law. '213 Rather,
appellate court review is a discretionary matter for the state legislatures
to determine.214 While this conclusion has been widely followed it has
not gone without criticism, and it has been appropriately suggested that
the question of whether the child has received fair treatment at the hearing
is difficult to answer absent appellate review, since lack of appeal renders
the proceedings largely free of supervision. 215

Closely akin to the problem of appellate review is the question of the
type of record, if any, which must be kept of the juvenile proceedings.
Records of the proceedings are required in many states by statute,216

but what constitutes an adequate record apparently differs in various juris-
dictions. 21 7 If the record is incomplete or nonexistent, the possibility of
obtaining adequate review is severely limited218 and this factor may be a
reason for the small number of appeals in juvenile court. In the case at
bar, the Arizona Supreme Court 219 held that there is no right to a tran-
script for two reasons. Since there is no right of appeal, it logically
follows that there is little need for a transcript ;220 and secondly, the
Arizona statute requires that the hearing be confidential and all records
destroyed after a prescribed time.2 21 It concluded that in view of these two
considerations, whether a transcript is made is a matter for the discretion
of the juvenile court.222

The Supreme Court did not rule on the questions of appellate review
or provision for transcript for it had already decided that the Arizona

210. E.g., Wissenberg v. Bradley, 209 Iowa 813, 821, 229 N.W. 205, 209 (1930).
But see Ginn v. Superior, In and For County Prima, 1 Ariz. App. 455, 404 P.2d 721
(1965), where the court examined case law and statutes of various jurisdictions
dealing with appellate review in juvenile court.

211. 351 U.S. 12, 18 (1956).
212. McKane v. Durston, 153 U.S. 684 (1894).
213. Id. at 687.
214. Id. at 687, 688.
215. Note, 79 HARV. L. Rv. 775, 799 (1966).
216. E.g., PA. STAT. ANN. tit. 11, § 245 (1965); N.Y. FAMILY CT. AcT § 745;

UTAH CODe ANN. § 55-10-96 (1965).
217. Note, supra note 215.
218. Griffin v. Illinois, 351 U.S. 12 (1956).
219. Application of Gault, 99 Ariz. 181, 407 P.2d 760 (1965).
220. Id. at 192, 407 P.2d at 768.
221. Ibid. Critics have contended that confidential is a very loosely defined word

in some jurisdictions. See Elson, Juvenile Courts and Due Process, in JUsTICE FOR
THE CHILD 95, 110-11 (Rosenheim ed. 1962) ; Note, supra note 215, at 800.

222. Application of Gault, 99 Ariz. at 192, 407 P.2d at 768.
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decision demanded reversal. 223 However, the Court intimated that the
absence of such rights might precipitate severe problems in subsequent
habeas corpus proceedings where the juvenile court judge may be required
to testify under cross-examination concerning the events that occurred in
his courtroom, in order that it may be determined whether the juvenile was
afforded due process of law as required by the instant case. 224 This predic-
tion of the Court concerning the increased burden on the habeas corpus
procedure is almost guaranteed to be realized by the portions of the opinion
that require counsel, confrontation, and cross-examination. As the num-
ber of attorneys involved in juvenile matters has increased in recent years,
the number of appeals has also risen,225 and it can be safely concluded that
Gault will but accelerate this trend.

VIII. THE DISPOSITIONAL PROCESS

In re Gault requires that certain constitutional requisites be met in
the adjudicative phase of the juvenile court process, and although recog-
nizing that the treatment promised is often not received, 220 the Court
chose not to call for these same safeguards in the unique dispositional
phase of that process. 227 This choice indicates recognition by the Court
that this phase offers the greatest possibility of implementing the original
goals of the juvenile court system and, if properly conducted, need not
be governed by the more formalized adjudication procedures. Personalized
justice leading to individualized treatment and rehabilitation, without the
stigma of criminality, was the innovation which led to the juvenile court's
rapid acceptance in the United States.228 However, in order for this con-
cept to have continued vitality, it must prove to be practical, that is, it
must be molded in such a way as to strike the proper balance between the
protection of the community and rehabilitation of the child.229

When the adjudication process has been concluded with a finding
of delinquency, the attorney is faced with what may prove to be an en-
tirely unfamiliar task, that of adequately representing his juvenile client
in the dispositional phase of the proceeding. His situation is further com-
plicated by the fact that Gault does not make the appearance of the attorney
in the dispositional phase mandatory. 230 In order to be an attribute in this

223. In re Gault, supra note 2, at 58.
224. Ibid. The Court cites with approval the standards recommended in the

STANDARDS FOR JUVENILE AND FAMILY COURTS, supra note 196, at 8, which suggests
"written findings of fact," some form of record of the hearing "and the right
to appeal."

225. Interview with Juvenile Division, Community Legal Services of Philadelphia,
Pennsylvania, Nov. 1966. See Elson, Juvenile Courts and Due Process, supra note 221.

226. In re Gault, supra note 2, at 22-23 n.30.
227. Id. at 13.
228. Ketcham, The Unfulfilled Promise of the Juvenile Court, in JUSTICE FOR 'rE

CHILD 22, 24-25 (Rosenheim ed. 1962).
229. Allen, The Juvenile Court and the Limits of Juvenile Justice, 11 WAYNE L.

REv. 676, 684 (1965).
230. But see In re Gault, supra note 2, at 38-40 n.65. Recent decisions of Pennsyl-

vania courts have found in criminal cases that the sentencing hearing is a "critical
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process, counsel must compliment his legal expertise with a familiarization
with the behavioral sciences that play such a large role in the final out-
come. 23 1 The attorney can no longer limit his preparation to the adjudica-
tory phase of the proceeding, since the dispositional phase often proves to
be the most crucial for his client. 232 Therefore, the following discussion
will attempt to acquaint the attorney with the factors that must be con-
sidered and the tools that must be employed in effectively representing his
juvenile client. With this objective in mind, the juvenile courts of the
Philadelphia metropolitan area, operating under the Pennsylvania Juvenile
Court Act,233 were examined.

A. The Participants - Child, Parents, Probation
Officer, Judge

Children who are brought before the juvenile court on delinquency
charges cannot be stereotyped. Although youths from lower socio-economic
groups appear more frequently before the court, for a variety of reasons,
delinquency touches all classes of our society.2 34 Within the encompassing
standards of delinquency, 235 both the youthful prankster and the sophisti-
cated young criminal may face the authority of the same court. The
juvenile court judge, having broad discretionary powers in determining
proper disposition, 236 may merely caution the child or confine the youth in
an institution until the age of twenty-one. If the child, even though recog-
nizing that his acts justify the exercise of authority by the court, believes
that the disposition is unfair, it may only serve to re-enforce his anti-social
conduct,2 37 and the latitude of possible dispositions and the responses they
may evoke in the child, demonstrate that the dispositional phase is as
important as the adjudicatory phase in the juvenile court.

The parents' relationship with the child has a strong bearing on the
disposition arrived at by the juvenile court. Recommendations of the
probation department and the election by the judge between probation and
institutionalization may depend, in large measure, on the parents' ability
and desire to effectively supervise and assist their child.238 In fact, the
disposition of the child often leads to a disposition of the parents. That is,
if the child is removed from their custody, the court can order the parents

stage" in which the convicted party is entitled to counsel. Commonwealth ex rel.
Johnson v. Maroney, 416 Pa. 451, 452, 206 A.2d 322, 323 (1965). See Commonwealth
ex rel. Miller v. Myers, 206 Pa. Super. 84, 86, 211 A.2d 87, 88 (1965).

231. Ketcham, Legal Renaissance in the Juvenile Court, 60 Nw. U.L. Rtv. 585,
598 (1965).

232. Handler, The Juvenile Court And The Adversary System: Problems Of
Function And Form, 1965 Wis. L. Rev. 7, 34.

233. PA. STAT. ANN. tit. 11, §§ 243-68 (1965).
234. See WHEELER & COTTRELL, supra note 87, at 11-14. See generally NEU11MYtR,

JUVENILE DELINQUENCY IN MODERN SOCIETY (3d ed. 1961).
235. E.g., PA. STAT. ANN. tit. 11, § 243 (1965).
236. E.g., PA. STAT. ANN. tit. 11, § 250 (1965).
237. Neumeyer, supra note 234, at 26; Studt, The Client's Image of the Juvenile

Court, in JUSTICE FOR THE CHILD 200-01 (Rosenheim ed. 1962).
238. Interview with Judges and Probation Officers of Delaware and Philadelphia

Counties, Nov. 1966.
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to pay support, 23 9 and whether the child remains within the home or is
placed elsewhere, traditional concepts of parental rights and authority
will be modified.2 40

The Pennsylvania Juvenile Court Act has created a probation depart-
ment, under judicial supervision, which functions as an administrative arm
of the court, 241 and the importance of the individual probation officer who
plays a significant role in all phases of the juvenile court process should
not be underestimated. It is his responsibility to prepare the social investi-
gation report which is a vital factor in determining the initial disposition
of the child,2 42 and whether a final order of the juvenile court will be later
modified, thereby imposing more severe restrictions on, or removing all
court supervision from, the child, will often turn on the opinions expressed
by the probation officer. It is therefore evident that he must be well
trained243 and have the ability to establish a rapport with the child in
order to fulfill his role adequately.

The probation officer should attend all proceedings held in juvenile
court pertaining to a child under his supervision. In Delaware County,
Pennsylvania, the probation officer who prepared the report and who will
later be assigned to the child is required to attend the hearing, whereas,
Philadelphia County merely has a representative of the probation office
present, while the probation officer who prepared the social investigation
report attends only at the request of the judge or voluntarily.2 44

The juvenile court judge is charged with the responsibility of balanc-
ing all of the complex factors which determine the disposition of the
child. He must be capable of evaluating the problems and needs of the
individual child and of determining appropriate action if the child's con-
duct poses a threat to the community.24 Furthermore, this must be accom-

239. PA. STAT. ANN. tit. 11, § 251 (1965).
240. STANDARDS FOR JUVENILE AND FAMILY COURTS, supra note 196, at 16-17.
241. PA. STAT. ANN. tit. 11, § 259 (1965).
242. Infra note 250 and accompanying text.
243. See JUVENILE COURT JUDcSs' COMM'N, D4P'T O JUSTICE, COMMONWEALTH

Ol PENNSYLVANIA, JUVENILE COURT HANDBOOK AND DIRECTORY 35 (1965) (herein-
after cited as PA. Juv. CT. HANDBOOK) which sets forth as the minimum standards
that the probation officer candidate must have a Bachelor's degree from an accredited
college or university, and minimum scores in attitude, appitude, and special tests on
the subject of juvenile probation as determined by the individual juvenile courts in
the state. (Delaware County's staff is composed of college graduates with degrees
in sociology who either have, or are working toward, a masters degree in this field.
Philadelphia County has a staff of college graduates, not necessarily in sociology.)
See NATIONAL PROBATION AND PAROLE Ass'N, STANDARDS FOR SELECTION OF PROBATION
AND PAROLE PERSONNEL, in DRESSLER, PRACTICE AND THEORY OF PROBATION AND
PAROLE 221 (2d ed. 1962).

244. Although attending the hearings is listed as a function of the probation officer,
it apparently is open to interpretation whether this requires the probation officer who
prepared the report to attend. See PA. STAT. ANN. tit. 11, § 259 (1965) ; PA. JuV.
CT. HANDBOOK, supra note 243, at 35, where it states that the probation officer
assigned to a child is required to attend the child's hearing. In evaluating the
Delaware County and Philadelphia County practices it should be noted that the
average case load per month for a probation officer is eighty-five in Philadelphia
County and fifty in Delaware County.

245. Tappan, Juridical & Administrative Approaches to Children with Problems,
in JUSTICE FOR THE CHILD 144, 147-49 (Rosenheim ed. 1962) ; Eastman, The Juvenile
Court Judge's Job, 5 NPPA JOURNAL 414 (1959).
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plished under the scrutiny of the public, which either criticizes the de-
cisions reached as being too lenient or too harsh.246 It has been suggested
that although the judge may be best equipped to make an adjudication
of delinquency, he may not be an expert on disposition, and that an
agency which employs trained personnel will be in a more advantageous
position to assimilate the continually more sophisticated data supplied
by the psychiatrist, sociologist, psychologist, and caseworker, and apply
it properly.247 However, to remove the judge from the process of disposi-
tion fails to recognize that there must be an adjudication of delinquency,
the result of which may remove the child from society or regulate his
activities within the community, and limit the parents' custody of the child.
A decision of this magnitude should be the responsibility of the judiciary. 248

B. The Social Investigation Report

Rehabilitation of the child requires a determination of the factors
leading to the child's delinquent behavior. This is a complicated process,
for "to explain juvenile misconduct one must analyze the condition of the
individual involved, the influence of the social world in which he lives
and the sequence of occurrences that precede the deviation from societal
norms and laws. '249 It is the function of the social investigation report
to gather and synthesize the data for this analysis and to balance the
child's needs against those of the community, so that the juvenile court
judge can render an appropriate decision. 250 A recommended format for
the report in Pennsylvania 251 which lists major headings as: Complaint,
Previous Court or Institutional History, Family Background, Child's His-
tory, Information from Social Agencies and Others, Analysis, Interpre-
tation and Recommendations, demonstrates the complexity of the report.

The survey25 2 conducted in conjunction with this note indicates that
this report is used without exception by those judges who responded in
arriving at disposition. The importance of the dispositional recommenda-
tion of the report is also manifested by the fact that the jurists' disposi-
tional orders coincide with the recommendations contained in the report
on an average of eighty-three per cent, varying from a high in Delaware
County of ninety-three per cent, to a low of seventy-three per cent in

246. Address by Hon. W. Clarence Sheely, Judge of the fifty-first Judicial District,
at the Eleventh Judicial Conference of Pennsylvania, May 6, 1960.

247. Kahn, Court and Community, in JUSTICE FOR THE CHILD 217, 228 (Rosen-
heim ed. 1962).

248. Supra note 245.
249. NEUM4Y4R, supra note 234, at 73.
250. The social study is a written report to the judge by the probation officer.

It contains a narrative account of the child's life history with special emphasis on
those factors which have resulted in the child's present problems and delinquent
behavior. An evaluation of the child's potential social adjustment is included in
this report. Its purpose is to help the court understand and individualize the
child so that a disposition can be made that will both meet the child's rehabilitative
need and protect the community. PA. Juv. CT. HANDBOOK 38.

251. Id. at 611.
252. See Appendix.
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Philadelphia County.2 53 This variance is probably due to the fact that the
probation officer in Delaware County always attends the hearings, and
therefore, plays a more active role in the dispositional proceedings. He
is able to answer questions posed by the judge in regard to the recom-
mendations in the report and undoubtedly adds to their persuasiveness. 254

C. Evaluation of, and Access to, the Social
Investigation Report

Without access to the report, it is doubtful that the attorney can
effectively represent his juvenile client at disposition. However, the
reasons asserted for nondisclosure of the report at adjudication are equally
applicable at disposition - protection of the probation officer's sources
of information, confidential nature of the communications, preservation
of the relationship established between the child and his probation officer,
and the possibility that some information, if disclosed, could harm the
child psychologically. Proponents of disclosur&55 suggest that recognition
of the importance of the report in respect to the child's future requires
that it be subject to evaluation by the child's attorney, with the judge having
discretion to determine what information is to be available to the child.25 6

Those who feel that nondisclosure is the better view may find some
support in the Supreme Court's decision in Williams v. New York 257

where it was held that in a criminal presentencing hearing, due process
was not denied when the convicted criminal was not afforded the right
to confront and cross-examine persons whose statements were contained
in a pre-sentence report, even where the judge admittedly relied on the
report in determining the sentence.258 In the judicial search for a proper
sentence, it was felt that the judge should be given broad discretion, how-
ever, the Court did not determine that the defendant is without an
opportunity to challenge the accuracy of the statements relied on by the
judge. 25 9 Therefore, this decision may be of limited significance in regard
to the attorney's right of access to the social investigation report.

In Pennsylvania, the Juvenile Court Act provides that the records of
the proceedings260 in the juvenile court be made available to the parents,
or representative of the child or all persons with a legitimate interest. In
regard to this provision, the Supreme Court of Pennsylvania in Holmes'

253. Ibid.
254. Paul E. Gresregan, Chief Juvenile Probation Officer of Delaware County

stated, "If my department's recommendations are not followed ninety per cent of the
time, my department is not doing its job properly." Interview with Paul E. Gres-
regan, Nov. 1966.

255. Allison, Counsel in the Juvenile Court, FZDERAL PROBATION XXX, 28
(March 1966) ; Handler, The Juvenile Court And The Adversary System: Problems
Of Function And Form, 1965 Wis. L. Rev. 7; Krasnow, supra note 172.

256. Krasnow, supra note 172.
257. 337 U.S. 241 (1949). See also Note, 67 COLUm. L. Rev. 281, 337-39 (1967)

Note, 58 COLUM. L. Rev. 702, 712-15 (1958).
258. 337 U.S. at 244.
259. 337 U.S. at 243.
260. PA. STAT. ANN. tit. 11, § 245 (1965).
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Appeal2 1 held that the social investigation report was not part of the
juvenile court record of the proceedings, and therefore, not governed by
the statute. Relying on Williams, it decided that disclosure should be
left to judicial discretion.2 62

The juvenile probation office of Delaware County has asserted that
they would be quite willing to have attorneys review their reports, but
so few attorneys demonstrate an understanding of the philosophy and
purpose of the juvenile court that the report would be of little value to
them.263 Judge Clifford Scott Green 2 4 of the County Court of Phila-
delphia stated that he permits attorneys to see the reports and in fact has
suggested to attorneys appearing before him the necessity of reading the
reports. He added, however, that not all of his colleagues are in agree-
ment with his position. In an interview with the Juvenile Division of the
Community Legal Services Office of Philadelphia, 265 the accuracy of
Judge Green's statement was borne out. It was related that some judges
have refused attorneys' requests for access to the reports, and in other
cases the apparent criteria is how well known the individual attorney is
to the probation office. On many occasions access to the report is limited
to the probation officer's selected readings from the report, a procedure
which is wholly unsatisfactory to the child's attorney.

The future availability of the social investigation report to the attorney
and his role in the dispositional phase of the juvenile court process may be
inferred from this statement of the Supreme Court in Kent v. United
States:

We do not agree with the Court of Appeals' statement, attempt-
ing to justify denial of access to these records, that counsel's role is
limited to presenting "to the court anything on behalf of the child
which might help the court in arriving at a decision; it is not to
denigrate the staff's submissions and recommendations." On the con-
trary, if the staff's submissions include materials which are susceptible
to challenge or impeachment, it is precisely the role of counsel to
"denigrate" such matter. There is no irrebutable presumption of the
accuracy attached to staff reports.266

Access to the social investigation report will not, by itself, provide the
attorney with sufficient information to protect his client's interests. The
evaluation of the report requires not only a knowledge of what it contains,
but an understanding of what it should contain. He must be capable of
challenging the accuracy of the report by pointing out factual errors, and
if necessary, by bringing to the attention of the court the inadequate
preparation of, or imperfect technique employed by, the probation officer.
Equally important is the addition of information which has been garnered

261. 379 Pa. 599, 607-08, 109 A.2d 523, 526 (1954).
262. Id. at 608, 109 A.2d at 527.
263. Interview with Paul E. Gresregan, supra note 254.
264. Interview with Judge Clifford Scott Green, Nov. 1966.
265. Interview with Director, Juvenile Division, Community Legal Services,

Philadelphia, Pennsylvania, Nov. 1966.
266. 383 U.S. 541, 563 (1966).
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through the attorney-client relationship, and the highlighting of those
aspects of the report which are favorable to the child. 267 The attorney
who recognizes the importance of the social investigation report and how
it can be effectively employed on behalf of his client will be able to make
a substantial contribution to the dispositional process.

D. The Attorney as a Proponent of Possible Dispositions

Unlike the criminal court, which considers deterrence, retribution,
and rehabilitation in the sentencing process, the juvenile court is required
to limit sentencing considerations to the rehabilitation of the individual
child and the protection of the community. 268  It is the responsibility of
the juvenile court judge to consider the needs of the individual child and
make a determination as to whether rehabilitation can be achieved by
probation, or if institutionalization is required.2

6
9

In choosing the latter course, it must be recognized that the problems
of rehabilitating the child within an institution are manifold. For large
institutions to operate efficiently the daily routines must be regimented
in much the same way as a factory operates its assembly lines. However,
such regimentation is not in accord with the theory and practice of in-
dividualized treatment and it has been found that children in such institu-
tions receive less of the needed treatment than is prescribed.2 70 The
desirability of removing children from contacts with adult criminals can be
accomplished by institutions for juveniles, but it cannot overcome contacts
with other delinquents and the corresponding influence of peer groups.271

Also, lack of trained personnel and adequate facilities may make the insti-
tution unsuitable for rehabilitation, 272 not to mention the increased cost of
institutional care.273

Irrespective of the desires of the court, the stigma of delinquency does
exist and will be a greater burden on the child who has been institution-
alized. Furthermore, removal from the community has a psychological
impact on the child which may retard the rehabilitation process. Recent
decisions have recognized these problems and have indicated that in select-
ing an institution, the juvenile court is required to find a place which, in
fact, affords the promised treatment and is apart from an adult prison.2 7 4

267. Allison, supra note 255, at 28; Krasnow, supra note 172.
268. Ketcham, supra note 228, at 35.
269. PA. STAT. ANN. tit. 11, § 250 (1965).
270. Pound, The Rise of Socialized Justice, NATIONAL PROBATION AND PAROLE

ASSOCIATION YEARBOOK 15 (1942), in CHILDREN'S BUREAU, U.S. DEP'T or HEALTH,
EDUCATION AND WELFARE, JUVENILE DELINQUENCY, No. 9, How ErFEcTIvE ARE
SERVICES FOR THE TREATMENT or DELINQUENTS? 1, n.2 (1960).

271. It has been suggested that institutional living reinforces deviant behavior
and in fact creates pressures on the child to seek more deviant conduct. See Grygier,
The Concept of the "State of Delinquency" and Its Consequences for the Treatment
of Young Offenders, 11 WAYNE L. REv. 627, 646 (1965).

272. See Neumeyer, supra note 234, at 352-54.
273. STANDARDS FOR JUVENILE AND FAMILY COURTS, supra note 196, at 82, states

that a national survey revealed that the average cost per year of probation is $200
to $250 per child, whereas the cost of institutional care ranges from $2,760 to
over $4,000.

274. E.g., Creek v. Stone, 35 U.S.L. WEEK 2645 (D.C. Cir., May 1, 1967) ; White
v. Reid, 125 F. Supp. 647 (D.D.C. 1954).
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Pennsylvania has twenty-nine institutions available for the housing of
juvenile delinquents. 275 Included in this number are sixteen which are
privately operated, although in many instances they receive state or county
support, and three which provide for commitment by both the juvenile
and criminal court. The juvenile court can obviously order that the child
be placed in a state institution, however when placement in a private
institution is deemed best, the child must meet the standards established by
the institution in question, such as the attainment of a minimum score in
intelligence testing. A survey27i conducted in 1954 reported that juvenile
facilities varied from medium security prisons, with minimal educational
programs, to cottage type facilities with slight custodial functions, and a
variety of academic, industrial arts, and vocational training programs.
The report criticized the institutions in Pennsylvania because in many
cases, the physical plant was old and in poor condition and because there
was a lack of sufficient teachers, social workers, trained psychiatrists, and
psychologists. In addition, it was found that there was very little, if any,
in service training of the staff, and that even though the available staff
strived to rehabilitate the children, the lack of financial support made it diffi-
cult to maintain adequate personnel and facilities. It is obvious from the
foregoing survey that the judge has a difficult task in deciding where to send
the child, and that a well informed attorney could be of great assistance.

Interviews with judges, attorneys, and probation officers 277 indicate
that although the same conditions exist today, the institutions are doing
the best they can under the circumstances. It was recommended that
the attorney not only be aware of the variations in the institutions but
make personal visitations to form his own impression, establish contact
with the staff of the institution, and become familiar with the special
facilities each offers. Personal contact with the institutional staff will en-
hance the possibility of gaining admission for the client to the private
institutions, and permit the attorney to discover, not only the type of
services offered, but also, whether they are in fact provided.

Probation as an alternative to institutionalization, is not problem free
for a number of reasons. The deprived environmental conditions in which
the child lives, coupled with the fact that peer group influence can be as
strong within the society as within an institution, operates in many in-
stances to make rehabilitation difficult. In addition, the parents may be
incapable of providing the home life required and no substitute may be
available within the community. Furthermore, the probation officer, over-
burdened with a high case load, may be unavailable to provide the direc-
tion and counseling that the child requires.

275. PA. Juv. CT. HANDBOOK, supra note 243, at 412-19.
276. Government Consulting Service, Institute of Local and State Government,

University of Pennsylvania, Survey of Pennsylvania Training Schools (1954).
277. Interview with Juvenile Authorities in Philadelphia, Nov. 1966.
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As in the decision to commit, probation does not end the responsibility
of the court. A program must be designed which will provide for the
youth's supervision and guidance within the community under the direction
of the court. Normally this program provides that the child report to the
probation officer on a regular schedule, that the probation officer visit the
child's home periodically, and that the child attend school regularly. Again
it can be seen that an experienced, well informed attorney can be a valuable
aid to the court in formulating this program. Similarly, as a broader
spectrum of possible programs within the community develops, probation
may become even more attractive to the juvenile court judge, and an
attorney who is prepared to assist in identifying, and proposing methods
of taking advantage of, these new community resources would be of
invaluable service to his client and the court.

In addition, the following list, although not exhaustive, demonstrates
approaches which have been used by the juvenile courts and which the
attorney may wish to propose as alternative rehabilitative tools.

1. Foster Home Care: It has long been felt that every child should
have a home or the best possible substitute. The difficulty in foster home
care is locating a family which is willing to accept a child who has been
adjudicated delinquent.27 8

2. Fines: Fines have been used in England, Canada and Colorado
as an alternative to probation. This approach is criticized because it may
prove to be unfair or impractical for the lower socio-economic groups.27 9

3. Restitution: Although many states allow the use of restitution as
a rehabilitative tool,2 80 Pennsylvania does not permit its juvenile court to
impose restitution.281 However, this method has been recommended by
the Pennsylvania Juvenile Court Judges' Commission28 2 as a way to in-
still responsibility in the child and is employed where the youth voluntarily
assumes the obligation.

4. Work Projects: These projects which may involve such chores as
cleaning up park areas and recreational centers have been employed by
several jurisdictions. 283

5. Community Organizations: Religious groups, Boy Scouts of
America, and similar organizations may provide individuals and facilities
which can be used in the rehabilitative process. 284

6. Employment Training Organizations: If the child has an interest
in a particular type of work, it may be possible to find schools or organiza-

278. See NeUMEYtR, supra note 234, at 357.
279. Fradkin, Dispositional Dilemmas of American Juvenile Courts, in JusTicE

FOR TiE CHILD 118, 129-30 (Rosenheim ed. 1962).
280. Id. at 128-29.
281. PA. STAT. ANN. tit. 11, § 250 (1965).
282. PA. Juv. CT. HANDBOOK, supra note 243, at 26.
283. See Fradkin, supra note 279, at 129.
284. NEUMEYFR, supra note 234, at 383-87.
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tions which will be willing to assume the responsibility of supervising
the child.2 s5

IX. POST DISPOSITIONAL CONSIDERATIONS

A method of insuring fairness in juvenile court proceedings is the
right to appeal final orders. In Pennsylvania, if the child, parents, or next
friend28 6 believe that there has been an error of law or fact in the adjudica-
tion or disposition, they may, within twenty-one days, petition for a
rehearing, and appeal any final order to the superior court.2 8 7 Due to the
broad discretionary powers which the juvenile court judge exercises in
arriving at and imposing disposition, it is difficult to successfully appeal
a dispositional decision unless an abuse of discretion is clear. 28 8 There
also exists the right of the child, parents, or next friend to request either
modification or revocation 28 9 of the disposition on the belief that a change
of circumstances has necessitated a change in the court's order.290 If this
request is denied, an appeal can still be taken to the superior court.

The problem with the modification and revocation procedures lies in
the requirement that there be a change in circumstances. In the case of
a child who has been committed to an institution, information must be
obtained concerning his progress, and this is entirely within the domain
of the superintendent and board of managers of the institution.2 91 As a
matter of practice, state institutions and many private institutions submit
progress reports to the committing court every six months, or more fre-
quently upon request by the court, but this, unfortunately, is not always
the case.2 92 Similarly, the superintendent and board of managers of the
various institutions determine when a child is ready to be released, and,
subject to the approval of the committing judge,2 93 set the terms of such
release. When the child has been paroled, or is on probation, the probation
officer is required to report the child's conduct and progress to the court
on a periodic basis, and observations of the dispositional proceedings indi-
cate that such reports are generally requested by the judge every six months.

A change in circumstances will not depend solely on the child's prog-
ress. It must be remembered that the parent's attitude and ability to

285. This method was suggested by Judge Clifford Scott Green of the Philadelphia
County Court in an interview, Nov. 1966.

Ninety-two per cent of the judges responding to the survey conducted by the
authors felt that the attorney could play a prominent role in proposing possible
dispositions.

286. Next friend is a responsible adult who bears a relationship to the child such
as a legal guardian or relative.

287. PA. STAT. ANN. tit. 11, § 257 (1965).
288. In re Weintraub, 166 Pa. Super. 342, 348-50, 71 A.2d 823, 826 (1950).
289. PA. STAT. ANN. tit. 11, § 258 (1965).
290. This right is another reason for the small number of appeals taken from

the juvenile court. In re Weintraub, supra note 288.
291. PA. STAT. ANN. tit. 11, § 377 (1965).
292. Interview with Juvenile Probation Offices of Delaware and Philadelphia

Counties of Pennsylvania, Nov. 1966.
293. PA. STAT. ANN. tit. 11, § 377 (1965).
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provide the proper environment will also have to be known, thereby re-
quiring the institutional authorities and probation officers to determine
the attitudes of the family before the child is released or his probation
terminated. The judges interviewed 294 stated that if progress in the child's
rehabilitation or the capabilities of the parents to provide for and super-
vise the child can be demonstrated, they would be quite willing to modify
or revoke their orders, and the Juvenile Division of the Community Legal
Services Office of Philadelphia295 felt that this approach served two
beneficial ends, for it softens the impact of the disposition by presenting
the possibility of alteration of the order, and serves as an immediate in-
centive for the child and parents to exhibit the necessary progress required
for modification or revocation of the final order.

The right to have a final order of the juvenile court modified or
revoked is extremely important, and the reporting of information reflect-
ing the child's progress should not be left to the discretion of the super-
intendent or board of managers where the child has been institutionalized.
The duty to supply periodic reports should be made mandatory by the
Juvenile Court Act to insure the availability of current information on
the child's progress. Recognizing the heavy burden of the juvenile court,
it is felt that the reports should be submitted to the parents or other
persons having a legitimate interest in the child, including the child's attor-
ney, so that those parties may petition for modification or revocation, and
thereby better protect the future well being of the child.

X. CONCLUSION

The Supreme Court's decision in Gault makes it clear that it is no
longer satisfied with the doctrine of parens patriae as sufficient assurance
that the child will receive fair treatment in the adjudicatory hearing in
the juvenile court. However, the Court recognizes that the juvenile court
hearing is neither a criminal nor civil trial and that the application of
constitutional safeguards will not depend on its characterization as one
or the other. This recognition is evidenced by the fact that while the
Court has required strict application of the fifth amendment privilege
against self-incrimination, it has employed the fundamental fairness con-
cept of the fourteenth amendment in requiring counsel and adequate
notice of the charges - both of which are applied unequivocally in criminal
trials by virtue of the sixth amendment. Furthermore, the requirement
of counsel in the adjudicatory phase of the juvenile court process will
insure that the child will be able to exercise his rights effectively and
thereby receive the fair treatment so often alluded to by the courts.

The Supreme Court's recognition of the value of the unique disposi-
tional phase of the juvenile court process is made apparent by its refusal

294. Interview with Judges of the Juvenile Courts of Philadelphia and Delaware
Counties, Nov. and Dec. 1966.

295. Interview, supra note 265.
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to introduce these same safeguards into this stage of the proceedings,
however, it is evident that the court will not hesitate to re-examine this
area if it is determined that the child is not receiving the treatment
promised. The attorney, properly educated in the complexities of the dis-
positional hearing and the tools which are employed in this phase, can
insure that the child will receive the protections afforded to adults and
the solicitous care and regenerative treatment postulated for children -
the best of both worlds.

Glenn C. Equi
James D. Hutchinson

Barney B. Welsh

APPENDIX

SURVEY OF JUVENILE COURT JUDGES OF PENNSYLVANIA*

QUESTIONNAIRE

YES NO

1. Do you review the social investigation report
prior to the hearing? ------------------------- 68% 32%

2. Do you use the social investigation report in
adjudication ? - - 56% 44%

3. Do you use the social investigation report in
disposition? ---------------------------------------------------------- 100%

4. Is the probation officer who prepares the report
present at the hearing? ---------------------------------------- 60% 40%

5. How frequently does final disposition coincide
with the recommendations of the social investi-
gation report? ----------------------------------------------- ------- 83%

6. Does an attorney have any function in juvenile
court proceedings? -------------------------------------------- 100%

* Eighty-nine Judges responded to the above questionnaire which was distributed and
answered prior to the Gault decision.
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