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FILM CENSORSHIP: THE AMERICAN AND
BRITISH EXPERIENCE

RoBerT J. KLEINT

I. REecuraTiON OoF THE Movies: LecarL aNnp ExTra-LEGAL
A. The Legislative Context

N 1907, the city of Chicago enacted the first film censorship ordi-

nance in the United States.! Pennsylvania followed, four years
later, with a statute that become the model for most subsequent legis-
lation. No film was to be sold, leased, or exhibited in the state unless
submitted to the Board of Censors and approved by it? Between
1913 and 1922, five states and an indeterminate number of munici-
palities passed similar laws.?

The zeal of the Pennsylvania Board was probably typical of the
early censorship agencies. Its annual reports were largely recitals of
films submitted and films “modified,” with very little explanation or
comment.* In a survey conducted shortly after the First World War,
Doctor Clifford Twombley of the New England Watch and Ward
Society discovered that the Board had eliminated 1,108 scenes of
“immorality and lust and indecency of all kinds” from 178 movies.
On the other hand, the National Board of Review, an industry-
financed previewing organization, had recommended the deletion of
only 41 scenes from those same films.®?

Local regulation was soon challenged and vindicated in the courts.
In 1915, a motion picture distributor in Ohio sought to enjoin enforce-
ment of that state’s censorship statute. Eventually abandoning his

+ Member of the Pennsylvania Bar. A.B., Harvard University, 1962, LL.B., 1966.

1. Upheld in the state courts, after exhibition of The James Boys had been for-
ll)éﬁder(llon §rounds of “immorality.” Block v. City of Chicago, 239 Ill. 251, 87 N.E.

1
2. Pa Laws 1067, June 19, 1911,
gy, THE Hays OFFICE 55 (1945). The states were: Ohio (1913), Kansas
(1913) Maryland (1916), New York (1921), Virginia (1922).

4. D. W. Griffith’s Birth of a Natzon now considered one of the most important
films ever made is listed simply as “modified”” Pa. Srare Bbp. oF Censors, List oF
1(:;81;{85) REELs AND ViEws Examinep: Mav 15tH, 1915-Decemser 31st, 1917, 39

5. Youxc, MorioN Picrures: A Srupy N SociaL LrcisLartion 46-47 (1922).

(419)
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first amendment claims,® he asked the Supreme Court to find that the
legislation violated the free speech provisions of the Ohio Constitution.
The Court refused,” denying injunctive relief in language which for
many years immunized state control over motion pictures from con-
stitutional scrutiny :

[T]he exhibition of motion pictures is a business pure and simple,
originated and conducted for profit, like other spectacles, not to
be regarded, nor intended to be regarded by the Ohio Constitution,
we think, as part of the press of the country or as organs of public
opinion.®
Agitation for additional state censoring bodies increased after the
First World War. The legislatures of thirty-six states vigorously
debated such proposals during the winter of 1921.° Between 1920 and
1923, at least three bills introduced in Congress sought to create a
Federal Motion Picture Commission. One proposed specifically to ban
the shipment in interstate commerce of films purporting to show the
acts of ex-convicts, desperadoes, bandits, train robbers or outlaws.'®
The clamor for federal regulation abated, however, and no general
state censorship law was enacted after 1922. In that year, the Massa-
chusetts legislature had attempted to establish a previewing board,
but the governor’s veto sent the question to the voters in a state-wide
referendum. The motion picture producers undertook an extensive,
well-financed battle against the measure. Local theater owners, their
families, and friends distributed anti-censorship literature to movie
patrons and engaged in massive telephone campaigns. Others entered
on speaking tours throughout the state. On November 10, 1922,
Massachusetts rejected the proposal by a vote of 553,000 to 208,000.**
Today, formal censorship mechanisms exist in only two states:
Maryland and Virginia. There may be as few as two municipalities
(Chicago and Detroit) now actively engaged in previewing and licens-
ing motion pictures, although many more cities have such ordinances
on their books.'?

B. Self-Regulation

1. The National Board of Censorship. — In 1909, Mayor George
McClellan revoked the licenses of all theaters in New York City, after

6. The free-speech guarantees of the first amendment had not yet been held
appllcable to the states. See Gitlow v. New York, 268 U.S. 652 (1925).

8 %utual Film Corp. v. Industrial Comm’n, 236 U.S. 230 (1915).

. at 2

9. MoLEy, op cit. supra note 3, at 25.

10. Id. at 27-28.

11. Ernsr & Linoiey, THE CEnsor MarcHES On 80 (1940).

12. See the descrlptlon of these events in MoLEY, op. cit. supra note 3, at 53-55.

13. See note 116 mfra and accompanying text.
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some had shown sensational films to largely youthful audiences. In-
dustry spokesmen turned immediately to Dr. Charles Sprague Smith,
founder of the People’s Institute and one of the initiators of the
Community Center movement. Dr. Smith induced a group of leading
citizens attached to the Institute to inspect and evaluate all films before
they were released for exhibition in the city. Other communities soon
requested these services, and the organization thus formed became
known as the National Board of Censorship.*

This move toward self-regulation encouraged those who saw
potential greatness in the medium; it appeased the “public” by assuring
them unobjectionable films, and it delighted the companies by guaran-
teeing their productions the stamp of respectability. The Board, how-
ever, was financially dependent on the industry. Its income was
derived almost entirely from fees for the review of pictures voluntarily
submitted. Its judgments took on a decidedly liberal cast, and its rare
findings that particular films were offensive proved wholly unenforce-
able. In 1916, it changed its name to the National Board of Review,
and adopted the slogan: “Selection Not Censorship.”

The next five years saw the motion picture industry subjected to
increasing pressures and criticism. Existing censorship agencies, even
those that worked according to written codes, cut and rejected new
films with little consistency or uniformity. Furthermore, the number
of local censorship boards was increasing, due in part to the ammuni-
tion Hollywood was furnishing for the anti-vice societies.

Under intense competitive pressures, the studios released a num-
ber of alluringly titled pictures which were crudely exploited. In 1919,
C. B. DeMille announced the trend with Male and Female, a vaguely
risqué film derived from J. M. Barrie’s The Admirable Crichton.*
Within a year, the first big scandals in Hollywood history stunned the
nation. In February, 1920, “America’s Sweetheart,” Mary Pickford,
took up residence in Nevada in order to get a “quickie” divorce from
her husband, Owen Moore. In September, 1921, Virginia Rappe, a
young, would-be actress died from internal injuries suffered during an
all-night party in San Francisco, in circumstances implicating the
comedian, Roscoe ‘“Fatty” Arbuckle.?®

14, For a fuller description of these events see Incris, FrEkpoM or THE MoviEs
75-76 (1947) ; MoLEY, op. cit. supre note 3, at 30.

15. Followed by: For Better or Worse, Dow't Change Your Husband, and
Forbidden Fruit. Some were actually quite innocuous. See INGLIS, op. cit. supra
note 14, at 62-64.

16. Shortly afterward, in Hartford, Conn,, women vigilantes ripped down the
screen in a theater showing an Arbuckle film, For a fuller account of these and other
incidents see ANGER, HoLLywoop BasyLon 41-51 (1965).
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By 1922, the industry faced the complete collapse of its respectable
image as well as the imminent prospect of federal regulation. The time
was ripe for it to take collective action, “over-ripe,” as one commenta-
tor put it.!” Like baseball in a similar crisis, it sought out a respected
public official, Postmaster General Will H. Hays, to put its house in
order.

2. The Hays Office. — The Motion Picture Producers and Dis-
tributors of America, Inc. was formally organized in March, 1922,
after its director had been lured from the Harding Cabinet with a
promise of a $100,000 salary and a relatively free hand in repairing
the industry’s badly-damaged prestige. Hays was well-suited for the
job. An Indiana teetotaler and an Elder in the Presbyterian Church,
he was also “an extraordinarily shrewd judge of public opinion, a
master of mass appeal and, as his months in the Post Office Depart-
ment had shown, a highly successful executive.”’® Hays’ policy was to
win and keep the confidence of the public, actively to oppose any
further governmental interference, and gradually to push the industry
toward self-regulation.

The M.P.P.D.A. at once initiated a series of minor reforms
designed to restore the movies’ faded reputation. Lists of “extras’” were
checked, for example, to eliminate prostitutes and those with police
records; the procedure was formalized in 1926 with the establishment
of Central Casting.® Hays encouraged the studio publicity depart-
ments to play down the more luxurious aspects of Hollywood life.?’
He announced shortly afterward that his office was to be a clearing
house for a constructive interchange of views between producers and
the concerned public — the famous “Open Door” policy.*

In June of 1924 the organization passed a general resolution
known as the “formula,” calling on its members to reject questionable
books, plays, and stories as source material for motion pictures.? The
“formula” was doubly flawed, however. It depended entirely on
voluntary adherence, and it neglected the vast majority of scripts that
originated in the studios.

In October of 1927 the M.P.P.D.A. adopted Hays’ list of “Don’ts
and Be Carefuls,” an attempted codification of the apparently random

17. RaMsavg, A Mirion AND ONE NicaTs 816 (1964).

18. MoLEY, op. cit. supra note 3, at 32,

19. Newspapers commonly reported the arrest of a “beautiful movie actress”
whenever a girl who worked as an extra was picked up by the police. )

20. Shortly thereafter, Adolph Zukor described the motion picture city for Time:
“No drinking — very little smoking. And as for the evenings — they’re just as quiet!
Why they’re practically inaudible. No sound at all but the popping of the California
poppies.” INGLIs, op. cit. supra note 14, at 99.

21. Hays, MorioN Picrures anp THE PusLic (1926).

22. See MoLEY, op. cit. supra note 3, at 58-59,
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objections of local censor boards.?® The list noted eleven subjects to
be avoided irrespective of treatment (e.g. ‘“white slavery”’) and twenty-
five subjects to be treated with extreme delicacy (e.g. “the institution
of marriage”). This set of resolutions foreshadowed the more stringent
regulation of the next decade.

3. The Production Code. — In March of 1930 a detailed code
superseded the cautionary list of “Don’ts and Be Carefuls”. Written
largely by Martin Quigley, publisher of the Motion Picture Herald,
and Father Daniel A. Lord, S.J., professor of drama at the University
of St. Louis,® the Production Code catalogued forbidden themes and
subjects in some detail, while severely restricting the manner in which
others could be treated.?® Its general principles were:

1. No picture shall be produced which will lower the moral
standards of those who see it. Hence the sympathy of the audience
shall never be thrown to the side of crime, wrongdoing, evil or
sin.

2. Correct standards of life, subject only to the requirements
of drama and entertainment, shall be presented.

3. Law . . . shall not be ridiculed, nor shall sympathy be
created for its violation.2®
From these premises, the draftsmen deduced a number of more specific
instructions on topics ranging from adultery to seduction. Moderating
their rigor, however, was the doctrine of “compensating moral values”
— roughly, the notion that a picture might deal with immorality so
long as “its thesis was moral.”*?

4. The Production Code Administration. — Because the Code
lacked an enforcement mechanism, its initial impact on movie produc-
tion was slight. In 1934, however, control passed from the Hays
Office to the Production Code Administration, and the studios found
themselves subject to a stringent regime of private regulation. Four
developments in the intervening years probably account for the change.

First: Although the novelty of talking pictures had staved off
disaster, the industry was severely weakened as the Depression wore on.
By mid-1933, nearly one-third of the nation’s theaters were closed;*

23. For the full text, see INGLIS, 0p. cit. supra note 14, at 114-15,

24. Father Lord had also served as adviser to DeMille during the filming of
King of Kings.

25. The full text is set out in MArriN, HoLLywoon's Movie COMMANDMENTS
271-84 (1937).

26. Id. at 285.

27. Id. at 99-101. Compensating moral values included: condemnation of wrong-
doing by a “good” character, suffering worked on the wrongdoer, reform and regenera-
tion, and punishment and retribution.

. Jacoss, Risk or THE AMERICAN FiLm (1939).
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estimated weekly attendance dropped to 60 million from 110 million
three years earlier;*® RKO and Universal went into receivership, and
the Fox Film Corporation was being reorganized.®

Second: Box office pressures and the new possibilities of double
entendre in spoken dialogue led Hollywood into areas forbidden by the
Code. For example, the melodramatic love story (now associated
with Greta Garbo) and the gangster movie (beginning with Mervyn
LeRoy’s Little Caesar in 1930) became popular genres. In She Done
Him Wrong (1933), Mae West asked Cary Grant to “come up and
see me some time,” and sang the highly ambiguous “I Like a Man
Who Takes His Time.” All of this generated a renewal of activity
by state censorship boards and, once again, demands for federal
regulation.

Third: In 1933, the Payne Fund sponsored the publication of
thirteen volumes entitled Motion Pictures and Youth. Although the
methodology of these early empirical studies has since been criticized,?!
they appeared to demonstrate that the movies exerted a harmful influ-
ence on millions of young people.®?

Fourth: Early in 1934, the newly-formed Legion of Decency
announced a nationwide Catholic boycott of objectionable motion pic-
tures. The financially ailing industry, already harassed by post-pro-
duction regulation and mounting criticism in the press, capitulated in
the face of this frontal attack on the box office.

On July 1, 1934, the major companies established the Production
Code Administration to police their lapses in taste, naming Joseph I.
Breen, a Catholic newspaperman, as its director. All members of the
old M.P.P.D.A. agreed that Breen’s office should have power to levy a
$25,000 fine against any company which sold, distributed, or exhibited
a non-approved film.3 Since the major producer-distributors then
controlled the theaters in which all but the cheapest movies had to be
shown if they were to yield a profit, independent and even foreign
film-makers were effectively subject to P.C.A. control.

Member producers were obliged to submit proposed scripts to
the Breen Office before shooting could begin. Non-members were
encouraged to do so. Two examiners read each story to determine its

29, Comment, Censorship of Motion Pictures, 49 YALg L.J. 87, 104 n.102 (1939).

30. IncLis, op. cit. supra note 14, at 121,

31. See, e.g., ADLER, ArRT AND PrUDENCE (1937).

32. A typical datum was this admission by a nineteen-year-old girl: “The love
scenes [in Flesh and the Devil] were so amorous and during them I throbbed all over.
I will have to admit that I wanted someone so bad to make love to me that way.”
BruMmer, Movies anp Conpucr 110 (1933).

33. The fine has never been invoked. INGLIS, 0p. cit. supra note 14, at 142,
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suitability, remained available for later consultation, and finally, if the
completed picture proved acceptable, awarded it the Production Code
Seal of Approval.®*

At the outset, the Breen Office censorship proved strikingly ef-
fective, and offensive themes, incidents, and language were rigorously
pruned away.®® Its influence declined after 1942 when the fine for
exhibiting non-approved films was quietly rescinded.®® In 1949, the
Paramount anti-trust decree compelled the major companies to divest
themselves of any interest in places of exhibition,® and this effectively
broke whatever remaining hold the P.C.A. had on independent pro-
ducers.

In recent years, the Production Code Administration has con-
tinued to issue its Seal of Approval. However, its written standards,
while substantially unrevised, have been interpreted in an increasingly
liberal spirit. In the last decade, only one important Hollywood film
has been denied a certificate: The Man with the Golden Arm.2® Today,
the P.C.A. retains only a shadow of its former power.*®

C. Private Pressures

Easily the most powerful of private pressure groups,?® the Legion
of Decency began as an ad hoc effort on the part of several Catholic
bishops to secure Hollywood’s compliance with the Production Code.
Recruitment was left to individual dioceses, where Catholics were asked
to pledge to avoid offensive motion pictures. In 1934, an estimated 40
percent of the nation’s 20 million Catholics did so.** Lists of con-
demned films were published and posted, the support of other groups
was enlisted, and a nationwide boycott was begun. While attendance

34. For a further description of these internal procedures, see Shurlock, The
Motion Picture Production Code, 254 AnNaLs 142 (1947); MoLRY, op. cit. supra
note 3, at 92-93.

Like the National Board of Review, the P.C.A.'s revenues were derived from
inspection charges. However, since previewing was mandatory, it is generally conceded
to have been financially mdependent

35. Archibald MacLeish, writing in 1938, put it less charitably. The industry had
“been so careful not to offend any group . . that it [had] ended by boring [them all].”
Quoted in Comment, Censorship of M otion Pu‘tures, supra note 29, at 106,

36. INGLIS, op. cit. supra note 14, at 254. It was feared that the fine amounted to
a restraint of trade.

37. United States v. Paramount Pictures, Inc., 85 F. Supp. 881, 898-900 (S.D.N.Y.
1949), on remand from 334 U.S. 131 (1948).

38. The Code was changed to permit films to deal with dope addiction, after Otto
Preminger went ahead and released the film. Stone, The Legion of Decency What's
Nude? Ramparts, No. 5, p. 48 (1965).

39. Tt could, as one ‘commentator put it, “be blown away by a gentle zephyr. ,
Id. at 49. Quotmg Martin Quigley, Jr., editor of Motion Picture Daily.

. For a description of others, see Metzger, Pressure Groups and the Motion
Picture Industry, 254 AnNaLs 110 (1947).
41. INGLIS, 0p. cit. supra note 14, at 123,

”
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is reported to have fallen off drastically in many areas, the industry
gave in before the campaign was fully under way.

The national organization, formed subsequently, is headed by a
committee of five bishops. Two priests and approximately fifty laymen
make up its reviewing staff.*® They place all current films in one of
six categories :*3

A-I : Morally unobjectionable for general patronage.
A-II : Morally unobjectionable for adults and adolescents.
A-IIT: Morally unobjectionable for adults.

A-IV: Morally unobjectionable for adults with reservations.
B: Presumptively objectionable.

C: Condemned.

A “C” rating directs the nation’s 45 million Catholics to avoid the film
“as they would avoid any other occasion for sin.”** More than 15,000
subscribers read these published lists, and they are reprinted in other
magazines and in local Catholic newspapers.*

The Legion’s apoligists see its work as “critical” not suppressive.
While conceding the economic impact, and hence suppressive effect,
of a Legion condemnation, they argue that its principle aim is not
to censor, but to create a “moral atmosphere” where offensive pictures
cannot flourish.*®

Within the past year, the Legion has attempted . . . to shift its
emphasis from prohibition of the wicked to promotion of the good,”
changing its name to the “National Catholic Office for Motion Pic-
tures.”*" Recently, it cited for their “artistic vision” Darling and
Juliet of the Spirits, two films, according to the New York Times,

42. Note, Entertainment: Public Pressures and the Law, 71 Harv. L. Rev. 326,
360 (1957).

43. Stone, supra note 38, at 47.

44. Id. at 44. In recent years, only Kiss Me Stupid and The Pawnbroker have
received the Legion’s “condemned” rating. The Pawnbroker (banned on account of
two key sequences involving nudity) was later selected to represent the United States
at the Berlin Film Festival.

45. Note, Entertainment: Public Pressures and the Law, supra note 42, at 361.

46. GARDINER, CATHOLIC VIEWPOINT oN CENsorsHIP 81-107 (1958) The argument
is occasionally dlsmgenuous “It cannot be denied that from time to time the Legion is
asked . . . by producers to give an opinion on a script in process; changes have occa-
sionally been made when a producer has come for advice. But this is certainly no
more ‘prior censorship’ than would be the guidance asked for and taken by a young
}Vdrlterl\gnsh%gequested an Ernest Hemingway to read and criticize his manuscript.”

at —!

47. NY Times, Feb. 3 1966 p. 22, col. 1. The old name seemed to project the
image of a “vigilante group.”
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perceiver.’®” While it refused to sanction, in the abstract, a test which
looked simply to “sexually immature adults,” a well-drafted classi-
fication ordinance might meet with court approval. Jacobellis intimated
as much:

We recognize the legitimate and indeed exigent interest of
States and localities throughout the Nation in preventing the
dissemination of material deemed harmful to children. But that
interest does not justify a total suppression of such material. . . .
State and local authorities might well consider whether their
objectives in this area would be better served by laws aimed
specifically at preventing distribution of objectionable material
to children. . . 1%

Furthermore, an age-classification scheme might be able to pass
the tests of Freedman v. Maryland.*®® A state may still insist that all
films be submitted in advance of public exhibition. If the labelling
process were itself to require adversary hearings and judicial super-

197. Mishkin v. New York, 383 U.S. 502 (1966). To be sure, Mishkin focused
on “material designed for and primarily disseminated to a clearly defined . . . group,
rather than the public at large.” Id. at 508. (Emphasis added.) If the Court adheres
to that formulation of “variable obscenity,” a film may be entitled to full constitutional
protection unless, as is exceedingly rare, it is primarily aimed at an audience of young
people. Of course, the issue in Mishkin was whether the defendant’'s books should
have been banned from general circulation. The intended audience of a film may be less
significant than its actual audience if the state merely seeks to forbid minors access
to it, while permitting its free circulation in the adult community.

The “variable obscenity” approach was also employed in United States v. 31
Photographs, 156 F. Supp. 350 §S.D.N.Y. 1957), holding certain books and photo-
graphs not “obscene” within § 305(a) of the Tariff Act of 1930, 46 Stat. 688 (1930),
19 U.S.C. § 1305(a) (1965), because the materials were imported solely for the use of
scholars at Indiana University, engaged in a bona fide study of human sexual behavior.

198. 378 U.S. 184, 195 (1964). Cf. Bookcase, Inc. v. Broderick, 18 N.Y.2d 71,
218 N.E.2d 668, 271 N.Y.S.2d 947, appeal dismissed sub nom. Bookcase, Inc. v.
Leary, 385 U.S. 12, rehearing denied, 385 U.S. 943 (1966). There, in the context
of a broadside challenge “limited solely to the power of the State to pass such
statutes,” New York’s Court of Appeals upheld the constitutionality of an act penalizing
the sale of obscene matter to children under seventeen. As described by Judge Keating,
the statutory definition is of narrow scope. It aims at material which “(1) pre-
dominantly appeals to the prurient, shameful or morbid interest of minors, (2) is
patently offensive to prevailing standards of what is suitable for minors, and (3) is
utterly without redeeming social importance. . . .” 18 N.Y.2d at 76, 218 N.E.2d at
672, 271 N.Y.S.2d at 952-53. Query whether “standards of what is suitable for minors”
(rather than “standards among minors”) is a constitutionally proper test?

See also People v. Tannenbaum, 18 N.Y.2d 268, 220 N.E.2d 783, 274 N.Y.S.2d
131 (1966). There, in the context of a criminal conviction, the New York Court of
Appeals upheld the constitutionality of a companion statute, proscribing sale of obscene
matter to children under eighteen. The operative statutory definition of “obscenity” in
Tannenbaum was: material “posed or presented in such a manner as to exploit lust for
.commercial gain and . . . which would appeal to the lust of persons under the age of
eighteen years or to their curiosity as to sex or to the anatomical differences between
the sexes. . ..” 18 N.Y.2d at 271, 220 N.E.2d at 786, 274 N.Y.S.2d at 135. With some
difficulty, Judge Keating attempted to assimilate this “concededly imprecise” language
into the “pandering” concept announced in Ginzburg v. United States, 383 U.S. 463,
467 (1966). His conclusion that the “statute gives clear and unequivocal warning of
the conduct to be avoided” seems hardly defensible. 18 N.Y.2d at 273, 220 N.E.2d at
787, 274 N.Y.S.2d at 136.

199. 380 U.S. 51 (1965).
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vision it would prove so cumbersome as to be almost unworkable. If,
on the other hand, a specific classification served only a warning func-
tion, while remaining open to challenge in the event of a later prosecu-
tion, the scheme might prove constitutionally acceptable. Of course, a
classification scheme designed to serve only a “warning function”
could carry a substantial unearned increment of deterrence in practice.
If fear of criminal prosecution inhibited the circulation of marginally
protected work, the procedure might prove constitutionally defective,
under the doctrine of Bantam Books v. Sullivan.®*

Quite recently, in Interstate Circuit Inc. v. City of Dallas,** the
Court of Appeals for the Fifth Circuit canvassed a number of these
questions. In the fall of 1965, Dallas enacted a motion picture classifica-
tion ordinance whose complex procedural machinery conforms roughly
to the requirements of Freedman v. Maryland.*** Before exhibiting any
film within the city, the local theater owner must offer his own evalua-
tion (“‘suitable’” or “not suitable” for children under sixteen) to the
Classification Board. If the Board disputes his determination, and if
he remains adamant, it must seek an immediate injunction restraining
exhibition of the film to children. The Board must waive all notice
required by statute and join in any motion to advance the cause upon
the docket, in order to insure a speedy final determination in the
courts.?*®

Although the Fifth Circuit upheld the constitutionality of the
Dallas ordinance, its labelling procedure is flawed in two respects.?*

200. 372 U.S. 58 (1962). See text accompanying notes 131-34 supra.

201. 366 F.2d 590 (5th Cir. 1966).

202. 380 U.S. 51 (1965).

203. Judge Thornberry offers a fuller exposition of the mechanics of the ordinance:

The exhibitor files a proposed classification prior to exhibition. If the Board
fails to act within five days, the proposed classification is considered approved. If
the Board is not satisfied, it must view the film at the “earliest time practicable,”
give the exhibitor opportunity to support his proposal, and make its decision
within two days thereafter. If any exhibitor files notice of non-acceptance of the
Board’s classification within two days after its filing, it then becomes the Board's
duty to seek a temporary and permanent injunction from the Dallas district court
within three days and to apply for hearing on the temporary injunction within five
days. If the exhibitor requests that the matter be considered on the merits of the
permanent injunction at the hearing the Board must waive its application for
temporary injunction and join the exhibitor’s request. If the injunction is granted
and the exhibitor appeals to the Court of Civil Appeals, the Board must waive all
statutory notices, file its reply to the exhibitor’s brief within five days, and join
the exhibitor in any motion to advance the cause on the docket. Similar provisions
apply to appeal by the exhibitor to the Texas Supreme Court and to appeal by the
Board from adverse decisions of the district court or the Court of Civil Appeals. If
no injunction has been granted within ten days of notice of an exhibitor’s non-

acceptance, the Board's order is suspended. 366 F.2d 590, at 600.

204. The original scheme also provided for issuance of a special license to exhibitors
who wished to show films classified as fit for adults only. That license was made
revocable for repeated violations of the ordinance. Judge Hughes, in the district
court, struck down this provision, correctly observing that such a penalty would
abridge the right of adults to view films concededly not obscene as to them. 249 F.
Supp. 19, 25 (N.D. Tex. 1965).



SeriNG 1967] FiomM CeNSorsHIP 451

First, if the Board rejects a proposed classification, the burden
shifts to the exhibitor to file a “notice of non-acceptance” of the Board’s
determination. Only then need the Board resort to the judicial process.
Filing such notice is really equivalent to initiating litigation, a burden
the exhibitor should not have to bear under Freedman. The result is
that acquiescence in the Board’s decision through inaction is made
too easy and too attractive. Knowing it will not always face a court
challenge, the Board may be tempted, in addition, to disapprove mar-
ginal films as a matter of policy.

Second, although the ordinance purports to require speedy appel-
late review, its language to that effect is precatory only. Dallas, of
course, cannot compel the state courts to adjust their dockets to suit
the city’s special needs. Furthermore, it is difficult to reconcile Judge
Hughes’ finding in the trial court®® (that a final determination can be
obtained from the Texas Supreme Court in less than thirty-five days)
with the fact that the recent Viva Maria litigation took twice that time
to run its full course.?*

The question of the proper standard to be applied by the Classifica-
tion Board also proved difficult. Originally, the Dallas ordinance had
defined “not suitable for young persons” as:

(1) Describing or portraying brutality, criminal violence or
depravity in such manner as to be, in the judgment of the Board,
likely to incite or encourage crime or delinquency on the part of
young persons; or

(2) Describing or portraying nudity beyond the customary
limits of candor in the community, or sexual promiscuity or
extramarital or abnormal sexual relations in such a manner as
to be, in the judgment of the Board, likely to incite or encourage
delinquency or sexual promiscuity on the part of young persons
or to appeal to their prurient interest.?’”

The link with “incitement” to anti-social action was substantially
weakened, however, in a later paragraph: “A film shall be considered
‘likely to incite or encourage’ crime, delinquency, or sexual promiscuity
on the part of young persons, if, in the judgment of the Board, there is
a substantial probability that it will create the impression on young
persons that such conduct is profitable, desirable, acceptable, respectable,
praiseworthy or commonly accepted.”’?%8

As Judge Hughes recognized, these standards were far too broad,
even under the “variable obscenity” approach. She therefore held the

205. 249 F. Supp. 19, at 25.

206. Brief for Columbia Pictures, et al. as Amici Curiae, pp. 24-25, 366 F.2d 590
(5th Cir. 1966).

207. 366 F.2d 590, at 592.

208. Ibid.
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phrase “Not suitable for young persons” to be valid only to the
extent that:

. . . such films are obscene when viewed by an audience of young
persons. . . . A film that is obscene when viewed by an audience
of young persons is one which, to the average young person,
applying contemporary community standards, the dominant theme
of the material taken as a whole appeals to the prurient interest,
substantially goes beyond the customary limits of candor in de-
scription or representation of such matters to the average young
person, and is utterly without redeeming social importance.2%®

So construed, the definitional section of the ordinance should pass
constitutional muster. But one may well doubt the propriety of this
wholesale exercise in judicial redrafting, especially as the local Classifi-
cation Board seems determined to adhere to the ordinance as written.?*°

The principal remaining difficulty with the Dallas ordinance is
its failure to bring film distributors, as well as exhibitors, under the
umbrella of its procedural safeguards. It is simply inaccurate to say,
as Judge Thornberry does, that this is unnecessary because their
interests are identical, or nearly so.2'! The distributor’s financial stake
is greater because, in a city like Dallas, a single film will invariably
play at a large number of neighborhood theaters. Furthermore, the
distributor’s resources and, therefore, presumably, his willingness to
undertake litigation are greater. Finally, he is less likely than a local
theater owner to bow to pressure groups within the community. The
national distributor could, therefore, serve a valuable function in
“policing” the administration of an ordinance which is easily and
obviously susceptible of abuse.

Assuming the objections noted above could be adequately refuted
or overcome, however, they go only to the abstract constitutional per-
missibility of a scheme such as the one Dallas has adopted. Whether
age classification would be a desirable means of regulating motion
pictures in the United States is another question. Here, the British
experience may prove enlightening.

Classification schemes entail the obvious practical difficulty of
requiring exhibitors to exclude adolescents without interfering with the
admission of adults. London cinemas have discovered young boys
dressed in older brothers’ clothing, some carrying unlighted cigarettes,
others even armed with faked birth certificates.?’? However, these
are discriminations which many shopkeepers (liquor dealers, for

209. 366 F.2d 590, at 593.

210. See Brief for Columbia Pictures, ef al. as Amici Curiae, pp. 8-9, supra note 206.

211. 366 F.2d 590, at 601.

212. Forp, CHILDREN IN THE CINEMA 98 (1939). The “A” film presents its own
peculiar problems. In some London districts, “youths of 17 or 18 hang around the
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example) are called on to make. The constitutional requirement of
scienter would probably protect a theater manager who honestly mis-
judged a child’s age.?'?

In a recent New York decision, however, that State’s Court of
Appeals upheld the constitutionality of an act apparently “imposing
strict liability on [a] bookseller for the . . . sale of obscene matter
to a minor. . . .”?** Without requesting any proof of age, the defendant,
Tannenbaum, had sold two copies of a magazine, “Candid,” to a
seventeen-year-old boy. Judge Keating’s opinion is disappointing be-
cause it blurs certain important distinctions. Principally, it fails ade-
quately to differentiate between the seller’s duty of inquiry and genuine
strict liability. Thus, although it concludes that the act imposes abso-
lute liability for sale to a minor, it also notes: “The eye of experience
easily perceives the difference between an infant and an adult. Where
the area greys, inquiry is required.”**> Hopefully, Tannebaum will be
distinguished in a subsequent prosecution if the bookseller shows that
he made an honest mistake because he was affirmatively misled by the
purchaser, or because the purchaser’s appearance was not such as to
put a reasonable man on notice as to his probable minority.

Strict accountability for the sale of liquor or contaminated food
is, of course, an imperfect analogy in this area. An excess of caution
on the part of a seller of books can pose a real threat to enjoyment
of the first amendment’s guarantees. Courts should be alert to safe-
guard the right of the adult reader, however youthful he may appear, to
unobstructed circulation of material which, as to him, is protected
expression.

The real danger in classification is that it can result in a general,
informal “censorship” whose touchstone is ‘“‘suitability for adolescent
audiences.” Economic loss to the exhibitor or to the producer (in
the case of a nationwide scheme) could easily deprive adult audiences
of films not certified as fit for juvenile consumption.

The British Board of Film Censors denies that classification
operates as a restriction on adult entertainment:

Some “X” films are very profitable, and they can be so because
recent surveys have shown that about 70% of the normal cinema
audience are between the ages of 16 and 34. Apart from this, a
really attractive movie can be profitable in any category.?'®

cinema entrances, waiting, in the role of ‘adult guardians,’ to find girls 14 or 15 who
want to see the film, and towards whom the youths have intentions which may not be
indicated until they are side by side in the blackness of the cinema.” Id. at 100.
213. See, e.g., Smith v. California, 361 U.S, 147 (1959).
13121(‘196Pe0p1e v. Tannenbaum, 18 N.Y.2d 268, 220 N.E.2d 783, 274 N.Y.S.2d
215. lg N.Y.2d at 274, 220 N.E.2d at 788, 274 N.Y.S.2d at 137. (Emphasis added.)
216. Letter to Robert J Klein from the Secretary, BBFC, March 24, 1966.
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Nevertheless, it is clear that the Rank Organization, which controls
one of the two major theater circuits in England, has deliberately re-
fused to make or screen any film bearing an “X” certificate.™ Since
the larger cinemas depend on family audiences, the judgment is a
matter of economic common sense. But it is also clear that any
domestic distributor “looking for an outlet for his film knows that he
hasn’t a hope of getting his money back if he is denied a circuit re-
lease. . . .”?!% In consequence, many producers “who make ‘X’ films
for the British market have to fall back, in part, on the custom of
rather specialized types of cinema — some of which will not accept
films that they consider to be insufficiently pornographic.”?*®

In 1955 Mr. Michael Croft submitted a script based on his
novel, Spare the Rod, to the British Board of Film Censors. The
novel dealt with an inefficiently run school-and the moral deterioration
of its teachers. The Board proposed an “X” certificate for the film,
on the ground that such subjects should not be debated before children
of school age. Shortly thereafter, plans for completing the picture
were dropped. Mr. Croft then wrote to the Spectator:

Since the publicity over this film I have been approached by two
independent producers. The censorship has borne fruit; one pro-
ducer would like to make the film as a “quickie” with a “good
sex angle,” viz., between the young teacher and a girl pupil, so
that it could be sold as “the seXiest school film ever;” the other
producer would like to use the title but rewrite the story so that
it would be sure of an “A” certificate. To these suggestions I have
made the obvious reply.??°

It may be assumed that Mr. Croft’s case is not unique. According
to the Economust, in 1955, “[We are] drawing perilously near to the
stage where . . . no film with a serious social purpose can be made in
Britain at all. . . .”?®! In fact, the situation has improved somewhat
since the introduction of the “X" certificate. British companies were
daring enough to produce a mere four of the first seventy-three films
which the Board licensed for exhibition to adults only.222 In 1965,
however, twenty-five per cent of the “X” films released in England
were British-made.?*

217. X in a Spot, 174 Economist 20 (1955). It is not clear whether Rank still
adheres to this policy. No statement is available from Associated British Pictures, the
other major circuit.

218. Houston, The Power of the Circuits, Sight and Sound, No. 4, p. 174 (1963).

219. X in a Spot, supra note 217, at 20.

220. 194 Seecraror 15 (1955).

221, X in a Spot, 174 Economist 20 (1955).

222. Report on the ‘X’, Sight and Sound, No. 3, p. 123 (1954).

223. Letter to Robert J. Klein from the Secretary, BBFC, March 24, 1966.
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V. CoNCLUSION

The plain lesson of the British experience is that motion picture
classification may impose a censorship as rigorous and suppressive as
the system it is designed to replace. To the extent that this has not
happened in England, much credit is due to the intelligence and inde-
pendence of the British Board of Film Censors, and the flexibility of
their announced standards. In the past, no American censorship
agency, private or public, has demonstrated a similar adaptive capacity.
Nothing in the American experience suggests that a classification
scheme would work as well here in practice as in theory it ought to.

If other cities should choose to follow the example of Dallas, as
seems likely, the consequences for the film industry and the American
public are not altogether unpredictable. Britain’s experience suggests
that the powers of a “classification” agency, however clearly defined at
the outset, are not easily limited in practice. The tendency is to abandon
mere labelling in favor of the total prohibition of youthful audiences
from offensive films (the “X" certificate).

With its authority thus augmented, the “classification” board
wields formidable powers. A local exhibitor, for example, who loses
a potential family audience (the effect of an “X" classification), learns
a costly lesson in the economics of “objectionable” motion pictures. In
the future, he will be prepared for informal, off the record bargaining
where four or five hundred feet of film may be cut in return for a
general certificate of approval. The result, as Boston residents may
have already learned, can be an especially bland movie fare.

It is also safe to predict that Hollywood’s reaction to hap-
hazard local “classification” would parallel that of British producers in
1912.22* The larger companies would hastily arouse what is now the
industry’s sleepy watchdog — the “Valenti Office.” Like the British
Board of Film Censors, that organization could then exercise a sub-
stantial and direct influence on the content and production of all major
films with a hope of commercial success. A good deal would then
depend on the intelligence and flexibility of Mr. Valenti’s staff
members.

If the United States does not move in the direction of “classifica-
tion,” informal regulation through threat of arrest will continue to
exercise a significant check on the freedom of local exhibitors. This
sort of control is potentially more destructive than “classification,”
because it tends to focus on the representation of “improper” conduct
and ideas as well as exaggerated sexuality; because it admittedly seeks

224. See text accompanying notes 140-41 supra.
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to protect the adult as well as the youthful viewing public; and because
its front-line administrators are generally police officers.

If the movies seem so much more vulnerable than books, it is
because differences in the two media make them so. A Hollywood
production is usually a team effort, commercially motivated and repre-
senting a substantial capital investment. The producer is, first of all,
a businessman, and the director, unlike the author of a book, is rarely
an artist of such stature as to be able effectively to defend the integrity
of the finished work. At the local level, moreover, a published book
can only be suppressed. An indelicate film can always be cut.

Movies and books obviously appeal to different kinds of audiences.
Films are thought to pose a greater threat to the young precisely be-
cause so large a percentage of the audience is made up of children.
Only those who read easily and well buy books — presumably a
literate, sophisticated, adult audience. Finally, exhibitors are far more
susceptible to local pressures than are booksellers. They are licensed,
for example, at the outset, and informal administrative sanctions, quite
apart from the penalties of the criminal law, are thus available to the
censor.

These are points which it would be well for the courts to con-
sider, as the movies are subjected to increasing formal and informal
regulatory pressures. It is only in this context, after all, that the
importance of the first amendment’s guarantees to the medium of the
motion picture can be fully appreciated.



