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NEw TRIAL IN FEDERAL CRIMINAL CASES

the Government it should afford a basis for a new trial. But, if the
evidence clearly shows that the defendant committed the crime, no new
trial will be granted.212

Evidence showing nothing more than flimsy cumulative support of
an alibi upon which defendant relied at the trial and which could not
have affected the result in view of the positive, identification of the
defendant is not sufficient to support a motion for a new trial for newly
discovered evidence. 13 Also, if the newly discovered evidence is merely
hearsay, no new trial need be granted.214 Where the newly discovered
evidence, in a case under the Smith Act, merely showed the amount
which the government's informant had received as salary while seeking
information against the defendant, and that another witness had been
convicted of drunkenness, no new trial was granted. 15 Acquittal of a
codefendant is not newly discovered evidence."' 6 Newly discovered
evidence of an attempt to bribe a member of the trial jury is a basis for
a new trial.2 1 7

In determining the kind and quality of newly discovered evidence
which will warrant a new trial, the federal courts are not bound by the
decisions of the state courts in the state where the trial took place
though such decisions may be more favorable to the defendant.21 '

It has been pointed out that the stenographer's minutes of the
trial are preserved so that the defendant can establish the materiality
of, or reliance on, newly discovered evidence by comparing such evidence
with the record.2 19

IV.
TIME.

An early case held that a motion for a new trial would not lie if
made after a motion in arrest had been made and passed upon. 2 19 a

212. Jeffries v. United States, 215 F.2d 225 (9th Cir. 1954). The court pointed out
that if a new trial were granted, then the affiant could claim self-incrimination and not
testify, hence there would be no evidence to present to the court. It would seem harsh,
however, to deny a new trial solely on that ground; see 5 WIGMORE, EVIDENCE § 1476
(3d ed. 1940).

213. Howell v. United States, 172 F.2d 213, 216 (4th Cir.), cert. denied, 337 U.S.
916 (1949).

214. Wagner v. United States, 118 F.2d 801 (9th Cir. 1941); Boyd v. United
States, 30 F.2d 900, 901 (9th Cir. 1929).

215. United States v. Frankfeld, 111 F. Supp. 919 (D. Md. 1953), aff'd, 207 F.2d
413 (4th Cir. 1953).

216. Lander v. United States, 14 Fed. Cas. No. 8039, at 1065 (C.C.S.D.N.Y. 1844).
217. Rakes v. United States, 163 F.2d 771 (4th Cir. 1947).
218. United States v. Rutkin, 208 F.2d 647, 654 (3d Cir. 1953). But, Kalodner,

J., dissenting, relied on state court decisions of various states. Id. at 657.
219. NEw YORK UNIVERSITY INSTITUTE ON FEDERAL RULES OP CRIMINAL PRO-

CgDURE 230-231 (1946).
219a. United States v. Simmons, 27 Fed. Cas. 1080, No. 16291 (C.C.E.D.N.Y.

1878). In this case a motion made three years after trial was held too late.
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But, such is not the modern view. Today, the motion may be made
before, simultaneously with, or after a motion in arrest. Where the
statutes are silent, it has been held that the courts should apply the
common-law rule, and hence the motion for a new trial must be made
within the same term.22 0 In 1914 the Supreme Court adopted this
rule.22' If the motion is made within the term it can be passed upon
later. The consent of the Government cannot confer jurisdiction, and
the court of appeals can issue a writ of prohibition against trial of the
case.

The Criminal Appeals Rules of 1934 provided a three-day period
in which to move for a new trial and sixty days for newly discovered
evidence. 22 The motion was to be "determined promptly." However,
the time fixed was too short and the motions were not necessarily
determined promptly.223 Federal Rules of Criminal Procedure, rule 33,
removed some of these defects by allowing five days for the ordinary
motion. Under rule 33 a motion for a new trial made seven days after
verdict is timely when the seven days includes both a Sunday and a
state holiday.2 .

The motion for a new trial may be made after judgment.22 '  At
common law such a motion was not a part of the record. In fact, there
was doubt whether it could be included in a bill of exceptions since it
occurred after verdict or after judgment. However, a less technical
rule has been applied in the federal courts and there the motion may
be incorporated into a bill of exceptions. 226

The language of the last sentence of rule 33 providing that a
motion for a new trial shall be made within five days of "finding of
guilty" covers a finding of the trial judge that the defendant is guilty
as charged, made and entered in the minutes of the court, and not the
subsequent date when sentence is imposed. 227  The argument that
the trial court might change its mind before entering judgment is not

220. Trafton v. United States, 147 Fed. 513 (1st Cir. 1906).
221. United States v. Mayer, 235 U.S. 55 (1914), 28 HARV. L. Rnv. 412 (1915).
222. For cases construing the rule see Orfield, The Federal Criminal Appeals Rules

as Interpreted in the Decisions, 21 N.C.L. REv. 28, 35-39 (1942).
223. Orfield, Improving Procedure On Judgment and Appeal in Federal Criminal

cases, 2 F.R.D. 573, 576-578 (1943).
224. United States v. Simon, 225 F.2d 260, 262, 263 (3d Cir. 1955).
225. A new trial may be granted even though the defendant has been sentenced

and the sentence was to take effect immediately. Cisser v. United States, 37 F.2d 330
(4th Cir. 1930). The defendant had not entered the penitentiary, nor had he been turned
over to the executive department. It was held that the motion lay even though the
defendant had entered upon service of sentence. United States v. Guthrie, 11 F. Supp.
1, 2 (W.D. Tenn. 1935).

226. Harrison v. United States, 7 F.2d 259, 262 (2d Cir. 1925). This case is ap-
proved by Justice Brandeis in the Court's opinion in Fairmount Glass Works v. Cub
Fork Coal Co., 287 U.S. 474, 482 (1933).

227. Pugh v. United States, 197 F.2d 509, 511 (9th Cir. 1952).
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acceptable. The finding of the court is treated exactly like a verdict
of guilty by a jury. Form 25 of the Federal Rules of Criminal Pro-
cedure shows that the making of the finding of guilt is an action of the
court preceding and apart from the judgment.

The period fixed in rule 33 for motion for a new trial is jurisdic-
tional.22 Even though the trial court entertains and passes on an un-
timely motion, this does not extend the time limit, since rule 45(b)
forbids enlargement of time for filing motions for new trials. The
time to move for a new trial may not be extended by a supplemental
motion made after the time fixed in rule 33 has expired. Hence, a
supplemental motion filed after an appealed denial of the original motion
for a new trial and more than two years after conviction was affirmed
is properly denied as untimely. 29

The time for motion for a new trial is not extended merely because
a void sentence is imposed after a fair trial.2" Further, the time for
newly discovered evidence can not be applied. But, a district court has
held that when a void sentence is imposed on the defendant, the time
for motion for a new trial does not start to run, for the entire proceed-
ings are then suspended. However, when a correct sentence is later
imposed, the time then starts to run even though a period of as much
as eight years may have intervened.2 '

The motion for a new trial for newly discovered evidence must
be made "within two years after final judgment." What is meant by
"final judgment"? Does this mean the date when judgment of con-
viction and sentence was entered, or does it mean the subsequent date
of mandate of affirmance by the court of appeals? In United States v.
Hiss, the court found it unnecessary to decide this issue as the motion
was made within two years of both, being one day within the former
limit.232 In another case the court clearly held that "final judgment"
includes the mandate of affirmance.2 33

228. Lujan v. United States, 204 F.2d 171 (10th Cir. 1953) ; Drown v. United
States, 198 F.2d 999, 1007 (9th Cir. 1952), cert. denied, 344 U.S. 920 (1953) ; Marion
v. United States, 171 F.2d 185 (9th Cir.), cert. denied, 337 U.S. 944 (1949).

229. Oddo v. United States, 171 F.2d 854, 858 (2d Cir.), cert. denied, 337 U.S.
943 (1949). Defendant argued that his motion was in reality a motion to reargue the
motion for new trial previously denied. The court did not pass on this contention but
charitably treated the supplemental motion as a motion for new trial.

230. Howell v. United States, 172 F.2d 213 (4th Cir.), cert. denied, 337 U.S. 906
(1949). Here the sentence was alleged to be- void because counsel for defendant was
not present when sentence was pronounced. The motion was made more than seven
years after conviction.

231. United States v. Wilfong, 95 F. Supp. 897, 899 (W.D. Mich. 1951). A de-
fendant who makes such a delayed motion for new trial is estopped from denying the
jurisdiction of the trial court on a subsequent motion to vacate under 28 U.S.C. § 2255
(1952).

232. 107 F. Sup. 128, 129 (S.D.N.Y. 1952), ouff'd. 201 F.2d 372 (2d Cir. 1953).
233. Harrison v. United States, 191 F.2d 874, 876 (5th Cir. 1951). However, the

motion seems to have been made within two years after verdict of guilty.
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The hardship of the two-year limitation on newly discovered
evidence is shown in a case in which the evidence, discovered about
twelve years after trial, established that the defendant was innocent
and had been the victim of mistaken identity.234 The only relief possible
was a pardon. The motion procedure under 28 U.S.C. section 2255
and coram nobis would not lie.2"'

It may sometimes be to the distinct advantage of a defendant to
move for a new trial within the five-day period even though the ground
is something like newly discovered evidence. Such early motion "is

broader in scope than the limitations which have been held applicable
where the motion is based on newly discovered evidence." Thus,
where the defendant was convicted of taking indecent liberties with a
twelve year old girl, and four days after a verdict of guilty, defendant
introduced an affidavit of the girl's mother, who had not testified at
the trial, and who had seen and talked with the girl shortly after the
alleged offense, contradicting the testimony of the girl in two respects
and giving the mother's opinion that nothing had happened to the girl,
the trial court erred in denying the motion.2 6

Suppose the trial judge has acted timely in denying or granting a
motion for a new trial. May he, at a much later time, reconsider his
action, and thus extend the time for granting or denying a motion for
a new trial? The Court of Appeals for the Third Circuit held that
this could be done validly, and concluded that this was the weight of
authority as to state court decisions." 7  However, the Supreme Court
disagreed." 5 On the other hand, if the court reconsiders its denial of
the motion within a reasonable time and there is no appeal taken, the
court may grant the motion.239

After a judgment of conviction has been affirmed by the court
of appeals upon an appeal in which the district court's denial of a
motion for a new trial was one of the errors assigned, and the defendant
has commenced serving his sentence, a federal district court has no

234. United States v. Kaplan, 101 F. Supp. 7, 13 (S.D.N.Y. 1951).

235. Id. at 11-13. For criticism of this case see Donnelly, Uncon-victing the Inno-
cent, 6 VAND. L. REv. 20 (1952); Note 36 MINN. L. Riw. 533 (1952) ; see Orfield,
Amending the Federal Rules of Crinhinal Procedure, 24 NOTRE DAmE LAW. 315, 327-
330 (1949). There is no time limit in Michigan. Whalen v. Frisbie, 185 F.2d 607, 608
(6th Cir. 1950). In Nebraska the time limit has been increased by statute to three years.
19 NEB. L. B. 152 (1940). See the criticism made forty years ago by Williston, Does
a Pardon Blot Out Guilt? 28 HARV. L. REV. 647, 659 (1945).

236. Benton v. United States, 188 F.2d 625, 627 (D.C. Cir. 1951).

237. United States v. Smith, 156 F.2d 642, 644-45 (3d Cir. 1946).

238. United States v. Smith, 331 U.S. 469 (1947).

239. See the dissenting opinion of Biggs, J., in United States v. Smith, 156 F.2d
642, 646, 647, n. 5 (3d Cir. 1946).
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power under rule 33 to order a new trial on its own motion.24° Hence,
the prosecution is entitled to mandamus and prohibition from the court
of appeals to compel the vacating of an order granting a new trial. The
rule deprives the judge of power to grant such a motion on request of
the defendant, hence it would be anomalous to allow the judge to act
on his own initiative. For the judge to act on his own motion would
raise serious questions of double jeopardy,24' whereas, when the
motion is granted on motion of the defendant, the question of jeopardy
is obviated. Even when no appeal is taken the power of the court to
act on its own motion does not exist indefinitely. 4 ' Clearly the trial
court may take "time for reflection." 24' "It is in the interest of justice
that a decision on the propriety of a trial be reached as soon after it has
ended as possible, and that a decision be not deferred until the trial's
story has taken on the uncertainty and dimness of things long past." 244

V.
AFFIDAVITS.

Rule 33 does not speak of the necessity of affidavits in support of
a motion for a new trial.245 Under rule 47 a motion "may be supported
by affidavit." The rule does not say that it must be supported by
affidavit.

Where the evidence presented on the motion for a new trial con-
sists of affidavits, the court may deny the motion on the basis of counter
affidavits.2"' An affidavit stating a mere conclusion will not support a

240. United States v. Smith, 331 U.S. 469 (1947), reversing 156 F.2d 642 (3d Cir.
1946), 60 HARV. L. REV. 145 (1947), 46 MICH. L. REV. 690 (1948), 95 U. PA. L. REV.
414 (1947), 22 WASH. L. REV. 57 (1947) ; see also Casebeer v. Hudspeth, 121 F.2d 914
(10th Cir. 1941), cert. denied, 316 U.S. 883 (1942) ; Orfield, CRIMINAL PROCEDURE
FROM ARREST TO APPEAL 503-504 (1947).

241. The Court stated that it was not necessary to decide whether retrial on the
court's own motion would be jeopardy. United States v. Smith, 331 U.S. 474-75 (1947).

242. United States v. Smith, 156 F'2d 642, 647 n. 6 (3d Cir. 1946) (dissenting
opinion). Biggs, J. stated that "no appeal being taken, a trial judge might reconsider
a motion for a new trial filed by a convicted defendant and grant it after the defend-
ant had served, let us say, three years of a five-year sentence. Under such circum-
stances it might be necessary to hold that the service of the motion was spent after
the lapse of a reasonable time .... " In the same case, in the Supreme Court, Justice
Jackson stated that it is not acceptable "that the power of the trial court to grant new
trials on its own motion lingers on indefinitely." 331 U.S. 469, 473 (1947). Prior to the
rules a new trial could be granted only during the same term. This is now altered by
rule 45 (c). Presumably the Supreme Court would also say that the power of the trial
court to grant a new trial on the defendant's motion does not linger on indefinitely.

243. United States v. Smith, 331 U.S. 469, 475 (1947).
244. Id. at 476.
245. See Note, 37 IOWA L. REV.. 399 (1952). Affidavits have been used in the fed-

eral courts because they are widely used in the state courts. NEW YORK UNIVERSITY
INSTITUTE ON FEDERAL RULES OF CRIMINAL PROCEDURE 244-45 (1946).

246. Glenberg v. United States, 281 Fed. 816 (6th Cir. 1922). In Blodgett v.
United States, 161 F.2d 47, 56 (8th Cir. 1947), the court pointed out that virtually all
state court decisions held that the trial court will not be reversed where there are
counter affidavits.

APRIL 1957]



VILLANOVA LAW REVIEW

motion for a new trial.247 Where the motion is on the ground of newly

discovered evidence the affidavit must show the relation of the new

evidence to the evidence presented at the trial. 48

Suppose the affidavit in support of the motion for a new trial is

ambiguous. It has been said that where the motion is on the ground

of newly discovered evidence the ambiguity should not be resolved in
favor of the Government without inquiry of the proposed witness,

especially where the sole evidence at the trial is the word of the arrest-

ing officer and the Government could have, but refused to offer

corroborating evidence.249 Vague and indefinite affidavits are likely

to result in a denial of a new trial even though they are received by the
court. °  Where the affidavit offered by the defendant in support of
his motion was signed by a young witness while in another state where
it was presented to him, and pressure was brought to bear upon him

to sign such affidavit, but which was contradicted by a second affidavit,
the motion was properly denied as such an affidavit failed to show
perjury.

251

May the affidavits supporting the motion for a new trial come from
members of the jury which convicted the defendant? Frequent state-
ments are made that they may not.Y2 For example, it has been held

that a verdict of first-degree murder could not be impeached by
affidavits of two jurors that they would not have joined in the verdict
had they known that it called for life imprisonment.2 3 Affidavits of

jurors supporting' charges of misconduct showing the method of arriv-
ing at the verdict are also incompetent. 54 Affidavits or testimony of

jurors cannot be received to show, for the prosecution or the defendant,

that the jurors did or did not consider documentary or other informa-
tion which was made available to them in the jury room as part of
the record exhibits in the regular course of the trial proceedings. 25 1

247. Camp v. United States, 16 F.2d 370, 371 (6th Cir. 1926), cert. denied, 274
U.S. 754 (1927).

248. McConnell v. United States, 26 F.2d 798 (9th Cir. 1928).
249. Hamilton v. United States, 140 F.2d 679, 681 (D.C. Cir. 1944). The case is

cited favorably in United States v. Johnson, 149 F.2d 31, 43 (9th Cir. 1945).
250. Fullerton v. United States, 8 F.2d 968, 972 (5th Cir. 1925).
251. Martin v. United States, 17 F.2d 973, 975 (5th Cir. 1927).
252. But the Supreme Court early stated that no general rule could be laid down.

United States v. Reid, 53 U.S. (12 How.) 361, 366 (1851) ; see 56 COLum. L. Rzv. 952
(1956).

253. United States v. Parelius, 83 F. Supp. 617, 618 (D. Hawaii 1949) ; see also
Hendrix v. United States, 219 U.S. 79, 91 (1911) where the jurors thought the penalty
was two years instead of life imprisonment.

254. Lancaster v. United States, 39 F.2d.30, 33 (5th Cir. 1930). It was alleged
that a majority of the jury misrepresented the effect of a verdict to the minority. An
early case held that jurors may not testify as to what they said to each other in their
deliberations. United States v. Daubner, 17 Fed. 793, 802 (E.D. Wis. 1883).

255. United States v. Dressier, 112 F.2d 972, 979 (7th Cir. 1949).
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Affidavits or testimony of jurors may be used to show that extraneous
matters or influences, such as tampering with the jury, have been in-
troduced into the courtroom.256 But, a recent case held that affidavits of
jurors that they had been influenced by an unauthorized statement of a
bailiff that a verdict must be reached were inadmissible.257 The practice
of interviewing jurors after trial as to their state of mind during trial is
to be disapproved.258 Jurors will not be heard "for the purpose of im-
peaching the verdict returned where the facts sought to be shown are
such that they essentially inhere in the verdict." 25 A verdict supported
by the evidence cannot be upset by inquiry as to whether it was the result
of compromise or mistake.2" An affidavit by a juror that he has been
coerced by other jurors will be received only with great caution. 26-

Where affidavits are permitted they may be used in support of the motion
for a new trial,2 2 or in opposition to it.26

The trial judge may decide the motion for a new trial on affidavits
without the calling of witnesses.2" In a case involving newly dis-
covered evidence the court of appeals suggested that the trial court "did
the right thing in granting a hearing and seeing the witnesses." 26

It has been suggested that new trials based solely on affidavits
are not favored. A court of appeals has pointed out: "The affidavits
were ex parte, the affiants were not brought into court where they
might have been subject to cross-examination, and where the court
might have had an opportunity to observe their manner and de-
meanor." 266

In the absence of a stipulation by the Government that affidavits
alleging the improper constitution of a jury may be accepted as proof
in support of a motion for a new trial, it is incumbent on the defendant

256. Mattox v. United States, 146 U.S. 140 (1892) ; Steiner v. United States, 229
F.2d 745, 748 (9th Cir. 1956) ; United States v. Dressier, 112 F.2d 972, 979 (7th Cir.
1940) ; Chambers v. United States, 237 Fed. 513, 520 (8th Cir. 1916); see Note, 54
MicH. L. Rrv. 1003 (1956).

257. United States v. Brown, 99 F. Supp. 527, 528 (D. Alaska 1951), aff'd. 201
F.2d 767 (9th Cir. 1953).

258. United States v. Nystrom, 116 F. Supp. 771, 777 (W.D. Pa. 1953).
259. Hyde v. United States, 225 U.S. 347, 383 (1911) ; Armstrong v. United

States, 228 F.2d 764, 769 (8th Cir. 1956); Rakes v. United States, 169 F.2d 739, 745
(4th Cir. 1948) ; Young v. United States, 163 F.2d 187, 188 (10th Cir. 1947) ; Jordon
v. United States, 87 F.2d 64, 67 (D.C. Cir. 1936).

260. Dunn v. United Sates, 284 U.S. 390, 394 (1932) ; see Jorgensen v. York Ice
Machinery Corp., 160 F.2d 432 (2d Cir. 1947), 47 CoLuM. L. Rev. 1373.

261. Crenshaw v. United States, 116 F.2d 737, 741 (6th Cir. 1940).
262. Casey v. United States, 20 F.2d 752, 754 (9th Cir. 1927).
263. Albiza v. United States, 88 F.2d 138 (1st Cir. 1937).
264. United States v. Johnson, 327 U.S. 106 (1946) ; United States v. Troche, 213

F.2d 401, 403 (2d Cir. 1954).
265. United States v. Willis, 217 F.2d 941 (3d Cir. 1955).
266. Martin v. United States, 154 F.2d 269, 270 (6th Cir. 1946).
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to introduce, or to offer, distinct evidence in support of the motion,
since the formal affidavit alone, even though uncontradicted, is not
enough.267

Where the affiants make false affidavits and the defendant urges
them to do so, the affiants may be indicted for perjury and the defend-
ant for subornation of perjury.268

VI.

HEARING AND DETERMINATION OF MOTION.

Is the motion for a new trial a new proceeding, separate from what
has gone on before? The Court of Appeals for the District of
Columbia has stated that it "is a part of the original proceeding, as is
the district court's ruling thereon." 269 At common law the motion
for a new trial and the order following it were not a part of the
record.o

Rule 47 of the Federal Rules of Criminal Procedure provides: "A
motion other than one made during a trial or hearing shall be in writing
unless the court permits it to be made orally. It shall state the grounds
upon which it is made and shall set forth the relief or order sought.
It may be supported by affidavit." Thus, the motion for a new trial
may be made orally and it should state the grounds for the motion.

Rule 33 does not speak of "filing" the motion for a new trial.
Speaking of the corresponding Criminal Appeals Rule 11(3) one
court has stated that the motion

"may, within the time allowed by the Rules, be filed as of right
without sanction by the judge, and it then becomes his duty to
pass upon it. If the clerk improperly refuses to file it, the judge
can no doubt compel him to file it, or may entertain the motion
without filing. But the movant has no right, the court not being
in session, to present such a motion to the judge without filing,
or to compel the judge to file it for him with the clerk." 271

Mandamus cannot be used to compel the district court to file the motion
for a new trial, as filing is unnecessary, and if it were necessary the clerk
should file it.

267. Glasser v. United States, 315 U.S. 60, 87 (1942) ; Blodgett v. United States,
161 F.2d 47, 56, n. 4 (8th Cir. 1947).

268. Abbott v. Brown, 241 U.S. 606, 608 (1916).
269. Bruno v. United States, 180 F.2d 393, 394 (D.C. Cir. 1950). But in the first

case passed upon by the Supreme Court, Chief Justice Marshall stated that the motion
for new trial "is not a part of the proceedings in the cause." United States v. Daniel,
19 U.S. 542, 548 (1821).

270. Fairmont Glass Works v. Cub Fork Coal Co., 287 U.S. 474 (1933) ; Harrison
v. United States, 7 F.2d 259 (2d Cir. 1925).

271. Young v. Keeling, 130 F.2d 560, 561 (5th Cir. 1942).
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There is no obligation on the Government to file a written plead-
ing controverting a motion for a new trial when it controverts the
motion in oral argument."' The failure to file a written pleading is
not an admission of the facts set out in the affidavits supporting the
motion.

The defendant is entitled to consideration of his motion. In fact,
the older cases often stated that if the court did consider the motion
and then denied it, the appellate court would not review the denial.278

As early as 1892, the Supreme Court made it clear that the trial court
must give consideration to the motion and exercise the discretion con-
ferred upon it.274  What are concrete examples of failure to exercise
discretion? Where the trial judge failed to act on a motion for a
new trial presented in chambers because he mistakenly thought he
lacked authority to grant it except in court, his action constituted a
failure to exercise discretion.275  The court had a mistaken view that
it had no jurisdiction. Where the trial judge fails to consider a motion
based on recantation of a witness because he thinks that this is not
a proper ground, the appellate court will order him to consider the
motion .2 7  If at the hearing on the motion for a new trial the trial judge
excludes competent evidence bearing on the issue raised by the motion,
his action is reviewable on appeal.277  The court referred to the action
of the trial judge as a failure to exercise his discretion, but in reality
the judge acted positively and erred in his interpretation of the law.27

1

Where the trial court refuses to consider the reasons set out in the
motion, this is a refusal to exercise discretion.27 9  Another instance of
failure to exercise discretion is that of misinterpreting the facts of the
case. In one case, the court, misunderstanding the facts, took an
erroneous view of the purpose and effect of the affidavits offered by the
defendant on his motion for'a new trial. Believing that the facts were
immaterial, it failed to consider the affidavits. The appellate court

272. United States v. Marachowsky, 213 F.2d 235, 239 (7th Cir. 1954).
273. Firotto v. United States, 124 F.2d 532, 536 (8th Cir. 1942).

274. Mattox v. United States, 146 U.S. 140 (1892).
275. Fairmont Glass Co. v. Cub Fork Coal Co., 287 U.S. 474, 483 (1933) ; Dwyer

v. United States, 170 Fed. 160 (9th Cir. 1949) ; Notes, 98 U. PA. L. REv. 575, 576
(1950), 32 MICH. L. REv. 387, 392 (1934).

276. Harrison v. United States, 7 F.2d 259, 262 (2d Cir. 1925).
277. Fairmont Glass Works v. Cub Fork Coal Co., 287 U.S. 474, 482 (1933)

Mattox v. United States, 146 U.S. 140 (1892); Note, 32 MicH. L. REV. 387, 392
(1934).

278. Note, 98 U PA. L. Rtv. 575, 576 (1950).
279. Harrison v. United States, 7 F.2d 259 (2d Cir. 1925) ; Ogden v. United States,

112 Fed. 523 (3d Cir. 1902).
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ordered a new trial."' If the court misunderstood the facts of the case
it could not pass on the affidavits properly..

A motion for a new trial may be amended. Such amendment is
more likely to occur where there is newly discovered evidence."8' A
supplemental motion has been allowed. 82

The hearing on the motion may be held in another district of the
division. 2" When the former circuit courts existed, the hearing was
held before two or three judges."s  Today, the hearing is before a
single judge, normally the judge who tried the case. But, there will be
occasions when another judge ought to hear the motion for a new trial.
This is true where it might be necessary for the first judge to testify
at the hearing on the motion.28 5

When the judge who conducted the first trial withdraws from the
case, the motion for a new trial should be heard by a judge designated
by the chief judge of the court of appeals. 2 6  However, if the motion is
heard by another judge of the district with the consent of the parties,
want of such designation is not reversible error.2 87

Suppose the motion for a new trial is made before the judge who
tried the case, but is left undecided by him because of death or in-
capacity. May another judge rule on the motion? It has been so
held in federal civil cases.2 8 An early federal criminal case held that
where the trial judge died before passing on the motion and before the
time to move had expired, his successor could have granted a new trial
on the presumption that the trial judge had not been content to enter
judgment on the verdict. 29 But, sixty years later it was held that
under the federal statutes and under the prior law, the successor could
pass on the motion where the evidence was taken by way of stenographic
notes or the successor was otherwise satisfied that he could pass on
the motion.2  The court said that there was no conflict with the

280. Smith v. United States, 281 Fed. 696, 698 (4th Cir. 1922).
281. Johnson v. United States, 149 F.2d 31, 32 (7th Cir. 1945).
282. Lee U. Ong v. United States, 264 Fed. 315 (9th Cir. 1920).
283. Dwyer v. United States, 170 Fed. 160, 162 (9th Cir. 1909).
284. In re Claasen, 140 U.S. 200 (1891) ; United States v. McKee, 26 Fed. Cas.

1101, No. 15683 (C.C.E.D. Mo. 1876).
285. Bruno v. United States, 180 F.2d 393, 394 (D.C. Cir. 1950). Defendant al-

leged that there had been no valid waiver of the right to jury trial.
286. 28 U.S.C. §§ 291-292, 295-296 (1952).
287. Rakes v. United States, 163 F.2d 771 (4th Cir. 1947). The motion was on

the ground of newly discovered evidence.
288. Magee v. General Motors, 213 F.2d 899 (3d Cir. 1954), 34 N n. L. Rrv. 153;

see also 47 Micr. L. R~v. 282 (1948).
289. United States v. Harding, 26 Fed. Cas. 131, No. 15301 (C.C.E.D. Pa. 1846).

The history of the rule in England is stated on pp. 137-138 of this report.
290. United States v. Meldrum, 146 Fed. 390 (D. Ore. 1906), aft'd, 151 Fed. 177

(9th Cir. 1907). Both decisions relied on New York Life & Fire Ins. Co. v. Wilson,
33 U.S. (8 Pet.) 291 (1834) ; see 21 NEB. L. Rnv. 171 (1942).
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earlier case, as in that case the facts were not preserved. There is no
constitutional right to have only the original judge pass on the
motion.291 Rule 25, which is concerned with the disability of the
presiding judge, makes it possible for another judge to proceed with
the case, "but if such other judge is satisfied that he cannot perform
these duties because he did not preside at the trial or for any other
reason, he may in his discretion grant a new trial." The death of
Federal District Judge Hulen of Missouri is likely to raise the issue
very shortly.

The defendant has "no constitutional right to be present at the
hearing" of the motion for a new trial. 2 The hearing on the hotion
"is in no sense a part of the criminal trial at which the Constitution
requires the presence of the accused." 293 Rule 43 does not call for
presence of the defendant.294

What about the right to counsel on a motion for a new trial? The
cases are not clear as to the existence of such a right. One case has
simply held that if the motion for a new trial is untimely, so that the
trial court is deprived of its jurisdiction, a defendant cannot complain
if the trial court fails to appoint any of three attorneys requested by the
defendant and instead appoints the attorney who represented him at the
trial, even though the defendant is now antagonistic toward him.295

The retaining of new counsel does not extend the time in which to
move for a new trial even though such counsel is unable to familiarize
himself with the record.296 Where a defendant's counsel continues to
represent him after trial during the period for moving for a new trial,
and counsel fails to move during that period, it must be concluded, in
the absence of a showing that any basis existed for such a motion, that
the motion would have been unavailing.29 7  The accused cannot argue
later in a habeas corpus proceeding that no counsel was provided to

291. United States v. Meldrum, 146 Fed. 390, 395-396 (D. Ore. 1906).
292. Barker v. United States, 142 F.2d 805, 806 (4th Cir. 1944).
293. Id. at 806; accord, Bell v. United States, 129 F.2d 290, 291 (5th Cir. 1942).

Both cases involved applications for the writ of error coram nobis. The defendant was
in prison serving his sentence after conviction. For a prior case holding that the de-
fendant has no right to be present at the hearing and determination of his motion for
new trial, and that his absence does not invalidate the sentence, see Alexis v. United
States, 129 Fed. 60, 64 (4th Cir. 1904).

294. The Committee Note says that the rule "does not apply to hearings on motions
made prior to or after trial," and cites United States v. Lynch, 132 F.2d 111 (3d Cir.
1942).

295. Marion v. United States, 171 F.2d 185, 186 (9th Cir.), cert .denied, 337 U.S.
944 (1949).

296. Drown v. United States, 198 F.2d 999, 1007 (9th Cir. 1952), cert. denied, 344
U.S. 920 (1953); Pugh v. United States, 197 F.2d 509, 511 (9th Cir. 1952).

297. Errington v. Hudspeth, 110 F.2d 384, 386 (10th Cir.), cert. denied, 310 U.S.
638 (1940) ; see also De Maurez v. Swope, 104 F.2d 758, 759 (9th Cir. 1939).
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move for a new trial. Where the defendant during the criminal proceed-
ing has had counsel who withdrew with his consent and has employed
new counsel on the day the trial opened, the denial of a continuance
was not a ground for new trial or appeal after the court had pointed
out that there would be an adjournment after the selection of the jury,
at which time counsel could confer with the defendant.2"' Where the
court appointed counsel for defendant who then pleaded guilty, the court
declined to appoint other counsel when defendant moved for a new
trial and other relief.2

1
9

To what extent must the trial court permit witnesses to testify
for the defendant at the hearing on the motion for a new trial? This
question has been seldom discussed in the cases. But, in a recent
decision of a court of appeals it was held that when the defendant
alleged fraud by the principal witness for the Government, the trial
court need not have heard a witness summoned by the defendant after
he had admitted that the witness could not establish that the principal
witness had lied at the trial."' 0 A defendant may not complain of the
refusal of the trial court to take oral testimony at the hearing on the
motion for a new trial when he himself offers no testimony.3 01

In practice, testimony of other convicted persons is not likely to
win the defendant a new trial on the ground of newly discovered evi-
dence. For example, the court of appeals upheld the district court in
denying a new trial based on the testimony of a prison inmate, convicted
of five felonies, as to statements by a fellow inmate that he had received
certain inducements to testify for the Government."' 2

May the defendant at the hearing on the motion for a new trial
be precluded from presenting evidence by operation of the rules of
privilege in the law of evidence? In one case it was held that a tele-
gram from the codefendant's wife to the codefendant's former attorney
and three letters from the codefendant to such attorney could have been
considered by the court when attached to and made part of the defend-
ant's motion for a new trial, as they were thus made public. The
present attorney for the codefendant could not object. It made no

298. United States v. Yager, 220 F.2d 795, 796 (7th Cir. 1955), cert. denied, 349
U.S. 963 (1955).

299. United States v. Kelley, 134 F. Supp. 582, 587 (W.D. Mich. 1955).
300. United States v. Rutkin, 208 F.2d 647, 655 (3d Cir. 1953) (Kalodner, J. dis-

sented).
301. United States v. Marachowsky, 213 F.2d 235, 239 (7th Cir. 1954).
302. Goodman v. United States, 97 F.2d 197 (3d Cir. 1938), cert. denied, 305 U.S.

578 (1939). When a group of defendants are tried and they fail to take the stand,
they will not be permitted to aid one of their number to secure a new trial by later of-
fering to make statements beneficial to him. McAteer v. United States, 148 F.2d 992
(5th Cir. 1945) ; Caplin v. United States, 148 F.2d 992 (5th Cir. 1937).

[VOL. 2: p. 293



NEW TRIAL IN FEDERAL CRIMINAL CASES

difference that the former attorney of the codefendant might have
breached his obligations to his client."

Where a witness testifies one way at the trial and another way at
the hearing on the motion for a new trial, he runs the risk of a perjury
prosecution. If the witness is of low intelligence the court may protect
him by refusing his testimony at the hearing, yet at the same time
assuming that he has in fact changed his story. °4

Where a defendant waives his right to present a portion of his
defense, and on motion for a new trial states that he would not attempt
to establish these facts on a new trial, it should not be granted. 30

One district judge stated that no "useful purpose could be served in
hearing oral argument" on the motion for a new trial since the trial
was free from prejudicial error and defendant's counsel had ably
presented the defense at the trial.306

Judge Jerome Frank, in a dissenting opinion, argues that the
majority of the court in denying a new trial on the ground of newly
discovered evidence, which merely impeached the evidence brought out
at the trial, in effect holds that the burden of proving innocence is
placed on the defendant, and he can obtain a new trial "only by offering
affirmative evidence to prove his innocence." 307 But, the presumption
of innocence operates only up to conviction. As another judge has
pointed out, a convicted defendant has the burden of demonstrating
prejudicial error on motion for a new trial. 08° It has been held that
when the defendant upon his motion alleged misconduct of a juror he
had the burden of proving it.8"9 The Supreme Court has stated that
the trial judge should not make assumptions in favor of the defendant
if the effect is to grant a new trial, but may do so if a denial is in-
volved. 1'

It would appear that in passing on a motion for a new trial the
court has much more discretion than it has in allowing a motion for
judgment of acquittal under rules 29(a) or 29(b). As Judge Jerome
Frank states in a dissenting opinion:

"A trial judge, before entry of judgment, and if the motion
is timely made, has a wide discretion to order a new trial (as

303. United States v. Miller, 61 F. Supp. 919, 921 (S.D.N.Y. 1945).
304. Winer v. United States, 229 F.2d 944, 950 (6th Cir. 1956).
305. United States v. Tomlinson, 90 F. Supp. 854, 857 (E.D. Pa. 1950).
306. United States v. Rossello, 107 F. Supp. 621, 622 (W.D. Pa. 1952).
307. United States v. On Lee, 201 F.2d 722, 724, 726 (2d Cir.), cert. denied, 345

U.S. 936 (1953).
308. United States v. Segelman, 86 F. Supp. 114, 117 (W.D. Pa. 1949).
309. United States v. Swett, 28 Fed. Cas. 3 No. 16427 (D. Me. 1879).
310. Holt v. United States, 218 U.S. 245 (1910).
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distinguished from ordering a directed verdict or entering a
judgment n.o.v.). When he exercises his sound discretion to order
a new trial, his order is reviewable (if at all) only for 'abuse of
discretion'." 1

In reviewing the record on a motion for a new trial, it has been
said that it is particularly important to relive the whole trial imagina-
tively and not to extract from isolated episodes abstract questions of
evidence and procedure. 1' In deciding on the motion, the trial judge
may utilize the knowledge he gained from presiding at the trial as well
as the showing made on the motion.318 The trial court may hear and
deny the motion for a new trial without having before it the trans-
script of testimony given at the trial where counsel for defendant fails
to challenge the accuracy of the summaries of testimony offered by the
Government.' 4 The failure of the defendant to take the stand may
be considered by the trial court in determining the motion for a new
trial and in denying it.313 The court may further consider an issue on
the construction of the federal criminal statutes which impose criminal
liability though not presented during the trial. 16 Prior to the Federal
Rules of Criminal Procedure it was held that the fact that the trial
judge had considered a probation report in determining the motion was
not ground for reversal.31 The court stated that this was common
federal practice. The same result would seem likely under the Federal
Rules of Criminal Procedure, as rule 32(c) (1) provides merely that the
probation report shall not be submitted to the court until the defendant
"has been found guilty."

The district court may proceed to make its ruling on the motion
immediately after the hearing. It was held not objectionable in one
case to have denied the motion "immediately after counsel for the
defendants and for the Government had completed their arguments

311. United States v. Troche, 213 F.2d 401, 404 (2d Cir. 1954). Rule 50 of the
Federal Rules of Civil Procedure is to a similar effect. Marsh v. Illinois Central R.R.,
175 F.2d 498 (5th Cir. 1949) ; see also United States v. Kelly, 119 F. Supp. 217 (D.D.C.
1954) ; United States v. Robinson, 71 F. Supp. 9 (D.D.C. 1947).

312. United States v. Stoehr, 100 F. Supp. 143, 164 (W.D. Pa. 1951). The court
applied an analogous statement of the Supreme Court as to appeals in Johnson v. Unit-
ed States, 318 U.S. 202 (1946).

313. United States v. Johnson, 327 U.S. 106 (1946); United States v. On Lee,
201 F.2d 722 (2d Cir.), cert. denied, 345 U.S. 936 (1953) ; Harrison v. United States,
191 F.2d 874 (5th Cir. 1951) ; United States v. Derosier, 141 F. Supp. 397 (W.D.
Pa. 1956).

314. United States v. Marachowsky, 213 F.2d 235, 235-240 (7th Cir. 1954).

315. Mayer v. United States, 259 Fed. 216, 217 (6th Cir. 1919).

316. United States v. Decker, 51 F. Supp. 20, 24 (D. Md. 1943).

317. Evans v. United States, 122 F.2d 461, 468 (10th Cir. 1941).

[VOL. 2: p. 293



NEW TRIAL IN FEDERAL CRIMINAL CASES

on the motion." 3" The court may overrule immediately if the motion
raises only issues considered during the trial, but not where it raises
issues arising after submission of the case to the jury, or where newly
discovered evidence is involved. 19 No time limit is fixed in rule 33
as to how late the motion may be ruled upon, but a reasonable time
should be permitted.

Rule 33 permits the defendant to move for a new trial on the
ground of newly discovered evidence even though an appeal is pending,
but the motion may be granted only upon remand by the appellate court.
The purpose of this provision is to expedite the proceedings. 20 Where
the trial court finds that the motion should be granted, the court of
appeals, without itself determining whether the motion should be
granted, should remand unless no reasonable basis for the motion exists
and the trial court abused its discretion in granting a new trial.3 21

When the trial judge rules on a motion for a new trial, must he or
should he write an opinion? District Judge Merrill Otis has asserted
that he has a duty to prepare and file a memorandum of his reasons
not only for the benefit of the parties but particularly for the appellate
court. 22

Judge Mars has pointed out that neither the federal statutes nor
the rules cast any light on the power of the trial judge to reconsider
his denying or granting of a motion for a new trial.3  Where a
motion for reargument of the motion for a new trial is made after
the time for appeal from the denial of the former motion has passed,
denial of the motion for reargument is discretionary, and will be reversed
only for abuse of discretion.3 24 Where no new matter is alleged, denial
of the motion for reargument is proper as granting it amounts to an
attempt to extend the time for appeal from the order denying the
former motion. If a new trial is granted to some of a group of de-
fendants, this is likely to result in a request for reargument by those
denied a new trial. 25

318. United States v. Marachowsky, 213 F.2d 235, 240 (7th Cir. 1954). rhe ap-
pellate court will not reverse unless prejudice is shown. Stewart v. United States, 300
Fed. 769, 787 (8th Cir. 1924).

319. Gourdain v. United States, 154 Fed. 453, 460 (7th Cir. 1907). There need be
no stay of proceedings or extent of deliberation.

320. Rakes v. United States, 163 F.2d 771, 772 (4th Cir. 1947).

321. Ibid.

322. United States v. Walker, 19 F. Supp. 969 (W.D. Mo. 1937) ; United States
v. Clark, 19 F. Supp. 972 (W.D. Mo. 1937).

323. United States v. Smith, 156 F.2d 642, 644 (3d Cir. 1946). But he points out
that most state court cases allow reconsideration during the term.

324. United States v. Froehlich, 166 F.2d 84 (2d Cir. 1948).

325. United States v. Flynn, 131 F. Supp. 742 (S.D.N.Y. 1955).
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