Volume 1 | Issue 2 Article 2

1956

Manufacturing Federal Diversity Jurisdiction by the Appointment
of Representatives: Its Legality and Propriety

Donald S. Cohan

Mercer D. Tate

Follow this and additional works at: https://digitalcommons.law.villanova.edu/vlir

6‘ Part of the Jurisdiction Commons

Recommended Citation

Donald S. Cohan & Mercer D. Tate, Manufacturing Federal Diversity Jurisdiction by the Appointment of
Representatives: Its Legality and Propriety, 1 Vill. L. Rev. 201 (1956).

Available at: https://digitalcommons.law.villanova.edu/vir/vol1/iss2/2

This Article is brought to you for free and open access by Villanova University Charles Widger School of Law Digital
Repository. It has been accepted for inclusion in Villanova Law Review by an authorized editor of Villanova
University Charles Widger School of Law Digital Repository.


http://digitalcommons.law.villanova.edu/
http://digitalcommons.law.villanova.edu/
https://digitalcommons.law.villanova.edu/vlr/vol1
https://digitalcommons.law.villanova.edu/vlr/vol1/iss2
https://digitalcommons.law.villanova.edu/vlr/vol1/iss2/2
https://digitalcommons.law.villanova.edu/vlr?utm_source=digitalcommons.law.villanova.edu%2Fvlr%2Fvol1%2Fiss2%2F2&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/850?utm_source=digitalcommons.law.villanova.edu%2Fvlr%2Fvol1%2Fiss2%2F2&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.villanova.edu/vlr/vol1/iss2/2?utm_source=digitalcommons.law.villanova.edu%2Fvlr%2Fvol1%2Fiss2%2F2&utm_medium=PDF&utm_campaign=PDFCoverPages

Cohan and Tate: Manufacturing Federal Diversity Jurisdiction by the Appointment o

Villanova Law Review

VoLuME 1 May, 1956 NUMBER 2

MANUFACTURING FEDERAL DIVERSITY JURISDICTION
BY THE APPOINTMENT OF REPRESENTATIVES:
ITS LEGALITY AND PROPRIETY.

DonaLp S. CoHAN T
AND
Mercer D. TaTE §

Introduction

The subject of federal diversity jurisdiction, with the problems
inherent therein, has been the object of research among legal scholars,
constitutional fabricators and jurisprudential analysts since the incep-
tion of our Constitution.! The subject of this Article is a very narrow
segment of the diversity jurisdiction of the federal courts. The Article
is limited to those controversies to which a representative has become
a party after the primary activity of other persons has caused the
controversy to arise. It will deal with executors, administrators,

+ A.B,, 1951, Amherst College; LLB., 1954, Harvard University ; Member, Phila-
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1+ A.B., 1952, Amherst College; LLB., 1955, Harvard University; Member, Phila-
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1. FRANKFURTER AND Lanpis, THE BusiNess oF THE SupreMe Courr 86-102,
136-41 (1928) ; Charles E. Clark, Diversity of Citizenship Jurisdiction of the Federal
Courts, 19 A.B.A.J. 499 (1933) ; Yntema, The Jurisdiction of the Federal Courts in
Controversies Between Citizens of Different States, 19 AB.A.J. 71, 149, 265 (1933) ;
Howland, Shall Federal Jurisdiction of Controversies Between Citizens of Different
States Be Preserved?, 18 A.B.A.J. 499 (1932) ; Parker, The Federal Jurisdiction and
Recent Attacks Upon It, 18 AB.A.J. 433, 437-439 (1932) ; Morse, Judicial Self-
Denial and Judicial Activism—The Personality of the Original Jurisdiction of The
Federal District Courts, 3 CLev.—Mar. L. Rev. 101, 126 (1954); Frankfurter,
Distribution of Judicial Power Between United States and State Courts, 13 CorRNELL
L.Q. 499, 520-530 (1928); McGovney, A Supreme Court Fiction: III, 56 Harv. L.
Rev. 1225 (1943) ; Ball, Revision of Federal Diversity Jurisdiction, 28 ILL. L. Rev.
356 (1933); Wechsler, Federal Jurisdiction and the Revision of the Judicial Code,
13 Law & ConTEMmP. Pros. 216, 234 (1948) ; Limiting Jurisdiction of Federal Courts
—Comments by Members of Chicago University Law Faculty, 31 Micr. L. Rev. 59
(1932) ; Frankfurter, A4 Note on Diversitv Jurisdiction—In Reply to Professor
Yntema, 79 U. Pa. L. Rev. 1097 (1931); Yntema and Jaffin, Preliminary Analysis
of Concurrent Jurisdiction, 79 U. Pa. L. Rev. 869 (1931) ; Keeffe, Twenty Nine Dis-
tinct Damnations of the Federal Practice—and a National Ministry of Justice, 7
Vanp. L. Rev. 636, 655 (1954).
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trustees of an express trust, receivers, guardians, assignees, subrogees,
injured parties under direct action statutes, corporations, class actions
and unincorporated associations. In order to explore this subject ef-
fectively, general principles of diversity jurisdiction and the specific
problems of collusion, the real party in interest, capacity to sue and
be sued, citizenship and other related subjects shall be examined. The
effect of the Federal Rules of Civil Procedure in this area will also be
considered. Fina]l};, the Article will consider some observations and
recommendations on the general issue of federal diversity jurisdiction.

I
A General View of the Subject

In 1833, Joseph Story wrote of the Constitution’s diversity clause
as follows:

(13

. Although the necessity of this power may not stand upon
grounds quite as strong, as some of the preceding, there are high
motives of state policy and public justice, by which it can be
clearly vindicated. There are many cases, in which such a power
may be indispensable, or in the highest degree expedient, to carry
into effect some of the privileges and immunities conferred, and
some of the prohibitions upon states expressly declared, in the
constitution. .

“Nothing can conduce more to general harmony and confi-
dence among all the states, than a consciousness, that controversies
are not exclusively to be decided by the state tribunals; but may, at
the election of the party, be brought before the national tri-
bunals, .

“. . . A corporation, as such, is not a citizen of a state in

| the sense of the constitution. But . . . a citizen of a state is
entitled to sue, as such, notwithstanding he is a trustee for others,
or sues in autre droit, as it is technically called, that is, as repre-
sentative of another. . . .”?2

In 1954, of the same clause Felix Frankfurter wrote:

“The stuff of diversity jurisdiction is state litigation. .

“A legal device like that of federal diversity jurisdiction
which is inherently, as I believe it to be, not founded in reason,
offers constant temptation to new abuses. .

“, Is it sound public policy to withdraw from the incentives
and energies for reforming state tribunals, where such reform is
needed, the interests of influential groups who through diversity
litigation are now enabled to avoid state courts?” 3

2. Srory, COMMENTARIES 628-29, 632 (1833).

)
3. Lumbermen’s Mut. Cas. Co. v. Elbert, 348 U.S, 48, 53, 54-55, 60 (1954) (con-
curring opinion).
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The evidence we have as to the early history of diversity jurisdic-
tion leaves us somewhat lacking in conclusive answers as to the purposes
underlying the constitutional and legislative provisions.* The traditional
reason, that it was necessary to have protection from local prejudice
against nonresidents, was classically stated by Chief Justice Marshall:

“However true the fact may be, that the tribunals of the
states will administer justice as impartially as those of the nation,
to parties of every description, it is not less true that the Con-
stitution itself either entertains apprehensions on this subject, or
views with such indulgence the possible fears and apprehensions
of suitors, that it has established national tribunals for the decision
of controversies between aliens and a citizen, or between citizens
of different states.” ®

Mr. Justice Story reiterated this reason perhaps more pointedly:

“The Constitution has presumed (whether rightly or wrongly
we do not inquire) that state attachments, state prejudices, state
jealousies, and state interests, might sometimes obstruct, or con-
trol, or be supposed to obstruct or control, the regular adminis-
tration of justice. . . . No other reason than that which has
been stated can be assigned, why some, at least, of these cases
should not have been left to the cognizance of the state courts.”®

There was not much discussion of diversity jurisdiction prior to
the conventions for ratification of the Constitution, and the traditional
reason has been severely questioned.” There seems to be some evidence
of a fear of state legislators as a danger to out-of-state creditors; of
a lack of confidence in elective judges; of a fear of legislative review
in some states; and a desire to create strong businessmen’s courts.®
Madison felt that this was just a temporary provision which would
allow federal courts to handle these controversies until “they find the
tribunals of the states established on a good footing.” ?

The constitutional provision that ‘“The judicial Power shall ex-
tend to . . . Controversies . . . between Citizens of different

4. Yntema, The Jurisdiction of the Federal Courts in Controversies Between Citi-
gens of Different States, 19 A.B.A.J. 71 (1933) ; Friendly, The Historic Basis of Di-
versity Jurisdiction, 41 Harv. L. Rev. 483 (1928).

. Bank of United States v. Deveaux, 9 U.S, (5 Cranch) 61 (1809).

6. Martin v. Hunter’s Lessee, 14 U.S. (1 Wheat.) 304, 347 (1816).

8 (7.955()3 Friendly, The Historic Basis of Diversity Jurisdiction, 41 Harv. L. Rev.
3 (1928).

8. Id. at 495-498. See also Frank, Historical Bases of the Federal Judicial Sys-
tem, 13 Law & ConTEMme. Pros. 3, 22-28 (1948).

9. 3 Errior, DEBaTES 536 (2d ed. 1941). Washington himself stated in his second
annual address to Congress in 1790: “The laws you have already passed for the estab-
lishment of a Judiciary System have opened the doors of Justice to all descriptions of
persons. You will consider in your wisdom, whether improvements in that system may
yet be made; . . .” 31 WrirtiNcs oF GrorGE WasHINGTON 167 (Fitzpatrick ed. 1939).
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States” ** did not establish courts vested with this jurisdiction. Tt
provided limits or boundaries within which Congress could establish
courts with such jurisdiction.'! Congress responded with the Judiciary
Act of 1789, vesting the circuit courts with original jurisdiction con-
current with the states, of suits ‘“‘between a citizen of the State where
the suit is brought, and a citizen of another State.” 12

The nation was not very concerned about federal jurisdiction until
the Constitution was nearly a century old. Until that time the federal
courts were not overloaded and Supreme Court Justices had time to sit
frequently on circuit. With transportation more difficult, controver-
sies did not cross state lines as frequently; they were more often local
in character and therefore solely within the jurisdiction of the state
courts.

Significantly, there was no change in the diversity jurisdiction
until 1875, when the provision was broadened to include any suit
“in which there shall be a controversy between citizens of different
States. . . .”* Until this time there had been little strain on the
diversity jurisdiction of the federal courts. In the same 1875 Act,
however, there were included various restrictions on the federal juris-
diction, including the anti-collusion provision which found wide use
for the next thirty-five years.!

In 1887 Congress raised the jurisdictional amount to $2,000 '
but made no other changes in the diversity provisions although the
Judicial Code experienced a major revision. Again in 1911 the
jurisdictional amount was raised to $3,000® Until 1948 there were
no changes made in the jurisdictional provisions, with the exception
of the 1940 extension of the diversity clause to include citizens of the
District of Columbia.” In 1948, during another major revision of
the Judicial Code, no change was made in the basic grant of diversity
jurisdiction, but the anti-collusion and anti-assignment clauses were
combined into a more general provision.

The present statute provides:

“(a) The district courts shall have original jurisdiction of all
civil actions where the matter in controversy exceeds the sum

10. U. S. Consr. art, 111, § 2.

11. Ex Parte McCardle, 74 U.S. (7 Wall.) 506 (1868); Sheldon v. Sill, 49 U.S.
(8 How.) 441 (1850) ; Turner v. Bank of North-America, 4 U.S. (4 Dall.) 8 (1799).

12. Act of Sept. 24, 1789, c. 20, § 11, 1 Stat. 73, 78.

13. Act of March 3, 1875, c. 137, § 1, 18 Stat. 470.

14. Act of March 3, 1875, c. 137, § 5, 18 Srar. 470, 472.
15. Act of March 3, 1887, ¢. 373, § 1, 24 Srar. 552.

16. Act of March 3, 1911, c. 231, § 24, 36 Srar.

17. Act of Apr. 20, 1940, c. 117, 54 Srar. 143.

https://digitalcommons.law.villanova.edu/vir/voll/iss2/2
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or value of $3,000 exclusive: of interests and costs, and is
between:

(1) Citizens of different States: . . .”18

Congress has adopted the exact language of the Constitution with
respect to diversity jurisdiction. It has not attempted to define this
language; this has been left to the courts. Accordingly, the courts,
where they define the jurisdiction, are primarily construing the statute.

The question of the citizenship of a representative party as the
basis for federal jurisdiction first arose in the Supreme Court in 1808
in Chappedelaine v. Dechenaux.'®* By that time the Supreme Court
had already ruled that diversity of citizenship must exist between all
plaintiffs and all defendants.®® Thus, in Chappedelaine v. Dechenaux,
a finding that either the executor or his testator were of diverse
citizenship from the defendant would not have sufficed. The facts of
the case were that the plaintiffs, both citizens of France, were executors -
of the estate of a Georgia decedent. They sued on a debt due their
testator from another Georgia testator for whom the defendant, also
a Georgian, was executor. Thus, if the parties had to stand on the
citizenship of their testators, jurisdiction would have failed, since the
original debt would have produced a purely local controversy had
the testators lived until settlement of the debt. An impatient Chief
Justice Marshall interrupted counsel at the very beginning of his ar-
gument on the jurisdictional question, with the remark that “The
present impression of the court is, that the case is clearly within the
jurisdiction of the courts of the United States. The plaintiffs are aliens,
and although they sue as trustees, yet they are entitled to sue in the
circuit court.” # ' '

Thus, the Supreme Court predicated the diversity jurisdiction of
the federal courts on the now well-established procedural rule that
the parties need only be the proper parties to the action at the time
the jurisdiction of the court attaches.??

18. 62 SraTt. 920 (1948), 28 U.S.C. §1332 (1952).
19. 8 U.S. (4 Cranch) 306 (1808).

20. Strawbridge v. Curtiss, 7 U.S. (3 Cranch) 267 (1806). Thus, if any one
plaintiff and any one defendant had identical citizenship, diversity was destroyed.

21. 8 U.S. (4 Cranch) 306, 308 (1808). It is interesting to speculate whether Mar-
shall’s position would have been so abruptly unquestionable to him had it been a con-
troversy between citizens of different states, rather than one where “an alien is a
party” under 1 Srar. 73, 78 (1789). It seems doubtful that it would have been.

22. That this test is procedural is evident from the jurisdictional significance of
the real party in interest provision, Fep. R. Cwv. P. 17(a). See 3 Moore, FEpERAL
Pracrice 1311-1329 (2d ed. 1948) ; 1 CvycLoPEpIA or FEDERAL Procepurr 448-457 (3d
ed. 1951); 2 BarroN & Horrzorr, FEDERAL PracTICE AND PrROCEDURE 5-23 (Rules ed.
1950). See also, 1 KEnT, CoMmMENTARIES 348, 349 (2d ed. 1832) ; the rule there stated
was repeated verbatim in 1 Kent, CoMMENTARIES 349 (13th ed. 1884).

Published by Villanova University Charles Widger School of Law Digital Repository, 1956
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II
General Principles

There are several principles of law which have permeated the
courts’ interpretation of federal diversity jurisdiction based on rep-
resentation. A brief discussion of these principles at this point will
aid in a better understanding of the later development of specific diver-
sity problems.

Real Party In Interest—At common law an action could be
instituted only in the legal titleholder’s name. Those having equitable
interests could not bring suit on their own account.® Later develop-
ment allowed one having the beneficial interest to start suit for his
own benefit in the legal owner’s name, with the beneficial owner as
the real party in interest.?* In the foregoing situation one having
the beneficial or equitable interest could sue in his own name in equity.
As law and equity became one, suits were permitted in the name of
the real party in interest.?

The real party in interest is that person whom the law recognizes
to have the right to come into court and seek relief.2®

Certain courts, when dealing with the real party in interest con-
cept, have used Rule 17(a) of the Federal Rules of Civil Procedure to
develop this principle. The federal courts have long had a procedural
rule that every action shall be prosecuted in the name of the real party
in interest. Formerly this was Equity Rule 37,*" and it is presently
Rule 17(a) of the Federal Rules of Civil Procedure. It states:

“Every action shall be prosecuted in the name of the real
party in interest: but an executor, administrator, guardian, trustee
of an express trust, a party with whom or in whose name a con-
tract has been made for the benefit of another, or a party author-
ized by statute may sue in his own name without joining with
him the party for whose benefit the action is brought; . . .” 28

23. Edmunds v. Illinois Central Ry., 80 Fed. 78 (C.C.N.D. La. 1897); Thomas-
Bonner Co. v. Hoover, Owens & Rintachler Co., 284 Fed. 377, 383 (S.D. Ohio, 1920),
aff’d, 284 Fed. 386 (6th Cir. 1922) ; Clark and Hutchins, The Real Party in Interest,
34 Yare L. J. 258, 261, 262, 276 (1925).

24. Arkansas Valley Smelting Co. v. Belden Mining Co., 127 U.S, 379 (1888);
Delaware County Comm'rs v. Diebold Safe & Lock Co., 133 U.S. 33 (1890); Taylor
Co. v. Anderson, 275 U.S. 431 (1928).

25. See Clark and Moore, A New Federal Civil Procedure, 44 YarLe L.J. 1291,
1310-1312 (1935).

26. See Simes, The Real Party in Interest, 10 Ky, L.J. 60, 61 (1922) ; Clark and
Hutchins, The Real Party in Interest, 34 YaLe L.J. 258 (1925); 3 Moore, FEDERAL
Pracrice 1305 (2d ed. 1948).

27. Lloyd Moore Inc. v. Swartz, 26 F. Supp. 188 (E.D. Pa. 1938).
28, Frp. R. Cwv. P. 17(a).

https://digitalcommons.law.villanova.edu/vir/voll/iss2/2
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The language of the rule is not absolutely clear.®® It has been
commented that the “but” clause does not delineate an exception to
the real party in interest rule; rather that the enumerated parties are
to be included as real parties in interest within the meaning of the
rule and their listing is made so as to insure this right.®

This provision is designed to be a procedural rule, but the courts
have afforded it, as the cases later considered will show, a jurisdic-
tional status. Congress did not expressly give it a jurisdictional
status, since no substantive changes were intended by the codification
according to the enabling statute® Nor could the rule make any
change in the pre-existing requirements for jurisdiction in the federal
courts, for Rule 82 itself provides:

“These rules shall not be construed to extend or limit the

jurisdiction of the United States courts or the venue of actions

therein” .32

Consequently, Rule 17(a) applies to the entitling of an action once
federal jurisdiction attaches.

Collusion—For various reasons, litigants have found it desirable
to take their suits into federal rather than state courts.®® This has
often led attorneys to prepare their cases with an eye to the creation
of a diversity of citizenship. Occasionally these schemes have been
scrutinized in the light of a congressional instruction which provides
that:

“A district court shall not have jurisdiction of a civil action
in which any party, by assignment or otherwise, has been im-
properly or collusively made or joined to invoke the jurisdiction
of such court.” 3

29. Professor Moore has stated that: “Its meaning perhaps would be more accurately
expressed if it read: An action shall be prosecuted in the name of the party who, by
the substantive law, has the right sought to be enforced. The reason for its retention,
no doubt, was due to the feeling that judicial construction by the federal equity courts
and the courts of the states that have such provisions had reduced its ambiguities to a
minimum, and that an experiment with other language might only cause new difficul-
ties.” Moore, Federal Rules of Civil Procedure: Problems Raised by the Preliminary
Draft, 25 Gro. L. J. 551, 564-65 (1937).

30. 3 Moorg, FEpDERAL Pracrice 1365 (2d ed. 1948).

31. 48 Srar. 1064 (1934), 28 U.S.C. §2072(2) (1952) : “Such rules shall neither
abridge, enlarge, nor modify the substantive rights of any litigant.”

32. Fen. R. Cwv. P. 82.

33. See Kaufmann Estate, 87 Pa. D & C 401 (O.C,, Phila. 1954) ; Johnson, Minor,
3 Fid. Rep. 337 (1953). In the latter case, Van Roden, P.]J. (O.C. Del. County) re-
fused to remove a non-resident guardian who had been appointed solely to create
diversity.

34. 62 Srar. 935 (1948), 28 U.S.C. §1359 (1952).

Published by Villanova University Charles Widger School of Law Digital Repository, 1956
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This statute has a long and troubled history. In the first Judiciary
Act of 1789 Congress prohibited jurisdiction of the circuit court

“unless a suit might have been prosecuted in such court to re-
cover the said contents [of any chose in action] if no assignment
had been made, except in cases of foreign bills of exchange.”

This was a wooden rule. It militated against many bona fide transfers
and kept controversies out of the federal courts which might just as
well have been there. It more than served to curb the fear of col-
lusive assignment. On the other hand, it excepted two important types
of choses in action from its coverage: foreign bills of exchange and
corporate bearer paper.®® Nothing prevented the use of assignments
of these choses in action to create the necessary diversity of citizenship.
To overcome the restrictions of the clause, the courts found it ad-
visable to limit the term “chose in action” by excluding from its
scope (1) an implied in law duty or promise,® and (2) a transfer of
a property interest.3®

In 1875 Congress passed a statute designed to cut down on the
manufacture of federal jurisdiction. It authorized dismissal of any
suit which

“does not really and substantially involve a dispute or controversy
properly within the jurisdiction of said circuit court, or that the
parties to said suit have been improperly or collusively made or
joined, either as plaintiffs or defendants, for the purpose of creat-
ing a case cognizable or removable under this act . . .” 3%

This act survived in substance until in 1948 it was combined with the
earlier anti-assignment provision to form the present section 1359,
which was thought to eliminate much “legislative jargon” *! and take
a more direct approach.

35. Act of Sept. 24, 1789, c. 20, § 11, 1 Srar. 73, 78, 79. See Sheldon v. Sill, 49
U.S. (8 How.) 440 (1850). In 1875 the statute was amended further to exclude
“promissory notes negotiable by the law merchant,” 18 Srar. 470. It was re-enacted in
substantially the same form in 1888, 25 Star. 433, and in 1911, 36 Star. 1091.

36. See Bonnafee v. Williams, U.S. (3 How.) 574 (1845).

37. See Irvine v. Bankard, 181 Fed. 206 (C.C.D. Md. 1910) eff’d per curiam, 184
Fed. 986 (4th Cir. 1911).

38. Brown v. Fletcher, 235 U.S. 589 (1915). See also, generally, HaLt, CoLLUSIVE
Surrs 1IN THE FEDERAL Courts 54-70 (unpublished thesis in Harvard Law School
Library 1931) ; Cuarrerz & GLovir, THE BouNpARY LINES oF THE FEDERAL DivER-
SITY JURISDICTION 15-19 (unpublished thesis in Harvard Law School Library 1930).

39. Act of March 3, 1875, c. 137, § 5, 18 Stat. 470, 472, See Farmington v. Pills-
bury, 114 U.S. 138 (1885) (corporate bearer paper collusively assigned).

40. 62 Star. 935 (1948), 28 U.S.C. §1359 (1952).

41. See Comment, Chaos of Jurisdiction in the Federal District Courts, 35 IrL. L,
REev. 566, 569 (1941).

https://digitalcommons.law.villanova.edu/vir/voll/iss2/2
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Though a variety of collusive arrangements to create diversity
have failed,*® the statute has not proved sufficient, especially in recent
years.*® The purpose of denying a hearing to collusive suits was to
prevent the dockets of the federal courts from being overcrowded with
suits which were not within the purview of the Constitution or Con-
gress.*

Much of the difficulty with this statute has arisen because the
courts are loathe to give weight to the motive or purpose behind the
appointment of any particular representative.® If the representative
holds a valid legal appointment according to the applicable law, then
the federal court will usually accept that appointment as valid for
federal jurisdictional purposes as well as for the substantive purposes.*®

42. Steinberg v. Toro, 95 F. Supp. 791 (D.P.R. 1951), Martineau v. City of St.
Paul, 78 F. Supp. 892 (D. Minn. 1948), eff’d, 172 F.2d 777 (8th Cir. 1949) ; French
v. Jeffries, 149 F.2d 555 (7th Cir. 1945), cert. denied, 326 U.S. 755 (1945); Cerri v.
Akron-People’s Telephone Co., 219 Fed. 285 (N.D. Ohio 1914) ; Southern Realty Co.
v. Walker, 211 U.S. 603 (1909) ; Morris v. Gilmer, 129 U.S. 315 (1889) ; Farmington
v. Pillsbury, 114 U.S. 138 (1885); Little v. Giles, 118 U.S, 596 (1886); Wilson v.
Knox County, 43 Fed. 481 (C.C. Mo. 1890); Sere v. Pitot, 10 U.S. (6 Cranch) 332
(1810) ; Lipschitz v. Napa Fruit Co., 223 Fed. 698 (2d Cir. 1915) ; Northern Ins. Co.
v. St. Louis & Ry., 15 Fed. 840 (C.C. Mo. 1883); Newgass v. New Orleans, 33
Fed. 196 (C.C. Mo. 1888). Western Millers Mut. Fire Ins. Co. v. Thompson, 95 F.
Supp. 993 (D. Mo. 1951).

43. 62 Stat. 935 (1948), 28 U.S.C. §1359 (1952). Our research has been able to
discover only seventeen opinions which have construed section 1359 during the past
eight years. In three cases jurisdiction was denied on other grounds. Moynihan v.
Elliott, 195 F.2d 363 (5th Cir. 1952) ; Young v. Powell, 179 F.2d 147 (5th Cir. 1950) ;
Smith v. Sperling, 117 F. Supp. 780 (S.D. Cal. 1953). In eleven opinions jurisdiction
was upheld and section 1359 was held not applicable. Fallat v. Gouran, 220 F.2d 325 (3d
Cir. 1955) ; McCoy v. Blakely, 217 F.2d 227 (8th Cir. 1954) ; Birmingham Post v.
Brown, 217 F.2d 127 (5th Cir. 1954) ; Jaffe v. Philadelphia & Western R.R., 180 F.2d
1010 (3d Cir. 1950) ; Martineau v. City of St. Paul, 172 F.2d 777 (8th Cir. 1949) ; Lis-
enby v. Patz, 130 F. Supp. 670 (E.D.S.C. 1955) ; Fallat v. Gouran, 122 F. Supp. 610
(E.D. Pa. 1954), rev’d on other grounds, 220 ¥.2d 325 (3d Cir. 1955); Petrikin v.
Chicago, Rock Island & Pacific Ry.,, 15 F.R.D. 346 (W.D. Mo. 1954) ; Liberty Mu-
tual v. Tel-Mor, 92 F. Supp. 445 (S.D.N.Y. 1950) ; Odlevak v. Elliott, 82 F. Supp.
607 (D. Del. 1949) ; Jaffe v. Philadelphia & Western R.R., 80 F. Supp. 416 (E.D. Pa.
1948), aff’d, 180 ¥.2d 1010 (3d Cir. 1950). Three opinions, all quite weak, based their
ouster of jurisdiction on section 1359. Steinberg v. Toro, 95 F. Supp. 791 (D.P.R.
1951) ; Birkens v. Seaboard Service, 96 F. Supp. 245 (D. N.J. 1950) ; Martineau v.
City of St. Paul, 78 F. Supp. 892 (D. Minn. 1948), aff’'d on other grounds, 172 T-.2d
777 (8th Cir. 1949).

44, Lehigh Mining and M{g. Co. v. Kelly, 160 U.S. 327 (1895).

45. Mecom v. Fitzsimmons Drilling Co., 284 U.S. 183 (1931) : After the Louisi-
ana widow had sued the Oklahoma defendant and had taken a voluntary non-suit three
times, she had an Oklahoma citizen appointed administrator in her stead to sue on be-
half of the estate of the Louisiana decedent. Defendant’s motion to remove was denied.
The anti-collusion statute, it was said, did not apply, since it only referred to collusive
‘cjr;aﬁon of federal jurisdiction, whereas here jurisdiction was sought to be avoided or
efeated.

46. Jaffe v. Philadelphia & Western R.R., 180 F.2d 1010 (3rd Cir. 1950) ; Greene
v. Goodyear, 112 F. Supp. 27 (M.D. Pa. 1953) ; Hopkins v. Pennsylvania Power and
Light Co., 112 F. Supp. 136 (E.D. Pa. 1953) ; Burns v. Adam, 114 F. Supp. 355 (E.D.
Pa. 1953) ; Krivan v. Hourican, 117 F. Supp. 909 (W.D. Pa. 1954) ; Gould v. Subur-
ban Gas & Electric Light Co. 243 Fed. 930 (D. Mass. 1917) ; Stewart v. Patton, 32 F.
Supp. 675 (W.D. Tenn. 1940) ; Sisk v. Pressley, 81 F. Supp. 16 (E.D.S.C. 1948) ;
Southern Ohio Sav. Bank & Trust Co. v. Guaranty Trust Co. of N. Y., 27 F. Supp.
‘1135%) (S.D.N.Y. 1939); Cooper v. American Airlines, Inc,, 149 F.2d 355 (2d Cir.

45).
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This idea has merit and should be considered and presented to Con-
gress.

Certain factions feel that the overcrowding in the federal courts
could be corrected by the appointment of more judges and the ex-
pansion of the present court facilities.®* This may help, but the
suggestion does not face up to the symptoms creating the problem.
These suggestions would not increase the prestige nor the ability of
the federal courts to broaden their operation. Rather, it would only
water-down the federal courts’ effectiveness by expanding too quickly,
before trying other approaches to the overcrowding.?®® Mr. Justice
Frankfurter believes that the appointment of new federal judges would
actually weaken the federal judiciary. He stated, “A powerful judiciary
implies a relatively small number of judges.” 24

A strong argument can be marshalled for the position that the
federal courts should not accept diversity jurisdiction based on ap-
pointive representatives, such as guardians, where the federal court
feels that the appointment was made for the main purpose of creating
federal diversity jurisdiction.

Allowing diversity jurisdiction in cases where an out-of-state
representative is appointed to create federal jurisdiction is a perversion
of the diversity concept. Neither social prejudice nor any other reason
presented as an historic basis of diversity is present in this situation.
Rather, adroit lawyers are trying to get full measure for their clients.
These lawyers are to be congratulated for their persistence in their
client’s cause. State court appointments made with a view toward
creating diversity are to be accepted for it is in the best interest of the
litigant to have his case tried in a federal court and this is the state
court’s primary consideration. But, the foregoing situations do not
warrant federal court consideration and should be removed from the
federal dockets. They are not within the purview of the reasons for
the establishment of diversity jurisdiction and only serve to clutter the
federal courts with purely state controversies.

The issue of abolishing diversity jurisdiction per se and the ques-
tion of denying access to federal courts to representatives appointed to
create diversity jurisdiction, are separate and distinct issues. One can
reasonably assume a posture favorable to the historic view of diversity

232. H.R. Rep. No. 1506, 82d Cong., 2d sess. 1 (1952).

233. The House Committee on the Judiciary recognized that the appointment of
additional judges had helped to relieve some of the overcrowding but stated that the
continued addition of judges was no solution to the basic problem. See H.R. Rep. No.
1506, 82d Cong., 2 Sess. 1 (1952). See also Frankfurter, Distribution of Judicial Pow-
er Between United States and State Courts, 13 CORNELL L.Q. 499 (1928).

234. Frankfurter, Distribution of Judicial Power Between United States and State
Courts, 13 CornELL L.Q. 499, 515 (1928).
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jurisdiction. It is very difficult, if not impossible, to find sound juris-
prudential reasons supporting jurisdiction where it is created by the
appointment of an out-of-state representative solely to take advantage
of the more liberal atmosphere of the federal courts. This will not do.
There is no panacea for the correction of the foregoing problem. It
could be remedied by a congressional statute leaving broad discretion
in the district court to accept or reject cases of the abusive type.

Congress could also rewrite the collusion statute in such a man-
ner as to preclude improper appointments. Section 1359 of the Judicial
Code, since its passage in 1948, has proved ineffective to cope with
the ingenuity of the bar. The statute’s purpose would be much better
served if it were to read:

The District Court shall not have jurisdiction of a civil action
in which any party, by assignment, appointment or otherwise,
has been made a party for the purpose of invoking the jurisdiction
of such court.

This language would take care of the case where the attorney ar-
ranges to have an out-of-state secretary in his office appointed guardian,
executrix or administratrix in order to gain entry into the federal
court. )

The omission of the words “‘improperly or collusively” which ap-
pear in the suggested statute would allow more flexibility to the courts
in dismissing such cases. Collusion is a strong term which the courts
are frequently loathe to apply, and it more often connotes an under-
standing between the opposing sides to a litigation, rather than an
arrangement by the persons interested in only one side of a case.
The proposed language would allow dismissal wherever the court felt
that an appointment was made in violation of such a rule; the court
need not attack the appointment itself but only its effect on federal
jurisdiction; and the court need only find that one of the reasons,
not the sole or major reason, for the assignment or appointment was
to invoke federal jurisdiction.

Until Congress takes some action along the suggested lines, how-
ever, no valid reason can be shown why the courts themselves should
not take a more stringent attitude toward the schemes of litigants de-
signed for entry into the federal courts. Though section 1359 of the
Judicial Code may not be worded to avoid ambiguity, it does offer
a solution. Many courts have stumbled over the consideration of
motive. This has been unnecessary, as has been pointed out-above,
since the court’s investigation of motive in the case of appointment
of a representative is no more than a search into the purpose of the
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parties and a determination of whether the appointment may be suc-
cessful in creating jurisdiction. In no way does such investigation
attack collaterally the appointment itself, but only one effect of the
choice. .

It is indeed surprising that courts have refused to take a strict
look at jurisdictional qualifications. It is undisputed that the federal
courts are courts of limited and enumerated jurisdiction,® thus re-
quiring a presumption against the existence of jurisdiction which may
be rebutted only by clear evidence that there has been a congressional
grant which will include the case at bar.?*® Many courts seem to have
forgotten this basic principle.

The federal courts could expand and adopt the concept of forum
non conveniens,®? as they have in Gulf Oil Corp. v. Gilbert*®*® when
solely local controversies arise in the federal courts due to the ap-
pointment of a foreign representative. It is not convenient for the
federal courts to decide local issues of a circumscribed state contro-
versy where diversity is based upon a fiction. This is wise especially
in view of the overcrowded situation of the federal courts.

The federal courts have dismissed an action pursuant to the doc-
trine of forum non conveniens where its jurisdiction was based on
the diversity of the parties and the action was one of circumscribed
local state interest.?® In the Gulf Oil case the court had jurisdiction
of the subject matter based on diversity of the parties. The case was
dismissed by the District Court for the Southern District of New York

235, E.g., Chicot County Drainage Dist. v. Baxter State Bank, 308 U.S. 371
(1940) ; McNutt v. General Motors Acceptance Corp, 298 U.S. 178 (1936). See
Wheaton, Federal Rules of Civil Procedure Interpreted, 25 Cornrrr L.Q. 28 58
(1939) ; Note, 46 Harv. L. Rev. 521, 522 (1933) ; Comment, 39 YaLe L.J. 388 (1930) ;
Comment, 37 YaLE L.Q. 983, 985-986 (1928).

236. Lockerty v. Phillips, 319 U.S. 182 (1943) ; Kline v. Burke Constr. Co., 260
U.S. 226 (1923); Seligman’s Inc. v. United States, 30 F. Supp. 895 (W.D. La. 1939).

237. 28 U.S.C.A. §1404(a) : “For the convenience of parties and witnesses, in the
interest of justice, a district court may transfer any civil action to any other district
or division where it might have been brought.” For a general discussion of forum non
conyeniens see: Blair, The Doctrine of Forum Non Conveniens in Anglo-American
Low, 29 CoLrum. L. Rev. 1 (1929) ; Foster, Place of Trial—Interstate Application of
Intrastate Methods .of Adjustment, 44 Harv. L. Rev. 41 (1930) ; Dainow, The Inap-
propriate Forum, 29 TrL. L. Rev. 867 (1935) ; see Note, Power to Decline the Exercisc
of Federal Jurisdiction, 37 MInN. L. Rev. 46 (1952).

238. 330 U.S. 501 (1947). See cases cited therein.

239. Gulf Oil Corp. v. Gilbert, 330 U.S. 501 (1947) ; Williams v. North Carolina,
317 U.S. 287 (1942) ; Broderick v. Rosner, 294 U.S. 629 (1934); Canada Malting
Co., Ltd. v. Paterson Steamships, Ltd., 285 U.S. 413 (1932) ; Douglas v. New York,
N.H. & H.R.R,, 279 U.S. 377 (1929); Davis v. Farmers Co-operative Equity Co.,
262 U.S. 312 (1923) ; Anglo-American Provision Co. v. Davis Provision Co. No. 1,
191 U.S. 373 (1903) ; Simons v. Simons, 187 F.2d 364 (D.C. Cir. 1951); Melvin v.
Melvin, 129 F.2d 39 (D.C. Cir. 1942); Curley v. Curley, 120 F.2d 230 (D.C. Cir.
1941), cert. dewied, 314 U.S. 614 (1941); Smith v. Sperling, 117 F. Supp. 781 (S.D.
Cal. 1953) and cases cited therein. See also, Koster v. Lumberman’s Mut. Cas. Co.,
330 U.S. 518 (1947).
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due to the fact that the plaintiff had the choice of federal and state
forums in Virginia, the situs of the accident. The Supreme Court sus-
tained the District Court and considered the public interest in the
suit to prevent the accumulation of litigation in congested federal
court centers, the unnecessary burdening of the community where the
district court sat with jury duty on people who had no relation to the
litigation, and the local state interests which would prefer localized
issues to be decided in the interested state courts. Further, the Supreme
Court stated that there was no compelling need to complicate the law
suit with difficult problems of the conflicts of laws. The foregoing
variation of the doctrine of forum non conveniens should be applied
by the district court in situations where diversity of jurisdiction has
been abused.?*® The approach is novel, but warranted.

The Supreme Court may have an opportunity to correct the abu-
sive representative situation since the 3rd Circuit Fallat case ?*' and
8th Circuit Martineau case >** are basically at variance.

The Martineau case bases diversity upon the real party in interest.
The Fallat case states capacity to sue is the true test. When called
upon to delineate the law the court could hold that capacity to sue
is not the basis for diversity, but rather the real party in interest is
the one upon whom diversity must be predicated. The Supreme Court
in the past has based diversity jurisdiction of a representative on
the real party in interest teést; considering capacity an element in the
determination.*® This holding would tend to limit diversity to those
more intimately interested in the controversy and limit the out-of-
state representative, appointed to create diversity, to the citizenship of
the real party in interest for jurisdictional purposes. Historically, ca-
pacity to sue has been one of the factors indicating who the real party
in interest is. Nonetheless, it is suggested that this factor be relegated
to use in determining whether the appointive representative is closely
enough associated with the suit to preclude any suspicion that he was
appointed to create federal diversity jurisdiction.

The Federal Rules of Civil Procedure bear upon this problem.
These rules do not affect diversity jurisdiction, which is a congres-
sionally given right by virtue of the Constitution. The rules must

T

240. Commenting on this, see Comment, 37 Yare L.J. 983, 985-986 (1928) stating:
“The frequent practice of bringing suit in New York, solely for the purpose of obtain-
ing a larger recovery than is usually allowed in the states where the plaintiff resides,
is persuasive of the propriety of refusing jurisdiction in such a case.”

241. Fallat v. Gouran, 220 F.2d 325 (3d Cir. 1955).

242. Martineau v. City of St. Paul, 172 F.2d 777 (8th Cir. 1949).

243. Lumbermen’s Mut. Cas. Co. v. Elbert, 348 U.S. 48, 51 (1954) ; Mexican Cen-
tral Ry. v. Eckman, 187 U.S. 429 (1903) ; New Orleans v. Gaines’s Administrator,
138 U.S. 595 (1891). See 3 Moorxe, FepEraL Pracrice §§ 311, 330 (2d ed. 1948).
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be limited to the procedural aspects of the suit.*** It is not our pur-

pose to get entangled in the Gordian knot of delineating procedure or
substance.?*® It will suffice to say that it is a reasonable and preferred
manner to read Rule 17(a) as relating to the captioning of an action
in the federal court, rather than a factor in determining federal juris-
diction.?*® Any substantive connotations of Rule 17(b) must fall in the
face of the dire need to limit federal diversity jurisdiction to its original
purpose. Consequently, if an out-of-state representative is appointed
to create diversity jurisdiction, his appointment fails to do so, even
though he has the capacity to sue under the state law where the
district court is sitting. If the out-of-state guardian comes before
the district court raising a federal question, his capacity is determined
by Rule 17 (b), but Rule 17 (b) has no effect unless federal jurisdiction
attaches. It is the thesis of this Article that it should not attach in
those aforementioned cases which abuse federal diversity nor should
any federal procedural rules aid the aberration. So too, Rule 17(c)
should apply once federal jurisdiction attaches and should not aid in
creating diversity. It must be emphasized that the Federal Rules of
Civil Procedure become effective after federal jurisdiction attaches;
there is no room for a bootstrap argument.

Conclusion

The general concept of federal diversity jurisdiction must be dif-
ferentiated from the specific aberation of the out-of-state representative
appointed to create diversity.

There is little reason, historically, rationally or jurisprudentially,
to permit federal jurisdiction in those cases where an out-of-state rep-

244, See Mississippi Power Company v. Archibald, 189 Miss. 332, 196 So. 760
(1940), where the court held an administrator was only a nominal party and conse-
quently his citizenship was not material in determining federal diversity jurisdiction.
The court made no reference to Rule 17. See also Bengtson v. Travelers Indemnity
Company, 132 F. Supp. 512 (W.D. La. 1955).

The opponents of the above reasoning state that the decisions decided under the
old Conformity Act (28 U.S.C.A. §728) require that the federal courts, in actions at
law, follow as nearly as possible the rules of procedure in the states in which the Dis-
trict Court is sitting. With the adoption of the Federal Rules of Civil Procedure,
which discontinued the distinction between legal and equitable actions and set up uni-
form rules of procedure for all of the federal courts, the Conformity Act was in real-
ity repealed and the reasoning of the various decisions based upon it cancelled. See 45,
W. Va. L.Q. 5 (1942). Contra, it must be realized that the Federal Rules of Civil
Procedure do not enlarge federal diversity jurisdiction since the action is a state ac-
tion and the governing law is state law, see 2 BARRON AND HoLTzoF¥, FEDERAL PraAC-
TICE AND PROCEDURE §§ 482, 488 (Rules ed. 1950) ; 3 Moore, FeperaL PracricE § 17.02,
03, .04, 09 (2d ed. 1948); Angel v. Bullington, 330 U.S. 183 (1947); Woods v.
Interstate Realty Co., 337 U.S. 535 (1949) ; Partin v. Michaels Art Bronze, 202 F.2d
541 (3d Cir. 1953).

245, See Guaranty Trust Co. v. York, 326, U.S. 99 (1945).

246. Woods v. Interstate Realty Co, 337 U.S. 535 (1949); Angel v. Bullington,
330 U.S. 183 (1947) ; Partin v. Michaels Art Bronze Co., 202 F.2d 541 (3d Cir. 1953).
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resentative has been appointed to create diversity jurisdiction. This
tangential deviation should be uprooted and destroyed. )

The larger question of the concéptual metamorphosis of federal
diversity jurisdiction per se is neither black nor white. The concept
must stand or fall on its own merits, and not be eroded piecemeal due
to an overcrowded federal court system. There seems little to recom-
mend the upholding of diversity jurisdiction. Whatever valid basis
for its formation that existed at its inception has feebled and faded;
its historical notoriety carries little present propriety. '
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