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tissue-type plasminogen activator (tPA) (an effective therapy for ischemic
stroke if it is initiated within three hours of the onset of stroke symp-
toms).”7 Although tPA is a relatively new therapy, published consensus
guidelines recommend its use,”® and the authors of the study describe it as
the “first proven therapy for acute ischemic stroke.”” The researchers
examined the medical records of patients admitted for ischemic stroke at
forty-two academic medical centers, comparing the rates of tPA use for
white patients and African-American patients. When the researchers lim-
ited their analysis to patients who were candidates for tPA (i.e., those pa-
tients who had arrived at the hospital within three hours of symptom onset
and who did not have any other contraindication to tPA use), they found
that black tPA candidates were only about one third as likely to receive tPA
as white candidates, even after adjusting for age, gender, insurance status
and stroke severity.8°

After noting that the magnitude of the disparity found in the study
was quite large in comparison to documented racial disparities for other
procedures, the researchers considered possible explanations. They indi-
cated that neither the failure of blacks to seek medical care quickly nor
ethnic differences in stroke etiology or severity appeared to explain the
disparity in tPA usage. They considered the possibility that blacks’ greater
distrust of the medical system and lack of confidence in treatment recom-
mendations could contribute to the disparity, but noted that no black pa-
tients in the study had been documented as declining offered tPA
treatment.8! Finally, the researchers considered the possibility that biases
based on ethnicity and socioeconomic status explained the disparities.
While calling for more detailed analyses of factors leading to treatment
and acknowledging their inability to definitively identify racism as the pri-
mary cause of the disparity, the researchers concluded that racism likely
contributed to the disparity in tPA treatment for ischemic stroke and
called on practitioners to “carefully examine their own motivations when
withholding this proven therapy.”82

77. SeeS. Claiborne Johnston et al., Utilization of Intravenous Tissue-Type Plasmi-
nogen Activator for Ischemic Stroke at Academic Medical Centers: The Influence of Ethnicity,
32 StrokE 1061, 1064 (2001) (citing tPA candidates with ischemic strokes).

78. See id. at 1061 (citing to guidelines issued by American Academy of Neu-
rology and by Special Writing Group of Stroke Council of American Heart
Association). :

79. Id. at 1066.

80. See id. at 1063.

81. By contrast, three white patients offered tPA treatment declined it. See id.
at 1065.

82. Id. at 1065-66.
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3. How Might Race Play a Role in Treatment Decisions?

Taken together, the foregoing studies—along with other studies doc-
umenting racial disparities in the use of therapeutic interventions®3—sug-
gest that doctors, as a group, may be less likely to provide black patients
than white patients with aggressive therapies for life-threatening condi-
tions, 84 effective preventive care®> and effective pain relief. These differ-
ences cannot be explained away by clinical or nonclinical factors
independent of the patient’s race. Thus, we are left to confront the inevi-
table conclusion that a patient’s race may play some role in a physician’s
decision of what therapeutic intervention to provide.%6

I hasten to interject that by asserting that race plays some role in med-
ical decision making, I am not asserting that physicians in the U.S. are
bigoted or malevolent racists who believe that African-American patients
should receive a lower level of care than whites. While it is certainly plausi-
ble that cases of conscious, deliberate decisions to treat blacks less favora-
bly than whites occur in medical practice (as they do in other settings), it
seems far more likely that a patient’s race influences treatment decisions
in a more subtle, less overt fashion. One possible explanation is that physi-
cians may unconsciously employ race-based assumptions or stereotypes in
making judgments regarding therapeutic options.

The subject of how physicians make decisions and the possible opera-
tion of stereotypes has been examined far less often than the existence of
racial disparities in utilization rates. Some evidence, however, exists that
begins to suggest how patient race may affect physicians’ perceptions

83. I hasten to emphasize again that the articles described in the text re-
present only a small fraction of the volume of literature documenting racial dispar-
ities. See generally Robert M. Mayberry et al., Racial and Ethnic Differences in Access to
Medical Care, 57 MED. CARE Res. & Rev. 108 (Supp. 1 2000) (discussing wealth of
literature concerning disparities in health services between whites and racial and
ethnic minorities). I chose to describe these studies because by their design and
results they were, to my mind, the best evidence that physician bias plays some role
in producing the disparities.

84. See, e.g., Johnston et al., supranote 77, at 1065 (stating that disparities have
tended to be greater for newer and more aggressive therapies and for therapies
involving greater physician or patient discretion).

85. See Naumburg et al., supra note 54, 425-30 (finding lower likelihood that
black patients will be screened for cholesterol levels).

86. By characterizing this conclusion as “inevitable,” I do not ignore the pa-
tient’s role in the physician-patient interaction. I recognize that patient prefer-
ences may vary by racial or cultural group and that blacks’ distrust of the medical
system, discussed more fully infra notes 93-98 and accompanying text, may lead
some black patients to be less aggressive in seeking and less compliant in accepting
medical interventions. That said, I find it incredible that racial differences in pa-
tient preferences account fully for the documented disparities, and I am thus con-
vinced that race influences physicians’ decisions in some residual number of cases.
But ¢f. Jersey Chen et al., Racial Differences in the Use of Cardiac Catheterization After
Acute Myocardial Infarction, 344 New ENc. J. MED. 1443, 1445 (2001) (reporting that
racial differences in care among study participants did not vary depending on
whether patient’s physician was white or black).
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about patients. For example, one recent study examines how patient race
and socioeconomic status affect physician beliefs about patient personal
and psychosocial traits, patient behavior and patient role demands.8” The
researchers used survey data to examine these effects during encounters
between physicians and patients following an angiogram. After control-
ling for a number of physician characteristics and patient characteristics
such as patient age, sex, frailty and social assertiveness, the researchers
found that the survey results indicated that physicians tended to perceive
black and lower socioeconomic patients more negatively on a number of
levels. With respect to race, physicians were more likely to view black pa-
tients as being at risk for substance abuse and for noncompliance with
cardiac rehabilitation and as having inadequate social support. Physicians
were also less likely to report feelings of personal affiliation with black
patients and judged black patients to be less intelligent than white pa-
tients, even when patient age, sex, income and education were controlled
for.®8

In discussing their results, the researchers considered the possibility
that physicians’ perceptions were simply accurate observations of individ-
ual patient differences that, when aggregated, resulted in group differ-
ences. They rejected this possibility as a complete explanation because
physicians rated black patients as less educated than white patients, when
in fact the two groups were similarly educated.®® The alternative explana-
tion offered by the researchers was that physicians incorporated epidemio-
logic evidence regarding population-based likelihoods into their general
belief systems. Even though patientspecific information disconfirmed the

87. Seevan Ryn & Burke, supra note 1, at 820-21 (discussing how race and SES
affect physicians’ perceptions of patients); see also Glyn Lewis et al., Are British Psy-
chiatrists Racist?, 157 Brir. J. PsvcHiaTRY 410, 410 (1990) (finding that question-
naire results reflected stereotype of black person presenting with psychosis and
supported view that “race-thinking” is common among British psychiatrists).

88. See van Ryn & Burke, supra note 1, at 821 (suggesting physicians’ percep-
tions are negatively influence by patients’ race and SES). With respect to low so-
cioeconomic status, physicians in the study generally gave patients with a low
socioeconomic status more negative ratings on personality characteristics and level
of intelligence. In addition, these patients were judged as less likely to be treat-
ment compliant, less likely to have significant career demands and more likely to
have inadequate social support. See id. Although the researchers separated out
these findings, they also emphasized the importance of potential interactions:

(1]t is important to note that although race and SES each have indepen-

dent and individual effects on physicians’ perceptions, considering them

separately may result in an underestimation of the effect of socio-demo-
graphic characteristics on physician perceptions and quality of care. Race

is highly correlated with SES, . . . thus, physicians’ negative attributions

and those towards Blacks and those of lower SES may have a powerful

cumulative effect in the clinical setting.
Id.

89. See id. at 822-23 (suggesting that physicians’ attributions could reflect true
population differences, but then partially rejecting this theory based upon evi-
dence that physicians rated African Americans as less educated than Whites even
when actual educational levels were taken into account).
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likelthoods, the physicians applied them to individual patients. In this
fashion, epidemiologic information could effectively function as stereo-
types and bias the way that physicians processed information about indi-
vidual patients.? The authors identified these differences in perceptions
and feelings of affiliation as possible explanations for the racial treatment
disparities documented in the medical literature.®!

A number of commentators have also suggested that physicians may
unconsciously employ racial stereotypes or race-based assumptions in
clinical decision making and thereby contribute to racial disparities in re-
ceipt of health services. Marian Gornick, who has extensively studied dis-
parities among Medicare beneficiaries, describes how physician
perceptions may operate to influence treatment choices:

[TThe course of treatment physicians . . . recommend to their
patients may be influenced by stereotypical beliefs about the be-
havior of their patients. Physicians ... may believe that poor and
minority patients are more likely to break appointments and to
misunderstand complex information, and less likely to adhere to
their orders. These perceptions may affect—perhaps subcon-
sciously—the decision-making process and lead physicians to re-
frain from orders that require patient compliance and to hesitate
before recommending certain procedures if they assume the pa-

90. See id. (explaining that physicians may internalize population-based
probabilities, applying them even in face of disconfirming information about indi-
vidual patients). Of course, a third alternative possibility is that physicians may
also have incorporated popular, non-evidence-based assumptions about group
characteristics (and not purely epidemiologic information) into their general be-
lief systems and applied them to individual patients. See Saif. S. Rathore et al., The
Lffects of Patient Sex and Race on Medical Students’ Ratings of Quality of Life, 108 Am. J.
Mep. 561, 564 (2000) (stating biases exist even early in medical training before
students are fully accultured, therefore lacking clinical experience that would have
influenced their attributions). In another study, researchers sought to test
whether a patient’s race or sex affected medical students’ assessments of the way
the patient valued a particular state of health. Seeid. (examining whether patients’
or physicians’ race or sex changed physician ratings of patients’ health state). The
researchers found that students perceived a black woman as having a less desirable
health state than a white man with identical symptoms. See id. (finding medical
students rated African-American female’s health state lower than white males with
identical case presentation). Because the medical students studied had not yet
experienced any clinical training, the researchers reasoned that the differences
may have derived from ideas predating their medical education and reflected race
and sex bias in the general population. See id. (concluding that because biases in
medical students’ ratings of health state existed prior to starting their clinical train-
ing, they may reflect biases existing in general population, but still may uncon-
sciously effect clinical decisions).

91. But ¢f. Satel, supra note 51, at 162 (pointing out that one study examining
how physicians made referrals of patients for cardiac catheterization found that
study physicians’ perceptions of black patient-actors were more positive than their
perceptions of white patient-actors).

https://digitalcommons.law.villanova.edu/vir/vol48/iss1/4

26



Crossley: Infected Judgment: Legal Responses to Physician Bias

2003] INFECTED JUDGMENT 221

tient does not live in an environment that is conducive to the
aftercare needed for the best outcomes of the procedure . . . .92

Other commentators have described the operation of racial bias as “sub-
tle”®® or “nuanced” and not perceived by the physician.®*

Although patients’ preferences for therapies that are less aggressive,
less expensive or more “tried and true” is always a potential (though ex-
tremely difficult to document) explanation of treatment disparities, a par-
ticular aspect of the oftcited preference of black patients for less
aggressive or less risky therapies bears noting at this point. It is conven-
tional wisdom now that African Americans, as a group, have a higher than
average level of distrust towards doctors.%% This distrust is typically traced
to a history of racist medical practices in the United States. Although the
history of segregated and racially discriminatory medical research and
treatment practices both pre- and post-dates it,%¢ the Tuskegee Syphilis
Study—in which the U.S. Public Health Service sponsored research over
four decades that examined the progression of untreated syphilis in poor
black men in Alabama—is often cited as the paradigmatic example of ra-
cist medicine.9? Although many aspects of the study are disturbing, two of
the most egregiously unethical facts are that the researchers never ob-
tained any kind of informed consent from the black men infected with

92. supranote 1, at 43. Gornick makes this point after having earlier rejected
the idea that racial and minority discrimination is the primary explanation for dis-
parities. See id. at 39 (suggesting that racial and minority discrimination cannot
completely account for differences between African Americans and Whites in use
of health care services). Thus, she appears to distinguish intentional and knowing
discrimination from unwitting reliance on stereotypes. See id. (differentiating be-
tween physicians’ stereotypical beliefs about group which may be held consciously
and decisions these perceptions may affect unconsciously).

93. See Geiger, supra note 48, at 816 (“[I]f racism is involved it is unlikely to be
overt or even conscious . . . . Are [clinical criteria] applied equitably, or are they
subtly influenced by racial stereotyping on the part of time-pressured physicians,
reinforced both by institutional attitudes and by unwarranted assumptions about
prevalences and outcomes?”); see also Harold P. Freeman & Richard Payne, Racial
Injustice in Health Care, 342 NEw EnG. J. MED. 1045, 1046 (2000) (describing “com-
mon thread” in studies finding disparities as “a subtle form of racial bias on the
part of medical care providers . . . even though predominantly unintentional”).

94. See Epstein & Ayanian, supra note 39, at 1472 (“Physicians may have vari-
ous biases, but they often do not perceive them and would not report them as
such. Thus, it is no surprise that previous studies have not directly documented
bias.”).

95. See generally Randall, supra note 5, at 196 (finding that causation of African
Americans’ fear and distrust of health care system is due to history of experimenta-
tion and abuse).

96. For a comprehensive history of medical care for African Americans until
1900, see generally W. MicHAEL Byrp & Linpa A. CLavTON, AN AMERICAN HEALTH
DiLeMMA: A MEDICAL HISTORY OF AFRICAN AMERICANS AND THE PROBLEM OF RACE:
BecinninGs To 1900 (2000) (addressing issues surrounding race and racism rela-
tive to health care in America).

97. See Gamble, supra note 6, at 1773 (suggesting Tuskegee study to be major
reason behind African American distrust of health institutions).
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syphilis to be part of the research, and as effective treatments for syphilis
were developed, the researchers deprived participants of those treatments.

In light of the history of institutionalized racism in American
medicine and the Tuskegee study in particular, it is hardly surprising that
black Americans may be wary of treatment recommendations made by
doctors and suspect that the health care establishment is pursuing goals
other than the black patient’s best interests. Indeed, some studies indicate
that blacks may be less likely than whites to consent to some aggressive
therapies. Based on this evidence and perhaps their own practice experi-
ence, “clinicians may believe that whites are more likely than blacks to
prefer intensive medical treatment or surgical therapy”®® and conse-
quently may be less likely to offer black patients aggressive therapy. Thus,
the history of racial abuses in American medicine may have had the effect
of putting into motion a vicious cycle: The history of discrimination causes
blacks, as a group, to distrust white doctors; because blacks distrust doc-
tors, they are generally more likely to decline aggressive or risky medical
treatment; since blacks as a group are more likely to decline aggressive
treatments, doctors (employing stereotypes) assume that individual black
patients will prefer less aggressive treatment; and because doctors make
this assumption, they are less likely to offer aggressive treatment to their
black patients.%9

This scenario, if accurate, raises thorny questions about the appropri-
ate response by medical practitioners. Does a physician treating black pa-
tients satisfy her ethical and legal obligations simply by making sure that
she makes decisions for each patient solely on the basis of that patient’s
individual needs and that patient’s medical information, without employ-
ing assumptions or stereotypes? If so, that physician’s treatment recom-
mendations will be unbiased, but resulting treatment patterns may still
reflect some residual racial disparity because of the greater tendency of
blacks, as a group, to decline aggressive treatments. The residual disparity
could be characterized as reflecting patient preferences, a characterization
that would allow the disparity (and any resulting adverse health outcomes)
to be deemed acceptable out of respect for patient autonomy, and not the
product of inequitable or biased medical judgments.!® Surely this com-

98. Epstein & Ayanian, supra note 39, at 1471.

99. One of the authors of the study regarding differentials in stroke treatment
discussed supra in Part IIB2e, suggested such an explanation for the disparities
found in that study. In an interview, S. Claiborne Johnston noted that other stud-
ies had shown that blacks are more likely to reject risky medical treatment and
stated “I think doctors internalize that. Because of that, they may not be offering
the drug to African Americans as frequently, thinking that they may not accept the
risk.” Race Bias in Stroke Treatment Found, Las VEcas SuN, May 4, 2001; see also Bow-
ser, supra note 8, at 96 (suggesting that race-based profiling exists in health care
arena and significantly influences medical providers’ clinical judgment).

100. For a discussion of how increasing respect for patient preferences in
treatment decision making may actually reinforce racial disparities, see Jeffrey N.
Katz, Patient Preferences and Health Disparities, 286 JAMA 1506, 1506-09 (2001).
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placent conclusion cannot end the analysis, for the patients’ preferences
themselves are the product of African Americans’ experiences of racist
medicine. Thus, the question would become whether medicine needs to
go beyond cleansing clinical decision making of all hints of bias, and addi-
tionally whether it needs to take affirmative steps to re-assure black pa-
tients of physicians’ trustworthiness in an attempt to mold the patients’
preferences.!%1 While possible legal remedies for biased decisions will be
discussed below, this question of American medicine’s moral obligation to
make amends for past discrimination ties intimately into an assessment of
how race plays a role in physicians’ medical treatment choices.

4. Evidence of Bias based on Gender

When our attention shifts to sex-based differences in health services
utilization, the evidence of disparities is less voluminous and the challenge
of isolating bias as a cause of the disparities is more challenging. Some
research into the existence of sex-based disparities in utilization has found
either that no disparity exists!92 or that the disparity exists only in limited
areas.19% Moreover, other research suggests that sex-related disparities in
treatment may sometimes reflect more appropriate care for women than
men.!%* Nonetheless, the cumulative evidence of disparities raises serious
concerns that gender bias sometimes may lead to potentially harmful
treatment differentials, in the form of either more or less frequent inter-
ventions for women.

One difficulty in assessing the meaning of sex-based disparities lies in
determining when disparities in health care usage reflect sex-based differ-

101. As in other contexts, the undertaking of “affirmative action” (here to
convince black patients that doctors seek to advance the patients’ best interests)
would be justified to remedy the lingering effects of past discrimination. See, e.g.,
Goldfrank & Knopp, supra note 47, at 80-81 (suggesting affirmative action as possi-
ble solution to eliminating perceived or actual racism in health services). Other
commentators have advanced proposals for affirmative action in graduate medical
education as a means of addressing racial disparities in care by increasing the num-
bers of black physicians. See id. (supporting premise that increase in minority stu-
dents in medical schools may assist in solving problem of racial disparity in health
care).

102. See, e.g., K. Patricia McGann et al., Absence of Sex Differences in the Evalua-
tion of Patients Hospitalized for Transient Ischemic Attacks, 39 J. FAm. Prac. 134, 137
(1994) (finding that evaluation of elderly patients hospitalized for transient ische-
mic attacks did not differ significantly between men and women).

103. See, e.g., Susannah C. Daly et al., Cardiology Services After Stress Testing: Are
There Sex Differences? A Population Based Study, 53 ]J. CLiNIcAL EPIDEMIOLOGY 661, 663
(2000) (finding that in one-year period following cardiac stress testing, no differ-
ence existed between sexes in their use of either inpatient or outpatient/consulta-
tive cardiology visits, but that women were less likely to receive preventive
cardiology visits).

104. See, e.g., Lee A. Green & Mack T. Ruffin, A Closer Examination of Sex Bias
in the Treatment of Ischemic Cardiac Disease, 39 ]. Fam. Prac. 331, 335 (1994) (finding
that higher rate of hospital admissions for men at one hospital appeared to reflect
overtreatment in men rather than undertreatment in women).
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ences in medical needs. Unlike race, which is increasingly recognized as
being a social construct rather than a biological fact,'%® biological differ-
ences do exist between the sexes. These biological differences lead to dif-
ferences between the sexes in disease incidence, disease manifestation and
effective disease treatment, and consequently play some role in contribut-
ing to differences in the diagnostic and therapeutic interventions pro-
vided to men and women.!% Indeed, one criticism that women'’s health
advocates level at the medical establishment is that medical research his-
torically has failed to include women as subjects. As a result, there is a
dearth of scientifically validated knowledge about sex differences and
their clinical implications.!%? Because researchers excluded women, and
particularly pregnant women, from research into a variety of conditions,
doctors often do not know whether the findings from male-subject re-
search are equally applicable to their women patients. This knowledge
gap may force practitioners either to treat women as if they were men
(which should not lead to disparities in use, but in some cases may be
ineffective or dangerous because of biological differences) or to treat wo-
men differently based on their un-validated assumptions about sex differ-
ences (which would lead to disparities in usage, but still may not be
effective care if the physician’s assumptions are inaccurate).'%8

Despite these complexities in determining which disparities in medi-
cal care utilization flow from biological differences in women patients and
which flow from other causes, some research suggests that gender bias
plays a role in producing some utilization disparities between women and

105. See Sandra Soo-Jin Lee et al., The Meanings of “Race” in the New Genomics:
Implications for Health Disparities Research, 1 YALE J. HEALTH PoL’y L. & EThics 29, 33
(2001) (“The widely accepted consensus among evolutionary biologists and ge-
netic anthropologists is that biologically identifiable races do not exist.”).

106. See Council on Ethical and Judicial Affairs, Gender Disparities in Clinical
Decision Making, 266 JAMA 559, 560 (1991) [hereinafter Gender Disparities] (stating
that differences in biological needs between male and female patients most likely
lead to their different use of health care services); Barbara M. Crawford et al.,
Treatment Decision Making in Mature Adults: Gender Differences, 21 HeaLTH CARE FOR
WoMen INT’L 91, 92 (2000) (suggesting that gender differences in health care de-
livery may be explained by biological differences).

107. See Van Wijk et al., supra note 44, at 712 (explaining that exclusion of
women from medical studies has allowed sex stereotypes to have more influence
upon clinical decision making); see generally Rothenberg, supra note 12, at 1203
(reporting that exclusion of women in clinical research has impacted women’s
quality of health care).

108. See Van Wijk et al., supra note 44, at 712 (noting that “physicians applying
the male model of ischaemic heart disease to women, may under diagnose is-
chaemic heart disease in women” and that another consequence of lack of infor-
mation is that “sex stereotypes can have more influence upon clinical decision
making”); see also John Z. Ayanian & Arnold M. Epstein, Differences in the Use of
Procedures between Women and Men Hospitalized for Coronary Heart Disease, 325 New
Enc. J. MED. 221, 223-24 (1991) (highlighting role that physicians’ misperceptions
regarding relative severity of coronary heart disease in men and women and re-
garding sex-related differences in risk and efficacy of interventions may play in
producing different rates of procedures).
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men. Before reviewing this evidence, however, a few broad distinctions
regarding gender differences in health care utilization, as compared to
racial differences, bear noting. The research shows that—in broad
terms—utilization of health care services by African Americans lags be-
hind that of whites with respect to most services, including primary care,
preventive care and therapeutic interventions for treating acute and
chronic illnesses such as cancer, heart disease and HIV/AIDS. Blacks,
however, are more likely to be treated for preventable conditions and to
be hospitalized for treatment of a condition (both measures indicate re-
ceipt of less than optimal levels of preventive or primary care). By con-
trast, women have been shown generally to consume more health care
services than men, in terms of visits to doctors, laboratory tests and num-
ber of prescriptions written.!®

Thus, in many instances, sex-related disparities in health care services
tilt in favor of women receiving more care than men. With respect to
treatment of certain conditions including heart disease, renal disease and
lung cancer, however, studies have shown women to receive fewer inter-
ventions.'!% In addition, one study finds that, among patients with ad-
vanced illness, women (or their proxy decision makers) are twice as likely
as men (or their proxies) to perceive that their doctor had recommended
only “comfort care,” as opposed to more aggressive treatment of their ill-
ness.!!! But “comfort care” should not be confused with appropriate pain
relief. Data from a number of studies indicate that women’s complaints of
pain are more likely to be discounted by health care providers and less
likely to be treated adequately.!!? Thus, in examining the evidence of pos-
sible gender bias in the receipt of health care services, it is particularly vital
to remain attuned to the fact that more medical care is not always better

109. See Gender Disparities, supra note 106, at 559-60 (finding that “women
seem to receive more care even when both men and women report the same type
of illness or complaint about their health”). This may be explained by the fact that
conventional medical wisdom is that, although men tend to die earlier than wo-
men, women tend to experience higher levels of ill health. See Sally Maclntyre et
al., Gender Differences in Health: Are Things Really as Simple as They Seem?, 42 Soc. Sci.
& MEp. 617, 62122 (1996) (describing this as “one of the most frequently made
observations in medical sociology or social epidemiology,” but cautioning that this
picture has become oversimplified and needs re-examination).

110. See Gender Disparities, supra note 106, at 560 (suggesting gender has influ-
ence over physicians when recommending several major diagnostic or therapeutic
interventions).

111. See Marie F. Johnson et al., Patients’ Perceptions of Physicians’ Recommenda-
tions for Comfort Care Differ by Patient Age and Gender, 15 J. GEN. INTERNAL MED. 248,
251-52 (2000) (suggesting “[p]hysicians’ recommendations . . . may be a mecha-
nism by which women receive less aggressive medical care, particularly if recom-
mendations for comfort care can be generalized to the larger context of aggressive
and non-aggressive medical care”).

112. See generally Diane E. Hoffmann & Anita J. Tarzian, The Girl Who Cried
Pain: A Bias against Women in the Treatment of Pain, 29 ]J.L. MED. & ETHics 13 (2001)
(surveying studies reaching this conclusion).
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care!!'® and to focus on the appropriateness of care provided by seeking to
link differences in the receipt of care to actual or probable differences in
outcome.

That said, let us briefly examine several areas in which studies have
documented gender disparities in receipt of health services and have sug-
gested that physician bias plays a role. Again, while the published litera-
ture is far more extensive than the findings described here,!!* I chose the
following two examples of disparity as particularly illustrative and sugges-
tive of bias.

a. Disparities in Physician-Prescribed Activity Restrictions

The first example of disparity does not involve women utilizing a pro-
cedure at a lower rate than men, but instead involves women being pre-
scribed a particular intervention more often than men. In a study
published in 1997, a team of researchers tried to identify the underlying
reasons for physicians’ more frequent imposition of activity restrictions on
women than men.'’® In their study, the researchers found that—even
when controlling for differences in patients’ socio-demographic character-
istics, health profile, main role responsibilities, patient illness behaviors
and physician characteristics—the odds of a physician directing a woman
to restrict her activity was 3.6 times higher than for a man.!16

The researchers explored four competing hypotheses seeking to ex-
plain gender differences in medical care to determine whether any of the
hypotheses could account for the study findings.!17 The researchers con-

113. For example, female patients are twice as likely as males to seek treat-
ment for depression. See Floyd, supra note 30, at 406 (stating that “majority of
physicians are aware of the two-to-one female-to-male ratio of patients seeking
treatment for depression”). One researcher, however, notes that a large number
(30-50%) of women who are diagnosed as suffering depression may be misdiag-
nosed and suggests that physician bias may play a role in the misdiagnosis. See id.
at 403 (suggesting that physicians may be biased during evaluations of females
because research shows women are more likely than men to seek treatment for
depression). A misdiagnosis of depression can have adverse results for a patient in
at least two different ways: She will be exposed to the risks and burdens of treat-
ment for depression without any prospect of benefit, and she will fail to receive
effective treatment for the true cause of her symptoms. See id. at 403, 406 (explain-
ing how physicians’ beliefs about diagnostic base rates may influence medical
judgments).

114. For further citations to this literature, see Gender Disparities, supra note
106, at 560; Johnson et al., supra note 111, at 248, 252; see also Lori A. Bastian et al,,
Gender Difference in Care for Acquired Immunodeficiency Syndrome-Related Preumocystis
Carinii Pneumonia, 8 WOMEN’s HEALTH Issues 45, 47-48 (1998) (reporting lower
levels of prompt diagnosis of HIV infection and treatment for PCP among women
hospitalized with AIDS-related PCP).

115. See Safran et al., supra note 21, at 711-15 (attempting to discover underly-
ing support for physicians’ bias in medical treatment).

116. See id. at 715 (revealing results of study).

117. The researchers described the four hypotheses as follows:

The biological basis hypothesis holds that gender-related differences in bi-

ophysiology result in greater susceptibility to illness among women. The
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cluded that neither differences in the health profiles of the men and wo-
men patients nor their role responsibilities could explain the difference in
rates of activity restrictions, but that both gender differences in illness be-
havior and physician gender bias appeared to contribute to the differen-
tial.!'!8 The authors interpreted their findings that a larger differential
existed among patients of male, older and subspecialist physicians as par-
ticularly suggestive of a role for attitudinal biases, and then explained how
gender bias might operate in this context:

[A] societally based view of women as weaker and more vulnera-
ble than men could incline physicians who have consciously or
unconsciously adopted this view to advise activity restrictions for
female patients more readily than for males. A devaluation of
female role responsibilities might also make physicians less con-

cerned about advising temporary activity suspension . . . . Attitu-
dinal biases such as these may subtly and unconsciously influence
physicians’ perceptions of patients’ preferences . . . .!!°

Thus, the authors concluded that their findings suggested that physicians’
attitudinal biases influenced how the physicians interpreted patients’ ill-
ness behaviors, 120

b. Disparities in Cardiac Care

Differences in the rates at which physicians have provided diagnostic
and therapeutic interventions relating to heart disease for women, as com-
pared to men, have been under study since the mid-1980s'2! and disparity

Sfixed role hypothesis asserts that women’s role responsibilities are more ame-
nable to the temporary suspension required by sickness than men’s. The
socialization hypothesis posits that social conditioning begun in childhood
makes females more attuned to symptoms, and more willing to respond

to and report them than men. The physician bias hypothesis argues that

societal biases shared by, though not necessarily unique to, physicians re-

sult in differential diagnosis and treatment of female patients.

Id. at 712 (providing four competing hypotheses concerning gender differences in
health care).

118. See id. at 718-19 (studying contributing factors in male and female pa-
tients’ likelihood to receive physician-prescribed activity restrictions).

119. /d. at 719.

120. See id. at 720 (asserting that both gender differences in illness and physi-
cian gender biases contribute to increased rates of prescribed activity restrictions
for females). The authors did not address whether the influence of these attitudi-
nal biases led to overuse of activity restrictions for women or underuse of activity
restrictions for men. See id. (noting limitations of study). It seems reasonable to
assume, however, that either conclusion could lead to adverse social and economic
(in the case of over prescription for women) or medical (in the case of under
prescription for men) effects on patients. See id. (discussing possible steps to re-
duce attitudinal biases in medical profession and prevent serious repercussions).

121. See, e.g., Jonathan N. Tobin, Sex Bias in Considering Coronary Bypass Surgery,
107 ANNALs OF INTERNAL MED. 19, 19-20 (1987) (discussing study with unantici-
pated finding that women suspected of having ischemic heart disease are far less
likely than men suspected of having disease to be referred for catherization); see
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in cardiac care appears to represent the single most closely examined area
of sex-related disparities.'?2 Although the evidence here is inconclusive
regarding the frequency and pervasiveness of disparities and their causes,
recent studies have identified sex-related disparities in cardiac care and
have suggested a possible role for physician bias in contributing to those
disparities.!23

In a recently published study, researchers examined the rates at which
men and women diagnosed with coronary artery disease were provided
with lipid-lowering therapy (LLT) for high cholesterol.'?* The research-
ers found overall a low rate of LLT among study participants, but found
that “[t]he overall reduced rates of therapy were particularly noteworthy
in women,”!25 despite similar baseline and arteriographic characteristics.
Moreover, the research showed that significantly fewer women than men
in the study succeeded in lowering their cholesterol levels. The research-
ers concluded that their results “provide evidence of considerable sex bias
at academic medical centers in the United States and Canada.”!26

Another study demonstrates an apparent interaction between gender
and race in influencing physician decisions regarding cardiac care. Re-
searchers in a widely publicized and controversial study used video record-
ings of actors portraying patients complaining of chest pain in a medical
interview setting in order to assess physicians’ recommendations for man-
aging the chest pain.'?” The researchers found that the hypothetical pa-

also Ayanian & Epstein, supra note 108, at 222 (studying impact of gender on diag-
nostic or therapeutic interventions relating to heart disease).

122. See generally Stuart E. Scheifer et al., Race and Sex Differences in the Manage-
ment of Coronary Artery Disease, 139 Am. HearT J. 848, 852-54 (2000) (discussing
studies).

123. In addition to the studies described in the text, see Chiriboga et al., supra
note 34, at 272 (suggesting that residual gender differences in use of procedures
for heart attacks not attributable to differing clinical characteristics may be result
of differences in physicians’ practice patterns or may represent bias in delivery of
medical care).

124. See Michael Miller et al., Sex Bias and Underutilization of Lipid-Lowering
Therapy in Patients with Coronary Artery Disease at Academic Medical Centers in the United
States and Canada, 160 ArcHIVES INTERNAL MED. 343, 343-46 (2000) (discussing
study).

125. Id. at 346.

126. Id.

127. See Kevin A. Schulman et al., The Effect of Race and Sex on Physicians’ Recom-
mendations for Cardiac Catheterization, 340 NEw Enc. J. Mep. 618, 621-23 (1999)
(demonstrating how physicians’ medical recommendations may differ among pa-
tients of different gender and race). The results of this study were reported by
major print and television media. See Schwartz et al., supra note 50, at 279 (stating
that study was reported in most major newspapers and featured on ABC’s Night-
line). The coverage and the study authors’ presentation of their findings were
criticized for suggesting that both race and gender were independent factors in
contributing to lower levels of referrals for cardiac catheterization and for overstat-
ing their findings. See id. (discrediting results of study by highlighting that “the
magnitude of the finding was overstated, the comparison report was incorrect and
the implicit assumption—that catheterization always represented the best care—
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tients (who all had identical histories, read their scripts verbatim and were
directed to express a consistent range of emotions in their presentation)
who were black women received referrals for cardiac catheterizations at a
lower rate than white male patients, black male patients or white female
patients.'?® In discussing their results, the researchers characterized their
findings as suggesting that “a patient’s race and sex [or, more precisely,
the combination of race and sex] may influence a physician’s recommen-
dation with respect to cardiac catheterization regardless of the patient’s
clinical characteristics,” but speculated that any bias was more likely to be
the product of physicians’ “subconscious perceptions rather than deliber-
ate actions or thoughts.”129

c. What to Make of the Disparities: Does Gender Play a Role?

A statement made by the AMA’s Council on Ethical and Judicial Af-
fairs in 1991 still rings true today: “Available data do not conclusively
demonstrate a connection between gender bias and gender disparities in
the provision of health care. Designing a study that can control for the
myriad social, economic, and cultural factors that might influence deci-
sion making in a clinical context has proved extraordinarily difficult.”!30
Despite the lack of conclusive evidence, however, the suggestion of gender
bias in clinical decision making is quite compelling and cannot be ig-
nored. As with race, I do not suggest that all doctors are sexist and misogy-
nist and deliberately provide different and less effective care for women.
Instead, as with race, any bias is far more likely to be subconscious and
unperceived by the practitioner, and is likely to be present in some provid-
ers but not in others.!3! The effects of allowing patient gender (when
gender is not related to medical need) to influence treatment decision
making are real, however, and may operate to the detriment of either wo-
men or men. While the operation of subconscious gender bias seems
likely to mimic that of unconscious race bias,!32 researchers in this area
have proposed that two factors may be particularly likely to interact in the
context of treatment decisions for women.

was unwarranted”); see also SATEL, supra note 51, at 160-64 (discussing impact of
study’s findings).

128. Black women were referred 78.8% of the time, while other patients were
referred 90.6% of the time. See Schwartz et al., supra note 50, at 279 (interpreting
Schulman’s reported referral rates).

129. Schulman et al., supra note 127, at 624.

130. Gender Disparities, supra note 106, at 561 (emphasis added).

131. See Green & Ruffin, supra note 104, at 335 (suggesting that disparities in
cardiac care may be present in some hospitals, but not others, and that “question
of sex bias is essentially one of medical decision-making”).

182. See Schulman et al., supra note 127, at 624-25 (finding that “subconscious
bias occurs when a patient’s membership in a target group automatically activates a
cultural stereotype in the physician’s memory regardless of the level of prejudice
the physician has™).
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