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I. INTRODUCTION

Congress enacted the Resource Conservation and Recovery
Act (RCRA)! to promote health conscious and environmentally
sound? solid waste management planning.® The original aim of
RCRA was to promulgate national guidelines for solid waste dis-
posal* while allowing state and local governments some measure
of flexibility in the implementation of those guidelines.> While
Congress clearly intended that state and local authorities would
develop implementation methods appropriate for their localities,®
solid waste disposal has become a matter of national concern.?

. 42 U.S.C. §§ 6901-6987 (1982) (amended 1984) [hereinafter RCRA].
Id. § 6901(b).

Id. § 6902(1).

Id. § 6902(5).

1d. § 6902(8).

Id. § 6901(a)(4).

. Id. § 6901(a)(4). See also OFFICE OF TECHNOLOGY ASSESSMENT, CONGRESS
of THE U.S., Facing America’s Trash{:] What Next for Municipal Solid Waste? 271, 273
(1989). While the generation of municipal solid waste is increasing, the primary
method of disposal, landfilling, is threatened by regional capacity problems. Id.

(383)
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The United States Environmental Protection Agency’s (EPA) ef-
forts to develop innovative, economical approaches to waste dis-
posal planning have been influenced by growing public awareness
of the problem.? This increased visibility has warranted a more
intensified federal oversight approach to state and local agency
operations.® Additionally, it has laid the groundwork for formal
federal standards codifying the regulation of municipal solid
waste disposal.!?

Until recently, a comprehensive national solid waste manage-
ment strategy had received significantly less regulatory attention
than the intensive federal oversight of hazardous waste dispo-
sal.!! The enactment of the Comprehensive Environmental Re-
sponse, Compensation and Liability Act (CERCLA) in 1980,!2
followed by the cleanup enforcement provisions of the Superfund
Amendments and Reauthorization Act (SARA) in 1986,!2 her-
alded the rapid congressional response to increased public aware-
ness of environmental health hazards.'* Whereas in the past,
prompt EPA regulatory response was necessitated by the environ-
mental and health risks associated with hazardous waste, present

at 273. The most severe problems exist in the Northeast and parts of the Mid-
west where eight states have less than five years of remaining capacity and fifteen
states have between five and ten years. Id.

8. Thomas A.W. Miller & Edward B. Keller, What the Public Thinks, EPA ]J.,
Mar.-Apr. 1991, at 42. EPA research indicates that Americans are far more con-
cerned about the personal health and safety aspects of environmentalism than
the protection of natural resources.

9. See generally Pollution Prevention Strategy Notice, 56 Fed. Reg. 7849
(1991). EPA embraces a two-pronged national pollution prevention strategy:
(1) to provide regional guidance for existing regulatory and non-regulatory pro-
grams and (2) to promulgate a voluntary program for industrial toxics. Id.

10. See generally Solid Waste Disposal Facility Criteria, 53 Fed. Reg. 33314
(1988) (to be codified at 40 C.F.R. pts. 257, 258) (proposed Aug. 30, 1988). For
a discussion of the regulatory background of the 1988 standards, see infra notes
43-55 and accompanying text.

11. See generally 42 U.S.C. §§ 6921-6934. See also Jonathan M. Peterson,
RCRA Enforcement Provisions After the 1984 Amendments, 5 Va. J. NAT'L RESOURCES
L. 323 (1986). The author analogizes RCRA to CERCLA, characterizing the
regulatory efforts as a “‘one-time, potentially massive cleanup of waste contami-
nation paid for directly or indirectly by members of the hazardous waste indus-
try.” Id. at 325.

12. Comprehensive Environmental Response, Compensation, and Liability
Act of 1980 §§ 101-308, 42 U.S.C. §§ 9601-9675 (1982) [hereinafter CERCLA].

13. Pub. L. 99-499, 100 Stat. 1614 (1986) (codified at 42 U.S.C. §§ 9601-
9675 and other provisions of the U.S.C. (Supp. V 1987)).

14. Alvin L. Alm, 4 Two-Year Retrospective, 25 ENvTL. ScI. & TEcH. 6, 1023
(1991). In assessing recent changes in environmental policymaking, the author
notes that “heightened public concern is being translated into congressional
and agency actions.” /Id.
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policymaking concerns have broadened considerably.!> Recently,
EPA has adopted a preventative strategy in an effort to maximize
the allocated economic and technological resources.'¢ The long-
term planning goals articulated by EPA Administrator William K.
Reilly!7 target problem areas posing the most serious health and
environmental risks.!® Reilly envisions prioritizing environmen-
tal problems on a risk basis and employing scientific expertise to
reduce those risks.!® An essential element of this strategy is the
development of “broader, more integrated, and more carefully
crafted environmental policies.”2° As a result, the “risk reduc-
tion” policy embraced by EPA?! has enlarged the regulatory focus
to encompass non-hazardous?? solid waste.23

While EPA policy development has been welcomed by its
proponents, implementation of that policy will be impacted by the
oversight activities of the White House Council on Competitive-

15. Id. at 1023. In the past two years, in particular, public policy concerns
have shifted away from an almost exclusive focus on hazardous waste issues to
new issues and approaches to environmental concerns. Id.

16. See Pollution Prevention Strategy Notice, supra note 9, at 7849. EPA
notes that pollution prevention combines environmental protection and eco-
nomic efficiency. See also William K. Reilly, Why I Propose a National Debate on
Risk, EPA J., Mar.-Apr. 1991, 2-5 (1991).

17. See Reilly, supra note 16, at 5. Mr. Reilly urges a national mobilization
effort to prevent creation of pollution rather than relying solely on traditional
command-and-control regulations. He emphasizes a new focus on science and
information processing to address increasingly more complex environmental
problems.

18. Id. at 4. An EPA-sponsored study resulted in an advisory report enti-
tled Reducing Risk: Setting Prionities and Strategies for Environmental Protection. The
following were highlighted as human health risks: *“ambient air pollution; expo-
sure of industrial and agricultural workers to dangerous chemicals; indoor air
pollution, including radon; and contamination of drinking water, particularly by
lead.” Id.

19. Seeid. Mr. Reilly believes that public opinion rather than scientific judg-
ment has shaped EPA’s risk assessment policies. His goal is to provide the gen-
eral public with the scientific knowledge necessary to make informed decisions.

20. Id. at 4.

21. Id. At the heart of this policy is EPA’s intention to target those risks
affording the best opportunity to reduce human health and environmental re-
source hazards.

22. See 42 U.S.C. § 6903(5)(B). The term ‘“*hazardous waste” currently in-
cludes any solid waste or combination of solid wastes which may “pose a sub-
stantial present or potential hazard to human health or the environment when
improperly treated, stored, transported, or disposed of, or otherwise managed.”

23. See id. § 6903(27). “The term ‘solid waste’ means any garbage, refuse,
sludge from a waste treatment plant, water supply treatment plant, or air pollu-
tion control facility and other discarded matenial, including solid, liquid, semi-
solid, or contained gaseous material resulting from industrial, commercial,
mining, and agricultural operations, and from community activities.” /d,
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ness?* and the Office of Management and Budget (OMB).2> Em-
powered to scrutinize Agency rules to avoid unnecessary
regulation, both the Council on Competitiveness and OMB are at
the center of a growing controversy concerning the role of the
White House in EPA decisionmaking.26 As solid waste disposal
appears on the list of regulatory issues targeted for closer scru-
tiny,2? newly promulgated federal landfill requirements will un-
doubtedly fuel the debate.28

This Comment will examine current legislative activity ex-
panding federal regulation of non-hazardous waste under RCRA.
Specifically, the recent promulgation of federal standards for mu-
nicipal solid waste landfills will provide the vehicle by which to

24. See generally David Clarke, Point of Darkness, ENvTL. F., Jan./Feb. 1992 at
28. Current members of the Council include Vice-President Dan Quayle, Attor-
ney General William Barr, Council of Economic Advisers Chairman Michael
Boskin, Treasury Secretary Nicholas Brady, OMB Director Richard Darman,
Commerce Secretary Robert Mosbacher, Chief of Staff Samuel Skinner. Many
EPA insiders view the Council’s activities as excessive efforts to protect private
industry from necessary regulation. Others see the Council as operating rela-
tively independently despite adopting views mirroring industry concerns. Vice-
President Quayle emphasizes the Council’s role in “‘prevent[ing] special inter-
ests from using the regulatory process to reverse legislative intent.” Id. at 32.

25. Id. at 28. The Ofhce of Management and Budget (OMB) routinely re-
views all “significant regulatory actions” prior to publication to ensure their
consistency with administration policies. Id. at 28. For one practitioner’s assess-
ment of the role of OMB in reviewing environmental regulation, see Robert E.
Steinberg, OMB Review of Environmental Regulations: Limitations on the Courts and
Congress, 4 YALE L. & PoL’y REv. 404 (1986). A major area of contention appears
to be OMB’s interpretation of its ““advisory role” in reviewing agency regula-
tions. Moreover, the role of the President in influencing regulatory efforts
through OMB is an integral part of the debate. Id. at 406.

26. See, e.g., Dingell Demands EPA Memos Revealing Groundwater Battles With
White House, 13 INsSIDE E.P.A. REPORT, Jan. 10, 1992 at 12 [hereinafter DINGELL].
House Energy and Commerce Committee Chairman John Dingell has repri-
manded EPA for failure to provide documents detailing a basic policy dispute
between the Agency and the White House over groundwater protection stan-
dards. The Council on Competitiveness has cited constitutional authority for
executive intervention in EPA policymaking as an explanation for EPA’s refusal
to turn over the documents. Congressman Dingell promises *‘to vigorously pur-
sue the subcommittee’s right to obtain the disputed documents.” Id. at 13.

27. See CLARKE, supra note 24, at 30. A recent White House memo re-
quested agency cooperation with OMB and the Council on Competitiveness ““at
every step of the regulatory process.” The memo listed twenty-seven specific
areas to be carefully considered with an eye to reducing industry’s regulatory
burdens. EPA’s municipal solid waste landfill requirements appear on the list.
Id. at 30.

28. Id. at 31. As a result of growing Congressional concern over the Coun-
cil on Competitiveness and OMB’s lack of accountability for regulatory review
decisions, the Regulatory Review Sunshine Act has been proposed. The law
would require public disclosure of ‘““all documents pertaining to review of an
agency’s rules, including communications with organizations outside the gov-
ernment.” Id.

https.//digitalcommons.law.villanova.edu/elj/vol3/iss2/5
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analyze this broadened legislative focus. The Comment will first
analyze the fundamental health and environmental protection is-
sues underlying the issuance of new standards. It will examine
Agency resolution of competing concerns in the major new provi-
sions of the landfill rule and the impact of executive oversight ac-
tivities on the promulgated version. The Comment will then
attempt to assess the impact of the new standards from a state and
municipal implementation perspective. Finally, it will analyze the
importance of the new requirements in the pending reauthoriza-
tion of RCRA.

II. RecuLATORY Focus ON NoN-HazARDOUS WASTE
UNDER RCRA

Recent scientific research has triggered a growing concern
that current municipal waste disposal practices pose a serious
threat to human health and environmental resources.2? While
prior Agency cleanup response efforts focused on hazardous
waste,?? the Hazardous and Solid Waste Amendments of 1984
(1984 Amendments)3! to RCRA have substantially minimized the
exclusive focus on hazardous waste3? and expanded regulatory
provisions to include non-hazardous solid waste criteria.33 This
broadening of EPA’s regulatory scope stimulated a more rigorous
investigation of land disposal techniques.34

The drafters of the 1984 Amendments were primarily con-
cerned with the contamination of underground and surface water
supplies resulting from improper hazardous waste disposal prac-

29. See generally Solid Waste Disposal Facility Criteria, supra note 10, at
33319. Agency impact assessments indicate that environmental degradation has
occurred as a result of limited design controls of municipal landfills and that
potential risks to human health exist.

30. See supra note 11 and accompanying text.

31. Pub. L. No. 98-616, 98 Stat. 3221 (codified at 42 U.S.C. §§ 6901-6991
(Supp. III 1985)).

32. See supra note 22. The hazardous/non-hazardous dichotomy has essen-
tially disappeared in RCRA’s definition of hazardous waste. Any solid waste can
be considered hazardous if improperly handled.

33. See Solid Waste Disposal Facility Criteria supra note 10, at 33314,
33318-19. A 1986 EPA-sponsored study determined that waste composition is
highly site-dependent and is significantly influenced by climate, season, and so-
cioeconomic factors. Data compiled indicates that some municipal solid waste
landfills have degraded the environment.

34. Id. at 33318. Prior to publication of the 1988 proposed rules, EPA
sponsored a number of studies to examine, inter alia, the composition of munici-
pal solid wastes, household hazardous wastes, and industnal solid waste and
land disposal practices.
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Landfill design criteria,33 applicable only to new landfill units
and expansions of existing facilities,34 offer two options to owners
and operators in designing their facility.8> The first option, avail-
able in states operating within the approved federal parameters,
allows consideration of site-specific conditions in developing a
design.8¢ This approach requires that an owner or operator
demonstrate that their site-specific design “would achieve a
clearly specified environmental performance standard’’8? rather
than an exact equivalent of the uniform standard. The second
option, for those states not currently meeting federal standards,
involves a composite liner system designed to protect all loca-
tions.88 EPA has specified minimum liner design criteria to en-
sure adequate liner protection, even in locations where
compliance is more difficult.8? However, in the event that a state
does not meet the stringent federal liner standards, EPA has in-
corporated a petition process to review state performance stan-
dards currently in place.?® This provision attempts to eliminate
the need for overly stringent design criteria for states not meeting
the new standards.®!

New groundwater monitoring and corrective action provi-

ments. The new rule will require that all sites perform the monitoring functions
within five years.

83. See Solid Waste Facility Disposal Criteria, supra note 55, at 51021.
84. Id. at 51059.

85. Id. EPA chose the two-option approach to provide states with specific
criteria for siting purposes while allowing flexibility based on site-specific
considerations.

86. Id. This approach requires that an owner or operator demonstrate that
their site-specific design *“would achieve a clearly specified environmental per-
formance standard” rather than an exact equivalent of the uniform standard. Id.

87. Id.

88. See id. at 51060. In selecting the composite liner system, EPA rejected
two options proposed during the Notice and Comment period of the rulemaking
process. These discarded options included (1) the double liner systems cur-
rently used for hazardous waste disposal facilities and (2) a single liner eliminat-
ing the soil component portion of the final approved version.

89. See id. EPA distinguishes between the solid liner component required
for hazardous waste disposal facilities (three feet thick) and the liner system re-
quired for MSWLFs (two feet thick). The Agency “believes a two foot minimum
soil layer provides the best balance between protection of human health and the
environment and the practicable capabilities of MSWLF owners and operators.”
Id. at 51060.

90. See id. If the state does not currently have program approval, EPA will
allow the state to approve the liner design’s performance standard and then pe-
tition EPA to review its findings. The Agency will then approve or disapprove
the design within thirty days of the petition’s receipt.

91. See id.
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sions®? will undoubtedly impact some smaller community landfill
operators.?® Applicable to new units, existing units and expan-
sions of existing units,* the monitoring and corrective proce-
dures entail a three-step process.?> The first step involves the
establishment of standardized background concentrations to be
used as the basis for detection of contaminants.?¢ If significant
increases in these background concentrations are detected, the
second step requires notifying the Director of the state’s solid
waste disposal program and initiating assessment monitoring to
determine the extent of the contamination risk.9? If monitoring
indicates a risk of extensive contamination, the third step entails
evaluating the available corrective measures®® and selecting the
appropriate remedial action to contain the damage and restore
the groundwater to approved standards.®® Implementation of
these corrective measures must continue until the facility meets
compliance standards for three consecutive years.!°®¢ However,
the Director of a federally-approved state may approve the early
abatement of these measures.!°! Once corrective measures have
been completed, formal certification to that effect must be filed in
the facility’s operating record in order to obtain release from any
further financial obligation.102

The Preamble to the new rule addresses EPA’s concern that
small municipal landfills will not be able to meet the revised crite-

92. Id. at 51022-28 (to be codified at 40 C.F.R. §§ 258.50-258.58).

93. See infra note 114 and accompanying text.

94. See Solid Waste Disposal Facility Criteria, supra note 55, at 51061. Nota-
ble exceptions to the general requirements are (1) small communities and (2)
owner or operators in approved states who ““can demonstrate no potential for
migration of hazardous constituents to the uppermost aquifer during the active
life of the unit, closure, or post-closure periods.” /d. For a discussion of excep-
tions for small communities, see supra note 71.

95. Id. at 51009.

96. Id. at 51011 (to be codified at 40 C.F.R. § 258.54).

97. Id. at 51011 (to be codified at 40 C.F.R. § 258.55). If monitoring indi-
cates a significant increase over standard levels the owner or operator must no-
tify the State Director and local officials of the nature and extent of the
contamination.

98. Id. at 51011 (to be codified at 40 C.F.R. § 258.56).

99. See id. at 51011. EPA will require the owner/operator to hold a public
meeting to discuss potential corrective measures before their selection. /d. The
goal is to promote public participation in remediation decisions affecting their
community. See also id. at 51088. There is no required deadline to select the
appropriate corrective measures. EPA sees the ‘“‘extent of the corrective mea-
sure study [as] commensurate with the complexity of the site.” Id.

100. Id. at 51011.

101. 1d

102. 1d. at 51028.
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ria.'03 Specifically, certain designated small landfills are exempt
from the design, groundwater monitoring, and corrective action
requirements of the rule.'* Some small landfills are recognized
as having no practical alternatives for regionalized waste manage-
ment and will be granted waivers.!?5 However, small communi-
ties not qualifying for an exemption or waiver are encouraged to
consider larger regional facilities as a cost-reduction strategy.!06

Another significant impediment for smaller facilities will be
the federally mandated financial assurance provisions.!?7 Specifi-
cally, the new rule requires all new and existing landfills, as well
as expansions of existing facilities to demonstrate financial re-
sponsibility!98 for the costs of (1) closure of existing landflls, (2)
thirty years of post-closure care of these facilities, and (3) re-
quired corrective action for known releases of contaminants.!09
Only those landfills owned and operated by state or federal gov-
ernment entitites are exempted from this provision.!'® In addi-
tion, owner/operator financial responsibility is relieved only by

103. Id. at 50989. Among the comments received by EPA addressing small
community implementation of the criteria were concerns for (1) a lack of trained
personnel to properly implement the criteria and (2) funding problems for land-
fill upgrades.

104. See id. at 50990.

To qualify for this exemption, the landfill must meet the following cri-

teria: (1) The land-fill receives less than 20 tons per day of solid waste

on an annual average, (2) there is no evidence of existing ground-water

contamination from the landfill, and (3) one of the following conditions

exists: (A) The landfill serves a community that experiences an annual
interruption of at least three consecutive months of surface transporta-
tion, which prevents access to a regional waste management facility, or

(B) the landfill serves a community for which there is no practicable

waste management alternative and the landfill is located in an area that

annually receives 25 inches or less of precipitation.
Id.

105. See id. at 50989.

106. Id.

107. For a discussion of the impact of federal financial assurance provisions
on state implementation of solid waste disposal requirements, see infra note 113
and accompanying text.

108. See 56 Fed. Reg. at 51012. The rule specifies mechanisms to demon-
strate financial responsibility or provide support for the reliability of these
mechanisms. EPA will permit the use of a trust fund with pay-in period, surety
bond, letter of credit, insurance, state-approved mechanism and state assump-
tion of the responsibility.

109. Id. Financial responsibility assurances must equal the cost of a third
party conducting the closure, post-closure, and corrective actions.

110. Id. See also id. at 51106-07. While federal and state government enti-
ties are exempted from this provision, local governments remain subject to fi-
nancial responsibility requirements. EPA believes that the variation among local
governments in terms of size, financial capacity, and performance of functions
necessitates a demonstration of financial responsibility.
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the signed certification of an independent professional engineer
that the required closure, post-closure and appropriate corrective
action requirements have been met.!!!

D. Initial State Impact Assessment

While most states appear generally well positioned to comply
with the new standards, a few requirements may prove burden-
some to existing state programs.!!2 The stringent financial assur-
ance provisions, for example, are expected to force the
establishment of large regional facilities in many states as smaller
sites will be unable to continue operation.!'® Groundwater moni-
toring and landfill liner standards are also expected to prove pro-
hibitively expensive for smaller facilities.!'* However, the
extensive delay in promulgating the final rule has allowed most
states adequate preparation time to tighten their solid waste re-
quirements.!!3 As a result, concern in some states focuses less on
the ability to meet the specific provisions of the standards and far
more on the long-term costs involved.!16

Noteworthy among the concerns of state solid waste regula-
tory agencies, however, are the missing standards; those issues not
specifically addressed in the new rule.!!'” A critical issue remain-

111. Id. at 51012.

112. Ses generally DARCEY, supra note 79, at 24. The author discusses the
reaction of several state solid waste program officials to the new federal stan-
dards. While most states are ‘‘ready, willing and able” to comply with the fed-
eral requirements, some provisions will provide difficulties for state and local
regulators.

113, Id. at 24-30. Overall disposal costs and tipping fees are expected to
rise in response to rising facility costs. One state official in Texas predicts that
sites will be forced to take in more waste to provide the necessary revenue to
meet more stringent liner and closure requirements.

114. See id. at 29. One Florida waste disposal official noted that regular
groundwater testing is very expensive; costs can be as high as $1,000 per test per
well.

115. See supra note 43 and accompanying text. See also DARCEY, supra note
79, at 30. The author notes that several states made significant upgrades to their
requirements in anticipation of the new standards. New York, Pennsylvania, and
Virginia, for example, currently require double liners, quarterly groundwater
monitoring, and some financial assurance criteria.

116. See DARCEY, supra note 79, at 24. The author spoke with state waste
disposal officials from Georgia, Ohio, California, Florida, Illinois, and Texas
concerning major concerns in light of the new rule’s provisions. These concerns
focused almost unanimously on future disposal capacity. See generally, A RCRA
Roundtable, EnvtL. F., Jan./Feb. 1991, at 30. Twelve environmental experts rep-
resenting a variety of interests met to discuss the upcoming reauthorization of
RCRA. The majority agreed that long-term concerns of Subtitle D would be a
major legislative focus.

117. See DARCEY, supra note 79, at 30.
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ing unresolved is a regulatory standard for assuring future waste
disposal capacity.!!® California has taken the lead in the absence
of federal criteria by adopting state standards requiring that
counties demonstrate fifteen years of landfill disposal capacity.!!?
Prompted by increased out-of-state disposal demands, Ohio has
adopted comparable requirements to ensure future landfill capac-
ity for its own wastes.'2° Other similarly situated states have been
impacted by the regulatory omission as they struggle to incorpo-
rate future capacity criteria into their solid waste management
planning.12!

In a related state concern, the new rule is also silent on the
issue of interstate transport of solid waste. Regulatory resolution
of this issue will be demanded as the inevitable closing of smaller
facilities drives solid waste disposal across state lines.!22 As fed-
eral standards are fully implemented, some states may be forced
to assume the role of unwilling hosts for out-of-state wastes.!23
While interstate disposal may have been profitable in an era of
less stringent disposal requirements, costs under the new rule will
undoubtedly decrease the profit margin while increasing the risk
of groundwater contamination and expensive corrective action.!24

Despite the promulgation of stringent groundwater design

118. Id.
119. Id. at 25.
120. Id. at 29-30.

121. Id. at 29. Georgia and Illinois, for example, do not currently require
specific capacity assurance as part of their solid waste disposal criteria. How-
ever, Georgia will probably require some assurance provisions as more states
seek to dispose of their waste within Georgia’s state lines. /d. Illinois has recog-
nized the capacity problem by requiring county solid waste disposal planning to
include reporting of incoming wastes.

122. Id. at 30.

123. For a discussion of the problems inherent in the interstate transport of
municipal solid waste, see generally Jonathan Phillip Meyers, Confronting the Garbage
Crisis:  Increased Federal Involvement as a Means of Addressing Municipal Solid Waste
Disposal, 79 Geo. L]., 567, 586 (1991). The author proposed setting CAPs for
municipal solid waste disposal where host states would be permitted to ban im-
portation of wastes from states who did not meet the CAP requirements. Id. at
586. See RCRA ROUNDTABLE, supra note 116, at 35. Commentators call for fed-
eral government intervention in defining concessions for waiving the dormant
commerce clause. See also Kovacs & Anderson, States as Market Participants in Solid
Waste Disposal Services - Fair Competition or the Destruction of the Private Sector?, 18
EnvrL. L. 779 (1988) (discussing need to redefine market participation excep-
tion to commerce clause).

124. See DARCEY, supra note 79, at 30. Texas is a good example of a state
facing revenue concerns as a result of expected increases in interstate solid
waste disposal. Tipping fees are currently low but officials predict higher rates
as other states turn to Texas for low-cost disposal.
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and monitoring standards,!25 EPA has endeavored to account for
action previously initiated under state requirements.!'26. While it
is estimated that nineteen states do not currently meet the new
standards,'2? the remainder either meet or exceed the require-
ments.'28 Moreover, the specific criteria for state implementation
of the standards will not be promulgated until the State Imple-
mentation Rule is finalized.'2® As an interim measure, EPA in-
tends to expedite state compliance determinations where Agency
approval is *““a mere formality.””130

EPA’s flexible regulatory approach, recognizing regionaliza-
tion limitations and expediting state program approvals, has been
generally well received by municipalities.!3! Environmentalists’
protests that the 1991 standards contain dangerous loopholes
threatening groundwater protection goals!32 have been overruled
by economic impact concerns.!3® Despite the specter of increas-
ing facility costs and some unresolved regulatory issues, state im-
plementation of the new standards may be eased by an individual
state’s ability to convince EPA regulators that the implementation
costs far outweigh the contamination risks.!34

125. See Ground Water Monitor, supra note 44, at 183.

126. See Solid Waste Disposal Facility Criteria, supra note 55, at 50993-94.
Some states have taken the initiative to impose standards similar to those issued
in these regulations. Such an approved state has three options in selecting a
design to meet federal criteria: (1) adoption of the state’s own performance
standard; (2) adoption of the regulation hner design; or (3) use of a design pro-
viding prevention of groundwater contamination beyond the drinking water
standards. Id. at 50994.

127. See Ground Water Monitor, supra note 44, at 183-84. Waste Manage-
ment, Inc. conducted a survey shortly before promulgation of the rule indicaung
that the following states currently do not meet the new landfill criteria: Alaska,
Arkansas, Colorado, Hawaii, Idaho, Kansas, Louisiana, Maryland, Missouri, Mis-
sissippi, Montana, North Carolina, North Dakota, Nebraska, New Mexico, Ne-
vada, South Carolina, Utah, and Wyoming. Id.

128. Id. at 184.

129. See Solid Waste Disposal Facility Criteria, supra note 55, at 50978.
EPA plans to propose specific state implementation criteria “in early 1992.” Id.

130. Id. at 50993.

131. See Ground Water Monitor, supra note 44, at 185.

132. Id. at 184. Loopholes, as identified by Sierra Club officials, include
“failing to mandate leak detection systems for landfills; giving states too much
flexibility in determining their own programs; and allowing ground water moni-
toring to occur up to 150 meters away from the edge of a landfill.” Id.

133. See id. at 183. The proposed rule had “an estimated compliance cost
of between $600 million and $1 billion annually. The final rule, however, is
expected to have an annual cost of compliance nationally of $330 million, or
about $4 per household.” Id.

134. Id. at 184. Agency predictions of landfill closings as a result of the rule
are somewhat speculative allowing some flexibility. For example, EPA estimates
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IV. RoLE OfF THE NEw STaNDARDS IN EPA
REGULATORY EFFORTS

A. OMB/Council on Competitiveness Input

As the states continue efforts to ensure compliance with the
new standards, the White House has purposefully intervened in
the cost/benefit assessment process.!3> EPA’s regulatory balance
approach involved an extensive review of the rule by OMB and
the Council on Competitiveness. This review expanded the scope
of the rulemaking procedure to assessing any unreasonably bur-
densome impacts of the standards on industry.!3¢ The Council’s
fear of potentially stifling effects of overregulation on American
business!37 prompted a prolonged and embittered struggle with
EPA over the final version of the promulgated rule.!3® Ground-
water monitoring and protection requirements were the central
1ssue of the disputed standards.!3® The intensity of the debate,
fueled by White House and industry’s cost concerns, and coun-
tered by RCRA’s longstanding groundwater protection policies
underscored a more fundamental issue - the lack of public ac-
countability in the regulatory process.!4® Both EPA and the cur-
rent Administration have been criticized for bypassing traditional
political processes, thereby avoiding public scrutiny of rulemak-
ing initiatives.!4! The ongoing Congressional debate over the

that “‘between ‘zero and 600’ landfills would be forced to close as a result of the
new standards.” Id.

135. See CLARKE, supra note 24, at 33-34. The author sees the Council on
Competitiveness, in implementing President Bush’s regulatory philosophy, as
relying on numbers alone to assess the validity of proposed regulations. This
assessment minimizes the cooperative relationship between business develop-
ment and environmental protection goals. See also supra notes 24-28 and accom-
panying text.

136. See CLARKE, supra note 24, at 30. Executive Director Hubbard re-
sponded to a Senate inquiry concerning the Council’s responsibilities by af-
firming its “commit[ment] to reducing and - wherever possible - eliminating
excessive, burdensome, and unnecessary regulations.” Id.

137. Id.

138. Id. at 33. The regulatory process was so painful that Council staff met
with EPA officials to discuss solutions to avoid repetition of hostilities in future
regulatory efforts. One EPA official blames the lack of clearly defined Council
procedures for addressing concerns as part of the problem.

139. See DINGELL, supra note 26, at 12. OMB and other White House offi-
cials dispute EPA’s contention that low-grade groundwater not used as a source
for drinking water should be afforded the same protections as higher levels of
groundwater.

140. See CLARKE, supra note 24, at 31. EPA fears that the Council’s invoca-
tion of its “‘executive privilege” shields important records from the public.

141. See DINGELL, supra note 26, at 13. Congressman Dingell, noting
OMB'’s emphasis on post-release groundwater monitoring and cleanup action
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reauthorization of RCRA, however, will ensure increased public
participation in environmental regulatory policymaking.!42

B. RCRA Reauthorization Issues

The reauthorization of RCRA, originally targeted for com-
pletion by the close of 1991 has been delayed considerably.!43
Implementation of Subtitle D requirements has proved to be
frought with regulatory complexities as solid waste management
strategies undergo rigorous legislative scrutiny.!4* Among the
key issues heating the debate are (1) the definitive categorization
of solid waste for regulatory purposes;'45 (2) the resolution of in-
terstate transport issues;'46 and (3) clarification of EPA and
Administration roles in defining state implementation
requirements.!4?

Underlying the Congressional lag in finalizing the re-

authorization process are long-term environmental policy is-

sues.!*® Development of a practicable solid waste management
strategy will require a skillful balancing of the current regulatory

rather than preventative measures, strongly urges the President to “subject this
position to public scrutiny and an open public debate.” Id. EPA’s rulemaking
procedures have been challenged as questionable interpretations of the Admin-
istrative Procedure Act. For a discussion of EPA’s broad powers to change
rulemaking proposals without violating notice requirements, see Terence P.
Brennan, EPA Rulemaking and Adequate Notice, NAT. RESOURCEs & ENv'T, Fall
1990, at 5.

142. See RCRA ROUNDTABLE, supra note 116, at 30-37. RCRA reauthoriza-
tion will involve several high profile issues, as assessed by government and in-
dustry experts. Among those issues are interstate transport of waste, municipal
ash, recycling, landfill requirements, and pollution prevention strategies. Pub-
licly elected Congressional legislators, rather than EPA ofhcials or Administra-
tion oversight groups, will have the most active role in the final reauthorization.

143. Id. at 31. Experts generally predict a lengthy reauthorization process.
One Roundtable participant suggests that a law facing reauthorization will be
subject to close scrutiny of its actual day-to-day implementation under existing
law.

144. Id. at 30-31. A common concern among participant experts is the po-
tential overlap of hazardous waste regulation and the Subtitle D requirements.
One industry expert, for example, stressed the need for strict uniformity in Sub-
title D standards to avoid ‘“‘the next generation of Superfund sites.” Id. at 30.

145. Id. at 31.

146. Id. at 31, 34-35. For a discussion of interstate transport issues, see
supra note 123 and accompanying text.

147. See DINGELL, supra note 26, at 13. Congressman Dingell’s Committee
is assembling information concerning the policy dispute between EPA and the
Administration to determine if existing laws are effective, “‘especially as it con-
siders RCRA reauthorization.” Id.

148. See RCRA ROUNDTABLE, supra note 116, at 30. Among the key areas
cited for Congressional consideration are “how recycling and pollution preven-
tion can be incorporated into the RCRA program.” Id.
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focus with the pollution prevention underpinnings of RCRA.149
This balance can only be achieved through the cooperative efforts
of federal regulators, state implementation agencies and regu-
lated industries.!3¢ More importantly, public expectation of the
roles regulatory agencies and industry should play in realizing
pollution prevention goals will be reflected in Congressional ac-
tion.!'5! The lengthy reauthorization process will provide a
unique forum for national prioritizing of waste management
objectives.!52

V. CONCLUSION

The much heralded Subtitle D standards have been met with
mixed reviews.!33 As is anticipated in any rulemaking setting, a
certain amount of compromise is to be expected. However, the
purported aim of preventing groundwater contamination!54 has
been diminished by the lengthy delay in promulgation of the
rule!?5 and the absence of specific criteria for state implementa-

149. See id. at 31. One industry participant believes the regulatory focus
should be on waste minimization rather than simply raising the costs of disposal
to a level where people are forced to reduce waste. She suggests the integration
of an enforcement strategy with a total quality management approach.

150. See id. at 37. One commentator sees the reauthorization cycle as a
move away from a traditional command-and-control regulatory focus, as pro-
grams move toward industry self-initiatives in pollution prevention.

151. See, e.g., id. One industry representative acknowledges the public’s ex-
pectation that businesses must share in pollution reduction and prevention ef-
forts. However, regulatory agencies and industry representatives agree that
trust is a major issue in attempting innovative cooperative efforts. As one practi-
tioner notes: .

Conceptually, a fundamental restart is needed across the board. But

the word “‘trust” must be a major factor in making that occur. Because

there is a huge investment in the current structure of the program and

not just an economic one, this is going to have to be a gradual process.

But maybe that should be the long-term goal of reauthorization - to try

to get us to that point in ten or fifteen years.

Id.

152. See id. at 33. As a result of a RCRA Implementation Study, EPA is
considering some new techniques for managing solid waste. Among the ideas
under consideration are increased market incentives to promote pollution pre-
vention and recycling.

153. See supra notes 131-34 and accompanying text.

154. See supra notes 35 & 36 and accompanying text. See also 56 Fed. Reg. at
50995-96. EPA relies on their 1984 Groundwater Protection Strategy in formu-
lating standards to prevent contamination. This strategy established the con-
cept of differential protection of groundwater, where classes of groundwater
were determined based on resource value. States are to use a comparable classi-
fication system in making implementation decisions.

155. See 56 Fed. Reg. at 51065. Comments received since the promulgation
of the 1988 proposed rule requested that the final criteria “be made simpler,
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tion. The Agency’s push for regionalized faciliies may be
thwarted by an overriding concern for municipal budgetary limi-
tations.!%6 In the final analysis, the new regulatory approach ap-
pears to rubberstamp the programs of a majority of states while
granting exemptions and waivers for those unable to comply.!57
Until a formal State Implementation Plan is promulgated, many
states may view the new standards as a mere legislative gloss on
currently existing programs.

Election year politics and a growing public concern for
rulemaking accountability, however, guarantee a more prominent
place in regulatory history for otherwise lackluster standards.
Notably, finalized state implementation provisions may provide a
valuable litmus test for assessing the impact of White House over-
sight on Agency policy. As a showdown involving EPA and com-
peting oversight groups appears inevitable, traditional behind-
the-scenes rulemaking procedures may be forced into the public
spotlight.

Moreover, no matter how the balancing of regulatory risks is
assessed, solid waste management is, of necessity, a public con-
cern. While the political battles and technical debates continue to
rage, a more informed public is focusing on the local impacts of
mounting waste disposal costs, more rigorous state and municipal
recycling regulations, and landfill-siting controversies. In addi-
tion, the current recession is forcing a more thorough public eval-
uation of state and local government expenditures for waste
disposal services. As a result, any federal intervention in munici-
pal affairs is subject to closer scrutiny as public accountability
concerns will be manifested through the ballot box.!58 Environ-
mental policymakers should take heed: the success of future reg-
ulatory initiatives may ultimately turn on the public’s perception
of its participation in risk reduction strategizing.

Kathleen Farrelly

less costly, and provide States with more flexibility.” /d. The Agency has made
*‘a significant number of changes from the proposed rule” as a result. Id.

156. See supra note 60 and accompanying text.

157. See supra notes 71, 73 & 104 and accompanying text.

158. See REILLY, supra note 16, at 4. Mr. Reilly’s risk reduction policy is
based in part on his assessment that ““our laws are a better reflection of constitu-
ent opinion than of scientific judgment.” Id.
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