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Afterword

CULTURE BY LAW: BACKILASH AS JURISPRUDENCE

Francisco VALDES*

I. INnTRODUCTION

OR the ninth time in as many years, LatCritters! met in 2004 during
the Cinco de Mayo weekend. We met not only to help recall the un-
just events of that day a century and a half ago, but also to center and
challenge its unjust legacies in law and society.2 These legacies live on in
many forms and many ways, of course.® Against this backdrop, the LatCrit

* Professor of Law and Co-Director, Center for Hispanic and Caribbean Legal
Studies, University of Miami. I thank the organizers, sponsors and participants of
the LatCrit IX conference, upon which this symposium is based, and in particular
the symposium contributors and law review editors whose work has created a
lasting record of that stupendous conference. In particular, 1 thank Matthew
Goulding, Lauren Cates, Thomas Lamprecht, Jaret Gronczewski and the other
editors of the Villanova Law Review for their work and dedication to this project.
This Afterword additionally is in part based, and builds, on previous efforts to
analyze critically backlash kulturkampf as an overarching sociolegal phenomenon
that necessarily frames the work of contemporary legal scholars. Finally, I dedicate
this Afterword to Jerome Culp—friend and warrior—who passed away in February
2004; this LatCrit conference was the first he missed, and we in turn missed him
dearly. As always, all errors are mine.

1. The term “LatCrit” was coined at a 1995 colloquium, held in Puerto Rico,
on the relationship of critical race theory to “Latina/0” communities. From that
colloquium, the annual conferences then flowed. See Francisco Valdes, Forward:
Poised at the Cusp: LatCrit Theory, Oulsider Jurisprudence and Latina/o Self-Empowerment,
2 Harv. LaTiNo L. Rev. 1 (1997) (introducing first LatCrit conference papers and
proceedings). Despite our common identification as LatCrits, this jurisprudential
community, like “Latinas/os” and other social groups, is formed from a collection
of “different” individuals. See Sylvia A. Marotta & Jorge G. Garcia, Latinos in the
United States in 2000, 25 Hisp. J. BEHav. Sc1. 13 (2003) (providing current demo-
graphic portrait); see also Luis Angel Toro, “A People Distinct from Others”: Race and
Identity in Federal Indian Law and the Hispanic Classification in OMB Directive No. 15,
26 Texas TecH. L. Rev. 1219, 1253 (1995) (critiquing ramifications of current la-
beling system in United States that “lumps all people who can connect themselves
to some ‘Spanish origin or culture’ together as ‘Hispanics’”).

2. See Symposium, Understanding the Treaty of Guadalupe Hidalgo on Its 150th
Anniversary, 5 Sw. J. L. & TRaDE AM. 1 (1998) (reviewing treaty by which United
States annexed Mexican lands and persons, as well as treaty’s violation since then).

3. During the past nine years, LatCrit scholars have produced nearly twenty
law review symposia in which we explore the manifold ways in which these colonial
and neocolonial legacies continue to deform law and society. The LatCrit sympo-
sia, including those not based on subsequent conferences or colloquia, include
Symposium, LatCrit Theory: Naming and Launching a New Discourse of Critical Legal
Scholarship, 2 Harv. Latino L. Rev. 1 (1997) (LATCRIT I); Colloquium, Interna-
tional Law, Human Rights and LatCrit Theory, 28 U. Miam1 INTER-AM, L. Rev. 177
(1997) (publishing proceedings of first LatCrit colloquium focused on interna-

(1135)

Published by Villanova University Charles Widger School of Law Digital Repository, 2005



Villanova Law Review, Vol. 50, Iss. 4 [2005], Art. 21
1136 ViLraNova Law ReviEw [Vol. 50: p. 1135

IX conference theme beckoned the critical collective attention toward
Countering Kulturkampf Politics Through Critique and Justice Pedagogy.* With
this year’s call and focus, the LatCrit IX conference invited all OutCrit
scholars and friends to train attention on the retrogressively synergistic
consequences of backlash kulturkampf on law and society.?

In response, the contributors to this symposium® have covered a
range of issues regarding both the culture wars and the value of social
justice pedagogies as an act of resistance to their ideological and political

tional law); Symposium, Difference, Solidarity and Law: Building Latina/o Communities
Through LatCrit Theory, 19 CHicano-LaTino L. Rev. 1 (1998) (LATCRIT II); Sympo-
sium, Comparative Latinas/os: Identity, Law and Policy in LatCrit Theory, 53 U. Miam1
L. Rev. 575 (1999) (LATCRIT III); Symposium, Rotating Centers, Expanding Fron-
tiers: LatCrit Theory and Marginal Intersections, 33 U.C. Davis L. Rev. 751 (2000)
(LATCRIT LV); Colloquium, Spain, The Americas and Latino/as: International and
Comparative Law in Triangular Perspective, 9 U. Miami INT'L. & Comp. L. Rev. 1
(2000-01) (publishing proceedings of first and second colloquia held in Malaga,
Spain on LatCrit theory and international and comparative law); Symposium, Class
in LatCrit: Theory and Praxis in a World of Economic Inequality, 78 DEnv. U. L. Rev. 467
(2001) (LATCRIT V); Symposium, Latinas/os and the Americas: Centering North-South
Frameworks in LatCrit Theory, 55 FLa. L. Rev. 1 (2003), 54 RuTtcers L. Rev. 803
(2002) (LATCRIT VI); Symposium, Coalitional Theory and Praxis: Social Justice Move-
ments and LatCrit Community, 13 La Raza L]J. 113 (2002), 81 Or. L. Rev. 587
(2002) (LATCRIT VII); Symposium, City and Citizen: Operations of Power, Strategies of
Resistance, 52 CLevE. ST. L. Rev. 1 (2005) (LATCRIT VIII). In addition to these
conference-based publications, two joint LatCrit symposia also have been pub-
lished during this time. See Joint Symposium, Culture, Language, Sexuality and Law:
LatCrit Theory and the Construction of the Nation, 5 MicH. J. Race & L. 787 (2000); 33
U. Mich. J.L. RerorMm 203 (2000); Joint Symposium, LatCrit Theory: Latinas/os and
the Law, 85 CaL. L. Rev. 1087 (1997); 10 La Raza LJ. 1 (1998).

4. To view the LatCrit IX Call for Papers, please visit the LatCrit website at
www latcrit.org.

5. OutCrit positionality is framed around the need to confront in collective
and coordinated ways the mutually-reinforcing tenets and effects of two sociologi-
cal macro-structures that currently operate both domestically and internationally:
Euroheteropatriarchy and neoliberal globalization. For further discussion of this
designation, see Francisco Valdes, Outsider Scholars, Legal Theory and OutCrit Perspec-
tivity: Postsubordination Vision as Jurisprudential Method, 49 DePauL L. Rev. 831
(2000), [hereinafter Outsider Scholars} (discussing relationship between Euroheter-
opatriarchy and OutCrit theory and praxis). The term “outsider jurisprudence”
was first used by Professor Mari J. Matsuda. See Mari J. Matsuda, Public Response to
Racist Speech: Considering the Victim’s Story, 87 MicH. L. Rev. 2320, 2323-24 (1989)
(describing feminist and color based movements as “outsider jurisprudence”). As
noted at infra note 27, LatCrit theory is one strand in outsider jurisprudence,
along with critical race theory, critical race feminism, Asian American scholarship
and Queer legal theory. See generally Francisco Valdes, Afterword: Theorizing “Out-
Crit” Theories: Coalitional Method and Comparative Jurisprudential Experience— RaceCrils,
QueerCrits and LatCrits, 53 U. Miam1 L. Rev. 1265 (1999) (drawing LatCrit lessons
from experiences of other outsider efforts, principally those of RaceCrits and
QueerCrits).

6. The LatCrit IX symposium is a joint publication of the Villanova Law Re-
view and the Seton Hall Law Review. Each journal is publishing different “clus-
ters” of essays defined thematically based on the proceedings of the LatCrit IX
conference. For a further discussion on presentations of past symposia, see supra
notes 1-3 and visit the LatCrit website at www.latcrit.org.
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pressures.” Symposium authors have brought this new cross-disciplinary
resource of substantive and pedagogical knowledge to counter the ne-
ocolonial cultural warfare that seeks to degrade LatCrit identities, commu-
nities, principles and, even, LatCrit work. This Afterword now closes this
year’s LatCrit symposium by focusing squarely on this sociolegal phenome-
non: backlash kulturkampf.®

The liberty-privacy mini-case study sketched below illustrates how
backlashers use judicial review in precisely the selective ways that they so
denounce loudly.® It illustrates the struggle over the liberal legacies of the

7. These contributions include the uses of various familiar identity axes, such
as race, gender, sexuality and class, to define and wage backlash kulturkampf. See,
e.g., Tayyab Mahmud, Limit Horizons & Critque: Seductions and Perils of the Nation, 50
VirL. L. Rev. 939 (2005); Martha McCluskey, How Equality Became Elitist: The Cul-
tural Politics of Economics from the Court to the “Nanny Wars,” 35 SEToN HaLL L. Rev.
(forthcoming 2005); Carla Pratt, Tribal Kulturkampf: The Role of Race Ideology in Con-
structing Native American Identity, 35 SEToN HaLL L. Rev. (forthcoming 2005).

Looking to the outgroup communities from which we hale and for whom we
labor, the symposium contributions also examine cultural warfare, as well as oppo-
sitional practices, in various local settings. See, e.g., Antonia Darder, Schooling and
the Empire of Capital: Unleashing the Contradictions, 50 VILL. L. Rev. 847 (2005); Anita
Revilla Raza Womyn Mujerstoria, 50 ViLL. L. Rev. 799 (2005); Victor Romero, Re-
thinking Minority Coalition Building: Valuing Self-Sacrifice, Stewardship, and Anti-Subor-
dination, 50 ViLL. L. Rev. 823 (2005).

Looking beyond the United States, these accounts additionally include na-
tional as well as international and transnational analyses of cultural warfare in vari-
ous sociolegal frameworks. See, eg, Maria Clara Dias, Moral Dimensions of
Nationalism, 50 ViLL. L. Rev. 1063 (2005); Gil Gott, The Devil We Know: Racial Subor-
dination and National Security Law, 50 ViLL. L. Rev. 1073 (2005); Berta Esperanza
Hernidndez-Truyol, Globalized Citizenship: Sovereignty, Security and Soul, 50 ViLL. L.
Rev. 1009 (2005); Angel Oquendo, National Culture in Post-National Societies, 50
ViLL. L. Rev. 963 (2005).

Finally, looking into our own profession—the professorate—these accounts
similarly delve into the academic culture wars, and their significance to our work.
See, e.g., Fran Ansley & Cathy Cochran, Going On-Line with Justice Pedagogy: Four Ways
of Looking at a Web Site, 50 ViLL. L. Rev. 875 (2005); Sylvia Lazos, “Kulturkampf(s]”
or “Fit[s] of Spite”? Taking the Academic Culture Wars Seriously, 35 SEToN HaLL L. Rev.
(forthcoming 2005); Imani Perry, Cultural Studies, Critical Race Theory and Some Re-
Jlections on Methods, 50 ViLL. L. Rev. 915 (2005); Mary Romero, Revisiting Oultcrits
with a Sociological Imagination, 50 VILL. L. Rev. 925 (2005); Nelson Soto, Caring and
Relationships: Developing a Pedagogy of Caring, 50 ViLL. L. Rev. 859 (2005).

8. This Afterword is limited to a presentation of a “mini-case study” that illus-
trates some basic but key recurring practices in one field of backlash activism: lib-
erty-privacy case law. As noted below, this summary sketch builds on earlier works
that collectively aim to make sense of the culture wars and their jurisprudential
dimensions. For a further discussion summarizing this judicial front of the culture
wars, see infra notes 9-13. See also Francisco Valdes, “We Are Now of the View”™:
Backlash Kulturkampf, OutCrit Scholarship and Critical Legal Education (2005)
(unpublished manuscript, on file with author) [hereinafter We Are Now of the
View].

9. “[Tlhe conservative caricature of the liberal Justices pictures them just
making up whatever law suited their sense of justice. The conservative promise is
that their replacements will not be so free-wheeling.” Kathleen M. Sullivan, Post-
Liberal Judging: The Roles of Categorization and Balancing, 63 U. Coro. L. Rev. 293,
293 (1992). This campaign of course reacts to the era of “liberal activist judges”
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past century in law and society. It captures both the resilience of liber-
alism’s legacies as well as the ambitions of backlash kulturkampf even as it
depicts a key—and unfinished—constitutional skirmish in the ongoing
culture wars. At the same time, as this symposium helps to illustrate, out-
sider scholars have continued to experiment with traditional and non-
traditional methods of scholarship to elucidate a socially just society under
the antisubordination principle.!® OutCrits thereby provide a fundamen-

depicted as beginning in the 1960s under Chief Justice Earl Warren, which is por-
trayed as a principal complaint of backlashers, who therefore “promise . . . that
their replacements will not be so free-wheeling.” Id.; see also Robert H. Bork, Neu-
tral Principles and Some First Amendment Problems, 47 Inp. L]. 1 (1971); Robert H.
Bork, The Impossibility of Finding Welfare Rights in the Constitution, 1979 Wasn. U. L.Q.
695 (1979) (articulating backlash jurisprudential position in different doctrinal
fields); Lino A. Graglia, The Legacy of Justice Brennan: Constitutionalization of the Left-
Liberal Political Agenda, 77 WasH. U. L.Q. 183, 189 (1999) (presenting more recent
typical backlash portrayal of “liberal” jurisprudence). See generally RAOUL BERGER,
GOVERNMENT By Jupiciary (2d ed. 1997); RoBert H. Bork, THE TEMPTING OF
AMERICA: THE PoLrticaL SEDUCTION OF THE Law (1990) (examining now-classic
expositions of this backlash portrayal). The gathering of what we now call the
culture wars during the 1970s and leading up to the 1980s engendered a lively
exchange over the legitimacy of the doctrinal and policy legacies that still remain,
today, under backlash attack. See generally Paul Brest, The Misconceived Quest for the
Original Understanding, 60 B.U. L. Rev. 204 (1980); Jan G. Deutsch, Neutrality, Legiti-
macy, and the Supreme Court: Some Intersections Between Law and Political Science, 20
Stan. L. Rev. 169 (1968); Owen M. Fiss, Objectivity and Interpretation, 34 STaN. L.
Rev. 739 (1982); Thomas C. Grey, Do We Have a Written Constitution?, 27 Stan. L.
Rev. 703 (1975); H. Jefferson Powell, The Original Understanding of Original Intent,
98 Harv. L. Rev. 885 (1985); Mark V. Tushnet, Following the Rules Laid Down: A
Critique of Interpretivism and Neutral Principles, 96 Harv. L. Rev. 781 (1983). For a
direct response to this backlash campaign from one of its principal “liberal” targets
and describing different types of judicial activism, see J. William Wayne Justice, The
Two Faces of Judicial Activism, 61 GEo. WasH. L. Rev. 1 (1992).

More recently, backlashers’ current and ongoing campaign to recapture and
control the federal judiciary has received widespread scholarly attention, some crit-
ical and some descriptive. See generally Davip M. O’BrieN, StorM CENTER: THE Su-
PREME COURT IN AMERICAN PoLrrics 56-86 (2000); RicHARD L. PACELLE, Jr., THE
TRANSFORMATION OF THE SUPREME COURT’S AGENDA: FROM THE NEw DEAL TO THE
REAGAN ADMINISTRATION (1991); MArTIN H. REDISH, THE FEDERAL COURTS IN THE
PourricAL. Orper (1991); HERMAN ScHwWARTZ, PAckING THE CourTs: THE Con-
SERVATIVE CAMPAIGN TO REWRITE THE ConsTITUTION (1988); Francisco Valdes, Cul-
ture, “Kulturkampf” and Beyond: The Antidiscrimination Principle Under the Jurisprudence
of Backlash, in THE BLACKWELL COMPANION TO Law AND SocIETY 271, 287-91 (Austin
Sarat ed., 2004) [hereinafter Antidiscrimination] (providing extensive bibliography
on general topic).

10. The antisubordination principle is generally associated with critical out-
sider jurisprudence, although its initial articulation originates with Owen Fiss. See
Owen M. Fiss, Groups and the Equal Protection Clause, 5 PHIL. & Pus. Arr. 107, 154-56
(1976) (finding perpetual subordination key element of discrimination). In both
its original articulation and its OutCrit elaboration, the antisubordination princi-
ple is conceived as a jurisprudential honing of the antidiscrimination principle in
order to “get at” the social problems associated with domination and subjugation.
See Paul Brest, Foreword: In Defense of the Antidiscrimination Principle, 90 Harv. L. Rev.
1,1 (1976) (articulating principle and reviewing Supreme Court’s elaboration and
application). The antidiscrimination principle, as interpreted in the form of for-
mal equality, was made “blind” to the social and conceptual asymmetries between
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tally different policy alternative to backlash and retrenchment—an alter-
native that will remain available to the nation when the furies of this
kulturkampf have spent themselves, when the nation may once again re-
sume its fitful march away from the identity-based structural injustices that
punctuated its founding and have bedeviled it since.!! As the LatCrit IX
conference theme suggests, the culture wars of the past two decades pro-
vide a contemporary and concrete lens for an honest assessment of the
choices effectuated through this latest effort to arrest the progress of law
and society.1?

domination and subjugation, and was likewise made to regard all kinds of “discrim-
ination” as equal, and equally suspect. This construction of antidiscrimination as
remedial law and policy failed to distinguish between remedial and invidious forms
of “discrimination.” This blindness in turn enabled notions of “reverse discrimina-
tion” that were used effectively to halt race-conscious remedial state actions tai-
lored to similarly race-conscious acts of invidious discrimination. Under the
antidiscrimination principle as applied, remedies to discrimination were trans-
muted into discrimination. The remedy became the problem because the prob-
lem was defined as “discrimination” and the cure “antidiscrimination” whereas the
actual problem is subordination. To be effective, the cure must be tailored to
antisubordination. See generally Jerome McCristal Culp, Jr. et al., Subject Unrest, 55
Stan. L. Rev. 2435 (2003) (discussing antidiscrimination and antisubordination).

11. This backlash kulturkampf has come to dominate law and policy during
the past two decades, spawning the emergence and evolution of backlash jurispru-
dence to take command of Law as a key component of the ongoing culture wars.
Moreover, this zeitgeist of backlash also has framed and informed the emergence
and evolution of LatCrit theory during the past nine years, as well as that of critical
outsider jurisprudence theories and efforts. Both OutCrit and backlash versions of
postliberal jurisprudence employ the liberal legacies of the latter part of the twen-
tieth century. While both use the liberal legacy of formal equality as the point of
departure, backlashers insist the legacy must be rolled back while OutCrits de-
mand it be made more socially relevant. Of course, these twin jurisprudential de-
velopments have not met with the same reception: the past two decades or so have
witnessed backlash scholars systematically plucked from the legal academy and
other arenas by backlash politicians to enact their opinions into Law through the
judicial power of the federal government. Notable backlash exemplars are Justice
Antonin Scalia and Judge Robert Bork, plucked from the law faculties of the Uni-
versity of Chicago and Yale University, respectively, to become judicial appointees.
The former remains perched on the Supreme Court while the latter was appointed
to the key court of appeals in the nation’s capital, where he enacted his opinions
into law until his appointment to the Supreme Court under Reagan was defeated.
Bork’s defeated elevation was undertaken, and has been understood, as a key skir-
mish of the culture wars. See generally NORMAN VIERA & LEONARD GROSS, SUPREME
COURT APPOINTMENTS: JUDGE BORK AND THE POLITICIZATION OF SENATE CONFIRMA-
TIONS (1998) (examining controversy surrounding President Reagan’s nomination
of Judge Bork to succeed Justice Powell on Supreme Court). On the other hand,
outsider scholars continue to elaborate a post-subordination social vision, chiefly
from within the legal academy. For a collection of examples, see CROSSROADS, D1-
RECTIONS AND A NEw CrrticaL Race THEORry 379 (Francisco Valdes et al. eds.,
2002). See, e.g., supra notes 1-7; see also Francisco Valdes, Antidiscrimination, supra
note 9, at 273-76 (discussing sociolegal legacies of twentieth century liberalisms).

12. This Afterword therefore should be read as one part of a larger work-in-
progress elucidating backlash jurisprudence as part and parcel of the culture wars.
See generally Valdes, Antidiscrimination, supra note 9 (focusing broadly on three theo-
retical perspectives—backlash jurisprudence, liberal legalisms and critical outsider
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This Afterword proceeds from a critical appreciation of the alterna-
tive accounts proffered elsewhere to help explain the jurisprudential ma-
neuvers and outcomes of the culture war rulings issued by backlash
judges.'® Those accounts and the perspective presented below diverge in
sometimes marked ways because other accounts often emphasize familiar
aspects of legal indeterminacy and judicial discretion to explain the pat-
terns left in the jurisprudential wake of backlash adjudication. Conversely,
the account unfolded here aligns more closely with the recent research
into the behavior of individuals appointed to be judges. The research ex-
amines whether those behaviors produce patterns of consistency between
their personal ideological preferences, as manifested in pre-appointment
statements or actions, and their post-appointment adjudicatory acts. This
research has given rise to the “attitudinal model” for analyzing and gaug-
ing the influence of personal predilection in formally judicial acts. It has
documented a clear and stunning consistency in the convergence of politi-
cal ideology and adjudicatory outcome. It depicts a convergence that ef-
fectively portrays a near-complete collapse of the idealized distinction
between law or principle and politics or ideology, maintained under the
“legal model” of analyzing the behavior of judicial appointees.’*

This Afterword proceeds also with a wry recognition of the dangers
that accompany an exposé of the human-civil rights subversion launched
and orchestrated from the Supreme Court bench by kulturkampf appoin-
tees installed into those positions during the past two decades, expressly
for this reactive purpose.!® Yet, the benefits of critical awareness, con-

jurisprudence—and comparing approaches to equality law and policy); Francisco
Valdes, Beyond Sexual Orientation in Queer Legal Theory: Majoritarianism, Multidimen-
sionality and Responsibility in Social Justice Scholarship—Or, Legal Scholars as Cultural
Warriors, 75 DEnv. U. L. Rev. 1409 (1998) [hereinafter Cultural Warriors] (focusing
on implications of cultural warfare for sexual orientation scholarship specifically
and for all QutCrit scholars generally); Francisco Valdes, Anomalies, Warts and All:
Four Score of Liberty, Privacy and Equality, 65 Owuio St. L.J. 1341 (2005), [hereinafter
Four Score] (focusing specifically on Lawrence v. Texas and generally on liberty-pri-
vacy as central doctrinal terrain of social and legal retrenchment); see also Valdes,
We Are Now of the View, supra note 8.

13. For a prominent and thoughtful recent example written in the context of
liberty-privacy, see Laurence Tribe, Lawrence v. Texas: The “Fundamental Right” That
Dare Not Speak Its Name, 117 Harv. L. Rev. 1893 (2004); see also Kathleen M. Sulli-
van, Post-Liberal Judging: The Roles of Categorization and Balancing, 63 U. Coro. L.
Rev. 293 (1992).

14. For a more substantive description of this “attitudinal model” for the anal-
ysis of judicial opinions, see generally Valdes, Antidiscrimination, supra note 9. The
basic conclusions of this field were more recently corroborated by a study of the
cases argued during the 2002 Supreme Court term. See Theodore W. Ruger et al,,
The Supreme Court Forecasting Project: Legal and Political Science Approaches to Predicting
Supreme Court Decisionmaking, 104 CoLum. L. Rev. 1150, 1157 (2004) (describing
model where Supreme Court Justices make decisions based on preconceived policy
preferences).

15. See generally Owen Fiss, Another Equality: Issues in Scholarship, The Origins of
Fate and Antisubordination Theory (2004), at http:/ /www.bepress.com/ils/iss2/art20.
In this essay, Fiss critiques the use of narrative by critical race and other OutCrit
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More broadly, Lawrence makes plain that neither history nor tradition
are conclusive or principal sources of constitutional interpretation that
can be tossed out to trump all other considerations, canons or sources of
construction. Instead of being selectively favored sources available for as-
sertion whenever it suits the majority, history and tradition are two among
many legitimate sources of guidance that, as recognized over the years by
many judges regardless of ideology, may provide a “gloss” to express con-
stitutional terms or text (such as the words “liberty” or “equality” or “cruel
and unusual”).98 Lawrence makes plain that such glosses do not presump-
tively nor conclusively override other sources or elements of constitutional
law—including, in this particular instance, judicial recognition of the sub-
ordinating effects imposed on contemporary persons by nominally “demo-
cratic” legislation rooted in the identity biases that travel under the rubric
of history and tradition, or that backlash ideology might regard as implicit
in concepts of ordered liberty.?° Indeed, as if to underscore this point,
Lawrence confirms in express terms that the Stevens dissent in Bowers had
been right all along, both on substance and on method, in observing that
these basic points regarding Fourteenth Amendment interpretation had
been made “abundantly clear” by 1986 via Griswold and progeny.!'©

By putting history and tradition in their place as sources of constitu-
tional interpretation, and by clarifying the operative notions of history and
tradition appropriate to Fourteenth Amendment analysis, Lawrence inflicts
a serious blow to the legitimation of contrary uses urged by backlash juris-
prudence and their patrons, especially since Bowers relied heavily on strate-
gically skewed invocations of (factually false) history and tradition to justify
injustice on purportedly neutral and principled grounds.!®! By so doing,
Lawrence also helps point the way beyond backlash. The substantive and
methodological clarifications of history and tradition as sources of Four-
teenth Amendment jurisprudence outlined above consequently are a key
aspect of the benefits that Lawrence proffers to the ongoing evolution of
constitutional law and civil rights. These benefits, as noted, are closely
related to the rejection of Bowers and its embrace of formal inequality.

GENCE OF GAY AND LEsBIAN PoLITICS: NATIONAL IMPRINTS OF A WORLDWIDE MOVE-
MENT (Barry D. Adam et al. eds., 1999).

98. In his concurring opinion, Justice Frankfurter stated:

Deeply embedded ways of conducting government cannot supplant the

Constitution or legislation, but they can give meaning to the words of a

text or supply them. Itis an inadmissibly narrow conception of American

constitutional law to confine it to the words of the Constitution and to
disregard the gloss which life has written upon them.
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 610 (1952) (Frankfurter, J.
concurring) (invalidating executive seizure of steel mills to maintain military sup-
plies for Korean War operations).

99. Indeed, this very kind of majoritarian action is precisely what the Griswold
line of cases and Romer overturned. See supra notes 33 and 76 and accompanying
text.

100. Bowers v. Hardwick, 478 U.S. 186, 214 (1986) (Stevens, ]J., dissenting).

101. See supra note 45 and accompanying text.
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They also are related to Lawrence’s substantive embrace of antisubordina-
tion values embedded in the Constitution generally, and in the Four-
teenth Amendment specifically.

3. Antisubordination Values and Critical Realism: Toward a Working
Constitution

In addition to overruling Bowers and putting history and tradition in
their place, Lawrence also provides a salutary reminder of the an-
tisubordination principle’s central substantive role in constitutional analy-
sis and law.1°2 Simply put, the “antisubordination principle” stands for
the proposition that law cannot be employed to create or perpetuate so-
cial and economic castes.!®® The substantive focus of antisubordination
values consequently is fixed on actual social conditions and on their struc-
tural transformation, more so than on formal or surface reformation,!04
The distinction between “antidiscrimination” and “antisubordination”
therefore represents a shift in foundational principles and purposes in the
formulation of law and policy from formal to substantive equality.1%%

Significantly, antisubordination values are reflected in the Fourteenth
Amendment’s text and jurisprudence, and it therefore has been featured
prominently in civil rights cases under the Equal Protection Clause.!%®
Perhaps more to the point, antisubordination values also are embodied in
the great body of federal civil rights legislation enacted by Congress and
signed into law by successive Presidents during the 1960s and 1970s.1%7 In
short, antisubordination values are embedded in substantive law both as
recent democratic public policy and also as original constitutional
mandate.108

102. See Fiss, supra note 9 (articulating principle); see also Symposium, Fiss’s
Way: The Scholarship of Owen Fiss: Introduction: The Constitutional Scholar, 58 U. Miamt
L. Rev. 1 (2003) (presenting collection of essays assessing this article and other
works).

103. For a further discussion of antisubordination and its distinction from
antidiscrimination, see supra note 10 and sources cited therein.

104. Since its early articulation, and especially in recent years, this shift from
antidiscrimination to antisubordination has been championed perhaps most con-
sistently and vocally by scholars associated with critical outsider jurisprudence. See
Valdes, Antidiscrimination, supra note 9, at 271-73.

105. See Culp et al., supra note 10, at 2446-51.

106. See, e.g., Jack M. Balkin & Reva B. Siegel, The American Civil Rights Tradi-
tion: Anticlassification or Antisubordination?, 58 U. Miami L. Rev. 9 (2003) (describ-
ing antisubordination’s role in equality and civil rights law).

107. See, e.g., Samuel Issacharoff & Pamela S. Karlan, Groups, Politics, and the
Equal Protection Clause, 58 U. Miam1 L. Rev. 35 (2003) (explaining antisubordina-
tion policy objectives that underlie federal civil rights legislation, including voting
rights laws).

108. Notably, key framers of the Constitution explained their work-product to
their own generation by presenting it as a system of checks and balances designed
to ensure that no political, social or identity-based “faction” would ever be able 1o
“vex and oppress"—in other words, to subordinate—others in perpetuity; though
the most salient social groups in the minds of the Framers were religiously based,
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Yet, in recent years, the backlash campaigns of the culture wars have
attempted to shroud antisubordination values in neglect and disparage-
ment. The neglect takes the form of an exceedingly thin and formalistic
doctrinal preference for a backlash version of formal equality under the
antidiscrimination principle. This sets into motion analyses that both so-
cial experience and critical scholarship show are likely to produce formal
legal blindness that helps to sustain extant structures of identity-based sub-
ordination.!®® The disparagement takes the form of a rhetorical and se-
lective dismissal in favor of “democracy” and majoritarianism, even when
democracy is presented as a transparent fig leaf. For example, in Bowers,
democracy is merely the judicially “presumed belief” of long-dead persons
whose legacy was not, in any event, targeted at the particular identities
targeted by the judges in their name.!!® Under the rule of backlash juris-
prudence, the antisubordination principle therefore rarely has been
honored (except in the breach). Consequently, the structural and mate-
rial stratification of society based on race, ethnicity, sex and other ne-
ocolonial fault lines correlated to familiar social groups and identities
remain culturally pervasive and economically entrenched despite a half
century of formal equality.11!

they expressed the concern in terms of social groups or “factions” constructed by
identity, geography, property or industry. See THE FEDERaLIST No. 10 (James
Madison). Asa matter of design, structure and theory, the antisubordination prin-
ciple now vindicated in Lawrence stands as original constitutional intent and policy.
The curious thing about this arousal of antisubordination in Lawrence, therefore, is
not that it took place, but that it did so in a time otherwise enveloped by the
subordinating politics of backlash kulturkampf.

109. For an early and incisive analysis of this doctrinal choice, see Charles R.
Lawrence 111, The Id, the Ego and Equal Protection: Reckoning with Unconscious Racism,
39 Stan L. Rev. 317 (1987); see also Linda Hamilton Krieger, The Content of Our
Categories: A Cognitive Bias Approach to Discrimination and Equal Employment Opportu-
nity, 47 Stan. L. Rev. 1161 (1995) (presenting similarly focused analysis of en-
trenched social habits based on traditional forms of identity-focused prejudice).
See generally supra note 11 and sources cited therein (discussing retrenchment,
backlash and cultural counter-revolution in law).

110. See supra note 75 and accompanying text on Georgia’s sweeping defini-
tion of sodomy in the Bowers statute. Ironically, this disparagement in the name of
democracy takes place alongside the judicial dismantlement of democratic law-
making, as illustrated by backlashers’ retrenchment of voting rights legislation and
other civil rights statutes of the twentieth century, in the culture war cases of the
past two decades. See, e.g., Issacharoff & Karlan, supra note 107, at 24-32 (explain-
ing antisubordination policy objectives that underlie federal civil rights legislation,
including voting rights laws).

111. See Wendy B. Scott, ‘ CSI’ After Grutter v. Bollinger: Searching for Evidence to
Construct the Accumulation of Wealth and Economic Diversity as Compelling State Interests,
13 Temp. PoL. & Crv. Rts. L. Rev. 927 (2004), available at http://ssrn.com/ab-
stract=627022. Consequently, “class” and other forms of identity, such as race and
ethnicity, remains structurally and empirically intertwined. See, e.g., Roy L. Brooks,
The Ecology of Inequality: The Rise of the African-American Underclass, 8 Harv. BLACK-
LerTer LJ. 1 (1991) (exploring reasons for continuing segregation of African
Americans in pockets of poverty); Diedre Martinez & Sonia M. Perez, Toward a
Latino Anti-Poverty Agenda, 1 Geo. J. ON FigHTING PoverTY 55 (1993) (exploring
ways of eradicating or mitigating impoverishment of Latinas/os in United States);
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It thus is remarkable that Lawrence now centers antisubordination val-
ues as the normative linchpin of the analysis and holding. Yet Lawrence
does indeed adopt the antisubordination principle as the standard of
Fourteenth Amendment jurisprudence in no less than four key and inter-
related ways. First, it vindicates the constitutionally protected “liberty” of
all persons to be secure in their homes and in their identities against the
intrusions or impositions of the state regardless of moralistic majoritarian
preferences.!1? Second, it vindicates the basic structural principle of the
Fourteenth Amendment: that law and policy may not be deployed to “de-
mean” or “control the destiny” of minority-identified persons and groups
disfavored by majoritarian forces.!'® Third, it affirms a related structural
principle of the Fourteenth Amendment: that formal or nominal democ-
racy—like direct democracy—cannot be bootstrapped into the construc-
tion of perpetual group supremacies and caste systems.!!* Fourth, it
recognizes the impact of criminal law in non-criminal venues of life, pre-
cisely (in this case) to “demean” and “control the destiny” of sexual minor-
ities, thereby entrenching in apparent perpetuity a heterosexist
supremacy.!!'S In combination, these four inter-related features of the ma-
jority opinion champion long-standing, yet recently sidelined, an-
tisubordination values over circular or selfjustifying claims of neocolonial
power and majoritarian privilege. As Lawrence itself displays, however, this
possibility of substantive equality depends on the joinder of antisubordina-
tion normativity with critical realism as method.

Lawrence is reminiscent of the realist and critical traditions in law and
legal analysis.!!¢ In other words, Lawrence frankly recognizes and owns up

see also Paul Ong & Suzanne J. Hee, Economic Diversity, in THE STATE OF ASIAN Pa-
ciFic AMERICcA: Economic DIVERsITY, Issues aND PoLicies 31, 31-56 (Paul Ong ed.,
1994) (comparing earnings of Asian Americans to whites and noting that nearly
half of all Americans of Southeast Asian descent live in poverty); Gerald Lopez,
Learning About Latinos, 19 CHicaNo-LaTINO L. Rev. 363 (1998) (discussing socio-
economic and demographic condition of Latina/o communities in United States).
For a current “official” portrait noting that “race and ethnicity continue to be sali-
ent predictors of well-being in American society . . . [affecting] health, education,
and economic status,” see CounciL oF EcoNoMic ADVISERS, CHANGING AMERICA:
INDICATORS OF SociAL aND EconoMic WELL-BEING BY RacE anDp Hispanic ORIGIN 2
(1998).

112. See Lawrence v. Texas, 539 U.S. 558, 562 (2003).

113, See id. at 564-67.

114. See id. at 566-70.

115. See id. at 575-76.

116. For a notable and relatively recent articulation of this jurisprudential
line, see DUNCAN KENNEDY, A CRITIQUE OF ADJUDICATION: FIN DE SiecLE (1997). See
also Symposium, Roll Over Beethoven: Critical Legal Studies, 36 STaN. L. REv. 1 (1984)
(presenting earlier collection of works in critical legal studies genre). For illumi-
nating other examples with relevance to a critical comprehension of backlash juris-
prudence, see Robert W. Gordon, Unfreezing Legal Reality: Critical Approaches to Law,
15 Fra. St. U. L. Rev. 195 (1987); Kenneth L. Karst, Legislative Facts in Constitutional
Litigation, 1960 Sup. Ct. REv. 75; ¢f. Lawrence B. Solum, On the Indeterminacy Crisis:
Critiguing Critical Dogma, 54 U. CH1. L. Rev. 462 (1987). Of course, as with the
many “big picture” issues implicated by the current controversies over the legiti-
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to the obvious interconnection of the formal to the social in this case. The
majority, for example, unabashedly acknowledges the intent and effect of
sodomy criminal sanctions and the pervasive societal subordination justi-
fied precisely on the presumed criminality of sexual minorities.}!? This
realist/critical approach to constitutional categories permits the majority
to “see” and explain in detail how sodomy statutes function socially. It
permits the Court to discern and describe the interplay of “law” and “soci-
ety” and of “criminal law” and “societal discrimination” and of “private”
and “public” dimensions of human life.!!® Specifically, in Lawrence, the
justices were able to detect that sodomy statutes, while nominally a pro-
scription of ostensibly only specific conduct, in fact operated culturally
and structurally to legalize and legitimate the systematic subjection of sex-
ual minorities through the arbitrary denial of housing, employment and
other social goods necessary to survival, much less success.!!®

Indeed, it was precisely the Court’s willingness to acknowledge the
functional linkages between formal and doctrinal categories that put on
display why and how the “extent of the liberty interest at stake” went well
beyond the act of “sodomy” as statutorily defined to include “control over
personal relationships” and the “freedom [of all persons] to choose” their
intimate associations without state punishment, branding or regimenta-
tion;'2% control, in other words, over the very composition of “per-
sonhood” and individuation.'2! Tethered to antisubordination values,
this realist and critical approach positioned the Court to detect the intent
and purpose behind the Texas statute and similar legislation in practical

macy of backlash jurisprudence, the issues that today’s critical scholars highlight
reflect similar concerns and engagements from previous generations. See, e.g.,
John Dewey, Logical Method and Law, 10 CorneLL L.Q. 17 (1924-25); Henry Wolf
Bikle, Judicial Determination of Questions of Fact Affecting the Constitutional Validity of
Legislative Action, 38 Harv. L. Rev. 6 (1924).

117. See Lawrence, 539 U.S. at 572-77 (discussing “stigma” attached to homo-
sexuals by sodomy statute).

118. It also bears note that feminist and other scholars have amply demon-
strated that the distinction between “public” and “private” spheres of law and soci-
ety oftentimes is a tool to justify the subordination of women as a social group. See,
e.g., Catharine A. MacKinnon, Refleciions on Sex Equality Under Law, 100 YALE L.J.
1281 (1991) (critiquing gendered notions embedded in legal rules and doctrines);
Frances Olsen, The Family and the Market: A Study of Ideology and Legal Reform, 96
Harv. L. Rev. 1497 (1983) (critiquing public/private distinction and its gendered
ideological underpinnings); Deborah L. Rhode, Feminist Critical Theories, 42 STAN.
L. Rev. 617 (1990) (surveying Feminist legal scholarship and salient points of, or
interconnections among, varied currents of feminism in legal theorizing). See gen-
erally GERDA LERNER, THE CREATION OF PATRIARCHY (1986) (providing comprehen-
sive historical account of gender roles and corresponding hierarchies).

119. See Lawrence, 539 U.S. at 581-82 (citing State v. Morales, 826 S.W.2d 201,
203 (Tex. App. 1992)) (discussing impact on Texas homosexuals).

120. This approach also enabled the Court to see and elaborate the interplay
and interconnection of liberty, privacy and equality as doctrinal categories. See
VaLpgs, Four Score, supra note 12.

121. See Rubenfeld, supra note 82 (discussing liberty-privacy and
personhood).
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and actual terms. Ultimately, this joinder of antisubordination normativity
and critical realism situated the Court to focus on the actual functioning
of sodomy laws in contemporary society rather than on formalistic or ab-
stracted expostulations.!?2 More than a living Constitution, this joinder of
antisubordination values and critical realism may portend the possibility of
a working Constitution—a Constitution fit to work soundly in contempo-
rary society.123

III. ConcLusiON

With few exceptions, today’s backlashing judges continue to use every
constitutional opportunity to redraw established or evolving lines of law
and policy in favor of neocolonial elites. The liberty-privacy trinity that
forms the illustrative case study here is but an exemplar of the patterns
and politics of backlash kulturkampf and its jurisprudence. Despite the
mounting victories of reaction and retrenchment in the political and pol-
icy battes of the North American culture wars of today, however, culture
war cases like Lawrence show the pre-backlash heritage of the nation. The
case study above thus illustrates both the tactics and techniques of back-
lash jurisprudence as well as some of the ways and means that LatCrit and
OutCrit scholars will need to deploy and develop in order to repair the
damage already done, or yet to be done, under the rule of backlash. In
this context, and at this urgent historical juncture, this year’s conference
theme and symposium provide a welcome and needed contribution to the
intellectual, political, educational and jurisprudential work that remains
before this nation that may once again resume its fitful, and certainly un-
finished, quest to overcome original and enduring evils.

122. The remarkably diverse array of amicus briefs submitted to the Court
reflects the long years of hard work in coalition-building that took place in the
seventeen years separating Bowers and Lawrence. Those briefs, cited by the Lawrence
majority, and the sectors of society that they represented, made it more difficult
than usual for insulated judges to opt for the comforts of formalistic distance to
blind themselves to the lived realities presented by the cases. See supra note 10 and
sources cited therein (discussing formal legal blindness).

123. For a discussion on Justice John Marshall’s distinction between “sound”
and “strict” construction, see supra note 88 and sources cited therein. For a recent
articulation of similar observations and conclusions, see Stephen Breyer, Our Demo-
cratic Constitution, 77 NY.U. L. Rev. 245 (2002) (questioning premises of formal-
ism, originalism textualism and other methods associated with backlash
jurisprudence and its selective embrace of “strict construction”).
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