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B. Requirements of RCRA's Citizen Suit Provision-Timing and
Remedies

In determining whether to allow KFC to recover restitution
damages the Court looked to the sections of RCRA's citizen suit
provision which provide the requirements for the timing of the citi-
zen suit8 2 and available remedies.83 Based on the statute's plain
language, the Court noted that RCRA's timing provision allows pri-
vate actions only if the hazardous waste in question presents an "im-
minent" danger to health or the environment.8 4 The Court
construed the plain meaning of the term "imminent" to mean
"threatening to occur immediately."85 The Court also decided that
the term "imminent" is controlling, and therefore, RCRA's citizen
suit provision does not allow a remedy for the cost of prior clean-
ups of hazardous waste.86 Thus, the Court concluded that RCRA's
citizen suit provision does not cover reparation for past clean-up
costs.

8 7

82. See RCRA §§ 3008, 7003, 42 U.S.C. §§ 6928, 6973 (stating "the first [re-
quirement] concerns the necessary timing of the citizen suit brought under
§ 6972(a) (1) (B)"). For further discussion of RCRA's citizen suit provision's timing
requirements, see supra notes 27-30 and accompanying text.

83. See KFC 116 S. Ct. at 1254 (providing that "[tlhe second [requirement]
defines the remedies a district court can award in a suit brought under
§ 6972 (a) (1) (B)"). For a discussion of the remedies provided by RCRA's citizen
suit provision, see supra note 26 and accompanying text.

84. See KG, 116 S. Ct. at 1255. The Court emphasized that "imminent" was
the controlling term in the citizen suit provision. See id. The Court wrote that the
citizen suit provision "permits a private party to bring suit against certain responsi-
ble persons [for their dealings with] any solid or hazardous waste which may present
an imminent and substantial endangerment to health or the environment." Id.

85. See id. The Court applied the Webster's Dictionary definition of the term
imminent. Id. ("The meaning of this timing restriction is plain: [a]n endanger-
ment can only be 'imminent' if it 'threaten [s] to occur immediately .... '") (citing
WEBSTrER'S INTERNATIONAL DICIONAYm or ENGLISH LANGUAGE 1245 (2d ed. 1934)).
The Court then stated that RCRA's use of the term "may present" further pre-
cludes any action for past clean-ups. See id. (stating "may present" imminent harm
clearly excludes waste that no longer presents a danger). The Court looked to the
Ninth Circuit which noted that "may present. . . 'implies that there must be a
threat which is present now, although the impact of the threat may not be felt until
later.'" Id. (emphasis added). The Court, however, also criticized the Ninth Cir-
cuit's interpretation of the phrase "imminent endangerment," stating that such an
interpretation "represents a novel application of federal statutory law." Id. at 1255.

86. See -KFt, 116 S. Ct. at 1255. The fact that "RCRA's citizen suit provision
was not intended to provide a remedy for past clean-up costs is ... apparent from
the harm at which it is directed." Id.

87. See id. The Court concluded that RCRA's citizen suit provision "was
designed to provide a remedy that ameliorates present or obviates the risk of fu-
ture 'imminent' harms, not a remedy that compensates for past clean-up efforts."
Id. (citing 42 U.S.C. § 6902(b)).

[Vol. VIII: p. 627
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Next, the Court looked to the remedies available under
RCRA's citizen suit provision in order to determine whether an in-
dividual could bring an action for compensation of past clean-up
costs.88 The Court noted that the statute's remedial scheme does
not allow awards for compensation of past clean-ups,89 because
RCRA's remedial scheme only allows for remedies such as
mandatory or prohibitory injunctions.90 The Court further noted
that if Congress intended RCRA's citizen suit provision to allow ad-
ditional remedies, it would have used language similar to that used
in CERCLA's citizen suit provision. 9' Finally, the Court concluded
that because Congress did not provide the same remedies in both
RCRA's and CERCLA's citizen suit provisions, RCRA does not per-
mit the court to award prior clean-up costs.92

88. See id. at 1254. The Court stressed that RCRA's citizen suit provision pro-
vided two remedies: "to restrain any person who [is or has dealt with] any solid or
hazardous waste .... to order such a person to take such other action as may be necessary,
or both." Id.

89. See id. "It is apparent from the two remedies described [the court's ability
to restrain and to order] that RCRA's citizen suit provision is not directed at pro-
viding compensation for past clean-up efforts." Id.

90. See id. Specifically, the Court noted that RCRA provides: "[a] private citi-
zen ... could seek a mandatory injunction [that makes the responsible party take
action] ... or a prohibitory injunction, i.e., one that 'restrains' a responsible party
from further violating RCRA." Id. For a discussion of traditional injunctive reme-
dies, see ENrRoNMErNTAL PROTECrION, supra note 26, at §§ 8 [8] [b] [iii], [iv]; see
also Mux.R, supra note 2, at § 8.1 (giving common law background, defining
prohibatory, mandatory and statutory injunctions, and discussing injunctive forms
of relief).

91. See /OT, 116 S. Ct. at 1254. The Court found the comparison between
RCRA and CERCLA's citizen suit remedies "telling." Id. The Court stated that
CERCLA addresses many of the same problems that RCRA addresses, and because
the two statutes are similar, Congress intended the differences between the statutes
to be truly different. See id. at 1254-55. The Court pointed out that while CER-
CLA's citizen suit provision is similar to RCRA's citizen suit provision, CERCLA's
different remedies demonstrate that RCRA cannot be interpreted in the same
manner. See id. at 1255. CERCLA "expressly permits the recovery of any 'necessary
costs of response incurred by any.. . person consistent with the national contin-
gency plan.'" Id. (citing CERCILA § 107(a) (4) (B), 42 U.S.C. § 9607(a) (4) (B)).
For a discussion of section 9607(a) (4) (B), see supra note 37 and accompanying
text.

Further, CERCA "also provides that '[a]ny person may seek contribution
from any other person who is liable or potentially liable' for those response costs."
KMt 116 S. Ct. at 1255 (citing CERCLA § 113(0 (1), 42 U.S.C. § 9613(0 (1)). For a
discussion of section 9613(f) (1), see supra note 35 and accompanying text.

92. See Kr, 116 S. Ct. at 1255. "Congress has thus demonstrated in CERCLA
that it knew how to provide for the recovery of clean-up costs, and that the lan-
guage used to define the remedies under RCRA does not provide that remedy."
Id.
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C. RCRA's Enforcement Scheme

The Court also examined the enforcement scheme of RCRA's
citizen suit provision to determine if it permits compensation for
the prior clean-up of hazardous waste. 93 The Court looked to
RCRA's lack of a statute of limitations, comparing it to CERCLA's
enforcement scheme which does contain a statute of limitations.94

Additionally, the Court noted that RCRA does not require that the
relief sought be reasonable, while CERCLA's citizen suit provision
does require that the recovery sought be reasonable.95 Moreover,
the Court found that the absence of these features in RCRA, but
present in CERCLA, would be illogical if Congress had intended to
allow actions for recovery of clean-up costs under RCRA's citizen
suit provision.96

The Court continued its analysis by focusing on the require-
ments an individual must meet to bring an action against another
person under RCRA's citizen suit provision.97 The Court found
that the ninety-day advance notice requirement is evidence that
RCRA's citizen suit provision does not allow for the recovery of past
clean-up costs.98 Also, the Court noted that RCRA's provision bar-
ring a suit by an individual if an action has been brought by the
EPA Administrator or a state provides further support for its deci-

93. See id.
94. See id. "Unlike CERCLA, RCRA contains no statute of limitations." Id.

(citing 42 U.S.C. § 9 6 13 (g)(2)). For a discussion of CERCIA's statute of limita-
tions for citizen suits, see supra note 36 and accompanying text. RCRA has no
statute of limitation in its citizen suit provision. See RCRA § 7002, 42 U.S.C. § 6972
(1994).

95. See K1C, 116 S. Ct. at 1255 (stating RCRA's citizen suit provision "does not
require a showing that the response costs being sought are reasonable," and not-
ing that costs recovered through CERCIA's citizen suit provision must be reason-
able by being consistent "with the national contingency plan" described in 42
U.S.C. § 9605).

96. See id. at 1255. "If Congress had intended [RCRA's citizen suit] to func-
tion as a cost-recovery mechanism, the absence of these provisions would be strik-
ing." Id.

97. See id.
98. See RCRA § 7002 (b) (2), 42 U.S.C. § 6972(b) (2). The Court described

the provision as stating that "a private party may not bring suit ... without first
giving 90 days' notice to the Administrator of the EPA, to 'the State in which the
alleged endangerment may occur,' and to the potential defendants." Kr 116 S.
Ct. at 1255 (citing RCRA §§ 7002(b) (2) (A) (i-iii), 42 U.S.C. §§ 6972 (b) (2) (A) (i-
iii)). For a discussion of 42 U.S.C. § 6972(b) (2) (A), see supra note 29 and accom-
panying text. The Court also pointed out the single exception to the notice re-
quirement for the citizen suit, but stressed that it was a "limited exception." KFt
116 S. Ct. at 1255 (citing Hallstrom v. Tillamook County, 493 U.S. 20, 26-27 (1989)
(stating that notice requirement is waived "when there is a danger that hazardous
waste will be discharged")).
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sion.99 The Court concluded that these provisions show that prior
clean-up costs cannot be awarded under RCRA's citizen suit
provision.1 00

D. Equitable Remedies

Finally, the Court considered the issue of whether Congress in-
tended that district courts be able to award clean-up costs under the
principle of equitable remedy. 10 1 The Court stated that Congress
did not intend "for a private citizen to be able to undertake a clean
up and then recover its costs under RCRA."102 Further, the Court
held that because Congress provided remedies in RCRA, the Court
could not read other "equitable" remedies into RCRA.1 03 Conclud-
ing its analysis, the Court stated that an "'elemental cannon of stat-

99. See RCRA §§ 7002 (b)(2)(B),(C), 42 U.S.C. §§ 6972(b) (2) (B),(C). "[N]o
citizen suit may proceed if either the EPA or the State has commenced, or is dili-
gently prosecuting, a separate enforcement action." KFa, 116 S. Ct. at 1255 (citing
RCRA §§ 7002(b)(2)(B),(C), 42 U.S.C. §§ 6972(b)(2)(B),(C)). For a discussion
of §§ 6972(b) (2) (B),(C), see supra note 30 and accompanying text.

100. See K/C 116 S. Ct. at 1255. The Court concluded:
[i]f RCRA were designed to compensate private parties for their past
clean-up efforts, it would be a wholly irrational mechanism for doing so.
Those parties with insubstantial problems, problems that neither the
State nor the Federal Government feel compelled to address, could re-
cover their response costs, whereas those parties whose waste problems
were sufficiently severe as to attract the attention of Government officials
would be left without a recovery.

Id.

101. See id. at 1255-56. In an amicus brief, the Government argued in support
of KFC's claim that the Court could grant equitable remedies under RCRA's citi-
zen suit provision. See id. "Echoing a similar argument made by KFC . . . the
Government does not rely on the remedies expressly provided for in § 6972(a),
but rather cites a line of cases holding that district courts retain inherent authority
to award any equitable remedy that is not expressly taken away from them by Con-
gress." Id. (citing Wyandotte Transp. Co. v. United States, 389 U.S. 191 (1967);
Porter v. Warner Holding Co., 328 U.S. 395 (1946); Hecht Co. v. Bowles, 321 U.S.
321 (1944)). For a discussion of the concept of equitable remedy or restitution,
see supra notes 38-43 and accompanying text.

102. KRC 116 S. Ct. at 1256. The Court stated that "the limited remedies
described in § 6972(a), along with the stark differences between the language of
that section and the cost recovery provisions of CERCLA, amply" show that there
was no intent to provide for recovery of clean-up costs. Id. The Court pointed out
that RCRA protects an individual's right to bring suit for recovery of hazardous
waste clean-up costs "under other federal or state laws." Id. (citing RCRA
§ 7002(f), 42 U.S.C. § 6972(f)). For a discussion of § 6972(f), see supra note 24
and accompanying text.

103. Id. "[W] here Congress has provided 'elaborate enforcement provisions'
for remedying the violation of a federal statute, as Congress has done with RCRA
and CERCLA, 'it cannot be assumed that Congress intended to authorize by impli-
cation additional judicial remedies for private citizens suing under' the statute."
Id. (quoting Middlesex County Sewerage Auth. v. National Sea Clammers Ass'n,
453 U.S. 1, 14 (1981)).
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utory construction [is] that where a statute expressly provides a
particular remedy or remedies, a court must be wary of reading
others into it.'-104

In KAF, the Supreme Court concluded that RCRA's citizen suit
provision does not authorize a private cause of action to recover the
prior cost of cleaning up toxic waste that is not an endangerment to
health or the environment at the time of the suit.105 Further discus-
sion of the differences between the purposes and language of
RCRA and CERCLA, RCRA's remedies requirements, RCRA's en-
forcement scheme, and the availability of equitable remedies under
RCRA is necessary to determine if the United States Supreme Court
has reached the proper conclusion.

V. CRITCAL ANALYSIS

In KFC, the Court determined whether RCRA's citizen suit pro-
vision allows claimants to bring suits for the cost of a prior clean-up
of hazardous waste that did not present an endangerment to
human health or the environment at the time the suit was
brought. 10 6 Ultimately, the Court held that RCRA's citizen suit pro-
vision does not provide a remedy for the cost of a prior clean-up of
hazardous waste. 10 7 By analyzing the Court's opinion in conjunc-
tion with RCRA, CERCIA, and the concept of equitable restitution,
it is clear that the Court's holding was correct, although the Court's
reasoning was somewhat imprecise.

104. Id. at 1256 (quoting Transamerica Mortgage Advisors, Inc. v. Lewis, 444
U.S. 11, 19 (1979)).

105. The Court concluded:
[s]ection 6972(a) does not contemplate the award of past clean-up cost,
and § 6972 (a) (1) (B) permits a private party to bring suit only upon an
allegation that the contaminated site presently poses an 'imminent and
substantial endangerment to health or the environment,' and not upon
the allegation that it posed such an endangerment at some time in the
past.

Id. The Court was careful to note that it had not decided "whether a private party
could seek to obtain an injunction requiring another party to pay dean-up costs
which arise after a RCRA citizen suit has been properly commenced, or otherwise
recover dean-up costs paid out after the invocation of RCRA's statutory process."
Id. (citation omitted).

106. See KFC, 116 S. Ct. at 1254-56.
107. See id.
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A. Differences Between Purposes of RCRA and CERCLA

The Court began its inquiry into the meaning of RCRA's citi-
zen suit by comparing RCRA's purpose with CERCLA's purpose. 108

The Court defined the purpose of RCRA, by first differentiating the
purposes of RCRA and CERCLA, 10 9 and only then looking to the
definition of RCRA provided by the statute itself.n0 By defining
RCRA's purpose in this manner, the Court strayed from the canon
of statutory construction that courts must first look to the plain lan-
guage of the statute to find a statute's meaning."' By referring to
CERCLA at the outset, the Court's analysis implies that RCRA is not
clear on the issue of recovery of past clean-up costs through equita-
ble restitution." 2

By comparing the two acts, the Court highlighted that Con-
gress intended to use RCRA as a tool for the prevention of hazard-

108. See id. at 1254. For a discussion of the purposes of RCRA and CERCLA,
see supra notes 79-81 and accompanying text.

109. See KFC, 116 S. Ct. at 1254. The Court first reiterated its own definition
of RCRA's purpose that it had provided in Chicago v. Environmental Defense Fund,
stating "RCRA is a comprehensive environmental statute that governs the treat-
ment, storage, and disposal of solid and hazardous waste." Id. (citing Chicago v.
Environmental Defense Fund, 511 U.S. 328, 334-35 (1994)). Relying on this defi-
nition, the KFC Court defined RCRA as "unlike" CERCLA. See id. at 1254.

110. See id. (citing 42 U.S.C. § 6902(b) (1994)). The opening provision of
RCRA provides a clear definition of its purpose. See RCRA § 1002(b), 42 U.S.C.
§ 6902(b). This section states "Congress hereby declares it to be the national pol-
icy of the United States that .... [w] aste ... should be treated, stored, or disposed
of so as to minimize the present and future threat to human health and the envi-
ronment." Id.

The Court presumed that RCRA can be understood only by comparing it to
CERCLA. See KFC, 116 S. Ct. at 1254. This presumption is the basis for the Court's
first argument that RCRA does not allow recovery for past clean-up costs. See id.
The Court used this presumption as evidence for its other arguments throughout
the opinion. See id. For examples of the Court's comparison of RCRA to CERCLA
in order for the Court to interpret RCRA, see supra notes 79-81, 91-92, and 94-96
and accompanying text.

111. See Hallstrom v. Tillamook County, 493 U.S. 20, 25 (1989); Consumer
Prod. Safety Comm'n v. GTE Sylvania, Inc., 447 U.S. 102, 108 (1980).

112. See supra notes 79-81 and accompanying text. The Court used CERCLA
as a rosetta stone for the understanding of RCRA throughout its decision. See A
116 S. Ct. at 1251. Although the Meghrigs acknowledged that RCRA was clear on
its face, they looked to CERCLA to determine whether RCRA permitted the court
to award monetary damages. See Petitioner's Brief at *22, Meghrig v. KFC Western,
Inc., 1995 WL 668003 (1996) (No. 95-83) (arguing that "[a] comparison of the
RCRA citizen suit provision with comparable provisions in CERCLA reaffirms the
absence of a cost recovery authorization in RCRA"). The Court agreed with the
Meghrigs and used CERCLA as a way of defining what remedies RCRA allowed.
See KFC, 116 S. Ct. at 1252. For a discussion of the concept of equitable remedies,
see supra notes 38-43 and accompanying text.
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ous waste and the clean-up of hazardous waste that exists,113 rather
than the imposition of clean-up costs on responsible parties.11 4 In
doing so, the Court missed the opportunity to determine the pur-
pose of RCRA by looking to the plain language of RCRA's citizen
suit provision. 15 Because the language of RCRA's citizen suit provi-
sion supports the argument that this provision does not allow for
the imposition of past clean-up costs on responsible parties, it
would have been more appropriate for the Court to base its primary
argument on the statutory language of RCRA's citizen suit
provision. 116

113. For a discussion of the purposes of RCRA, see supra notes 16-18 and
accompanying text. The Court did not look to any legislative history as it defined
the purposes of RCRA, because RCRA's legislative history is silent on the recovery
of monetary damages for past clean-ups of hazardous waste. See H.R. REP. No. 98-
198, at 53 (1983), reprinted in 1984 U.S.C.CA.N. 5576, 5612 (noting that RCRA
"confers on citizens a limited right... to sue to abate an imminent and substantial
endangerment"). The use of the word "abate" is not compelling enough to deter-
mine congressional intent. See City of Chicago, 511 U.S. at 337 (quoting Court of
Appeals, which asked "[w] hy should we ... rely on a single word in a committee
report that did not result in legislation? Simply put, we shouldn't."). The KFC
Court disregarded the committee report, noting "it is the statute, and not the
Committee Report, which is the authoritative expression of the law .... " Id, at
1593. For a discussion of the legislative history behind RCRA's citizen suit provi-
sion, see supra note 25 and accompanying text.

114. See KF, 116 S. Ct. at 1254 (noting that RCRA authorizes courts "to re-
strain" or "to order," but not to impose clean-up costs on responsible parties). For
further discussion of RCRA's "restrain" and "order" provisions, see supra note 26
and accompanying text.

115. Although the Court was able to show RCRA's purpose by examining
CERCLA, it could have proven this point by using the statutory language of
RCRA's citizen suit provision, which is not consistent with the principle of equita-
ble restitution. This would have prevented the Court from highlighting the differ-
ences between RCRA and CERCLA as its primary argument. For a further
discussion of why the language of RCRA is inconsistent with the principles of equi-
table restitution, see supra notes 101-04 and accompanying text.

116. A better analysis would have been for the Court to begin its opinion by
showing that the language of the citizen suit provision states that the "district court
shall have jurisdiction.., to restrain any person.., to order such person to take
such other action as may be necessary, or both." RCRA § 7002 (a) (1) (B), 42 U.S.C.
§ 6972 (a) (1)(B) (1994). This language clearly defeats KFC's contention that the
citizen suit provision allows for equitable restitution. See Respondent's Brief at *11,
Meghrig v. KFC Western, Inc., 1995 .WL 728551 (1996) (No. 95-83) (presenting
KFC's erroneous argument that RCRA's citizen suit provision authorizes equitable
restitution). This argument would have enabled the Court to reject the respon-
dents' claim while adhering to the canon of statutory construction which requires
courts to look to the language of the statute to derive its meaning. See Hallstrom v.
Tillamook County, 493 U.S. 20, 25 (1989) (citing Consumer Prod. Safety Comm'n
v. GTE Sylvania, Inc., 447 U.S. 102, 108 (1980)). The Court, however, chose to
postpone this part of its analysis until after it discussed CERCLA. For a discussion
of the KFC Court's analysis, see supra notes 101-04 and accompanying text.
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B. Requirements of RCRA's Citizen Suit Provision -
Timing and Remedies

The Court then examined the language of RCRA's citizen suit
provision to determine whether KFC's claim for equitable restitu-
tion was allowed under RCRA.117 Unfortunately, the Court did not
take the opportunity at that stage to fully clarify the legal issues
under RCRA. Rather, in its analysis, the Court combined the sepa-
rate issues of timing and remedies available under RCRA, whereas
either issue alone would have defeated KFC's claim for
compensation.118

The Court briefly mentioned the timing requirement and then
examined the availability of compensation as a remedy under
RCRA's citizen suit provision.11 9 While finding that RCRA does not
allow for recovery of past clean-up costs, the Court blurred the dis-

117. See KF, 116 S. Ct. at 1254. The Court stated that the "[t]wo require-
ments of § 6972(a) defeat KFC's suit against the Meghrigs." Id. These two require-
ments are "timing" and "remedies available." Id. For a discussion of the timing
requirement under RCRA's citizen suit provision, see supra notes 27-30 and accom-
panying text. For a discussion of the remedies available under RCRA's citizen suit
provision, see supra notes 25-26 and accompanying text. The Court should have
determined RCRA's purpose by examining RCRA's statutory language rather than
by looking to CERCLA to do so.

118. The Court stated that the "necessary timing" requirement defeats KFC's
claim. See KFC, 116 S. Ct. at 1254. Next, the Court held that the remedies available
under RCRA's citizen suit provision defeated KFC's claim. Id. The Court then
returned to the timing requirement of RCRA and stated that the plain meaning of
the requirement barred any past clean-up costs. See id. at 1255.

KFC's claim for equitable restitution failed both the timing and remedies re-
quirements separately. The Court should have made it clear that future claims
will also fail if they do not meet both requirements, independent of each other. By
combining the two requirements together and dealing with them interchangeably,
the Court has de-emphasized the need for claims to meet both the requirement
that the suit be timely and the requirement that the plaintiffs claim seeks a remedy
available under RCRA's citizen suit provision. See id. at 1254-55.

119. See KFC, 116 S. Ct. at 1254. The Court used "a plain reading of the reme-
dial scheme" of the statute to conclude that RCRA has only two remedies available
under RCRA's citizen suit provision: mandatory injunctions and prohibitory in-
junctions. See id. at 1254. For a discussion of the Court's interpretation of the
remedies available under RCRA's citizen suit provision, see supra notes 88-92 and
accompanying text.

This conclusion is properly based on the canon of statutory construction that
a court must look to the plain meaning of the statute's language. See KFC, 116 S.
Ct. at 1256. If the Court had followed KFC's line of reasoning that the language,
"take such other action as may be necessary," permitted the court to provide equi-
table restitution, it would have violated this canon, because this remedy does not
fall under the remedial scheme provided in the language of RCRA's citizen suit

rovision. See Respondent's Brief at *19, Meghrig v. KFC Western, Inc., 1995 WL
2551 (1996) (No. 95-83) (stating that phrase "such other action as may be neces-

sary... embraces an order for restitutionary relief").
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tinction between damages and equitable restitution. 120 This dis-
tinction, however, is unimportant because the Court made it clear
that neither damages nor equitable restitution are allowed under
RCRA's citizen suit provision. 12 1 Moreover, while examining the
availability of a remedy, the Court again used CERCLA to define
RCRA, rather than solely relying on the language of RCRA to defeat
KFC's claim.' 22 Using this telling comparison, the Court was able
to clearly show that Congress did not intend for RCRA to provide
for the recovery of clean-up costs. 123 However, the Court could
have made a stronger argument by concluding that even though
the 1984 amendments to RCRA's citizen suit provision came after
CERCLA's citizen suit provision, Congress chose not to implement
the already existing language of CERCLA. 124

120. See KFC, 116 S. Ct. at 1254. The Court chose to ignore the distinctions
that KFC had made between its request for equitable restitution and a request for
damages, stating that the citizen suit provision's remedies do not "contemplate the
award of past clean-up costs, whether these are denominated 'damages' or 'equita-
ble restitution.'" Id. This refusal to separate the two remedies derailed KFC's ar-
gument that the Court could use its equitable jurisdiction to award equitable relief.
For a discussion of KFC's argument that equitable restitution is not damages, see
supra note 101 and accompanying text. It is doubtful, however, that the Court
would have agreed with KFC's distinction between equitable restitution and money
damages because KFC's original complaint sought money damages, and only after
amending its claim did KFC characterize the relief it sought as "equitable restitu-
tion." See Respondent's Brief at *3-*4, Meghrig (No. 95-83); Petitioner's Brief at *6,
Meghrig v. KFC Western, 1995 WL 668003 (1996) (No. 95-83) (1995). For a dis-
cussion of the proceedings in the district court, see supra note 73 and accompany-
ing text.

121. As the -Court stated, only mandatory injunctions or prohibitory injunc-
tions are allowed by RCRA's citizen suit provision. See KFC, 116 S. Ct. at 1254. For
a discussion of the Court's holding on the remedies available under RCRA's citizen
suit provision, see supra notes 88-92 and accompanying text.

122. See KFC, 116 S. Ct. at 1254-55. The Court clearly stated that the language
of the citizen suit provision does not allow for monetary compensation, but used a
comparison with CERCLA as the foundation for this finding. See id. For a discus-
sion of the differences between the citizen suit provisions in RCRA and CERCLA,
see supra notes 79-81 and accompanying text.

123. See KFC, 116 S. Ct. at 1254-55 (stating that CERCLA demonstrated that
"Congress... knew how to provide for the recovery of clean-up costs, and that the
language used to define remedies under RCRA does not provide that remedy").
For a discussion of the Court's use of CERCLA to show that RCRA does not pro-
vide for the recovery of clean-up costs, see supra notes 91-92 and accompanying
text.

124. The Court noted that "CERCLA was passed several years after RCRA
went into effect." KFC, 116 S. Ct. at 1254. The Court used this time frame to show
that Congress knew of RCRA's citizen suit provision, but decided that different
language was needed to allow the remedy for recovery of clean-up costs in CER-
CIA. See id. For a discussion of the Court's argument, see supra note 96 and ac-
companying text. Although this argument is persuasive, the fact that Congress
amended RCRA's citizen suit provision after it was passed is more compelling. For
a discussion of the 1984 amendments to RCRA, see supra notes 25-26 and accom-
panying text. More clearly, the fact that Congress included a very comprehensive
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The Court then returned to RCRA's timing requirement-1 25

The Court properly focused on the need for the hazardous waste to
pose an "immediate endangerment" in order to meet RCRA's citi-
zen suit timing provision.' 26 The Court's use of a plain meaning
definition of the term "imminent," in conjunction with the Ninth
Circuit's own previous definition of "imminent," clearly refuted
KFC's contention that RCRA's citizen suit provision does not re-
quire that there be the threat of endangerment at the time of the
suit for RCRA to apply.127

C. RCRA's Enforcement Scheme

The Court next focused on RCRA's enforcement scheme to
support its holding that RCRA's citizen suit provision does not al-
low for the recovery of past clean-up costs. 1 28 The lack of a statute

recovery provision in CERCLA and chose to amend RCRA while not using the
same comprehensive recovery provision demonstrates that Congress had no inten-
tion of allowing RCRA's citizen suit provision to operate in a manner identical to
CERCLA's citizen suit provision. Compare CERCLA § 107(a)(4), 42 U.S.C.
§ 9607(a) (4) (1994) with RCRA § 7002, 42 U.S.C. § 6972 (1994).

125. See KFC 116 S. Ct. at 1255. For a discussion of the Court's interpretation
of RCRA's timing requirement, see supra notes 82-87 and accompanying text. See
also Randall James Butterfield, Note, Recovering Environmental dean-up Costs Under
the Resource Conservation and Recovery Act: A Potential Solution to a Persistent Problem, 49
VAND. L. Rxv. 689, 720 (1996) (providing excellent explanation of "the continuing
endangerment requirement" under RCRA's citizen suit provision).

126. See KFC, 116 S. Ct. at 1255 (stating RCRA allows suit "only upon a show-
ing that the solid or hazardous waste at issue 'may present an imminent and sub-
stantial endangerment to health or the environment'" (quoting RCRA
§ 7002(a) (1) (B), 42 U.S.C. § 6972(a) (1) (B) (1994))).

127. Id. The Court first looked to Webster's Dictionary to define "imminent."
For a discussion of the Court's analysis of the plain meaning of "imminent," see
supra notes 84-86. The Court then reprimanded the Ninth Circuit for interpreting
"imminent" by quoting a Ninth Circuit decision that was in direct conflict with the
Ninth Circuit's holding in KFC. See id. at 1255 (quoting Price v. United States, 39
F.3d 1011, 1019 (1994)). For a further discussion of the Ninth Circuit's definition
of imminent, see supra note 85 and accompanying text.

It was likely that the Court was dubious of KFC's claim that the hazardous
waste was an "imminent" danger, because KFC had to amend this section of its
complaint in district court. See Respondent's Brief at *4, Meghrig v. KFC Western,
Inc., 1995 WL 728551 (1996) (No. 95-83). KFC's first complaint did not allege
that the hazardous waste presented an imminent endangerment at the time of suit.
See Petitioner's Brief at *6, Meghrig v. KFC Western, Inc., 1995 WL 668003 (1996)
(No. 95-83) (noting that KFC amended its complaint to allege that contamination
'may have presented' (at some time in the past) an imminent and substantial

endangerment"). The phrase "may have presented" dearly is not an imminent
endangerment under a reading of RCRA's citizen suit provision. See KF 116 S.
Ct. at 1255.

128. See id. For a discussion of the Court's interpretation of other aspects of
the enforcement mechanisms contained in RCRA, see supra notes 93-100 and ac-
companying text.
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of limitations in RCRA'2 9 and its citizen suit provision's ninety-day
notice requirement both show strong support for the Court's find-
ing that RCRA does not allow recovery of past clean-up costs.1 3 0

However, the Court made a tenuous comparison to CERCLA by
noting that costs under CERCLA's citizen suit provision must be
"reasonable."131 The $211,000 which KFC spent on the clean-up of
the property can be see as reasonable without reference to a na-
tional contingency plan.'3 2

D. Equitable Remedies

The Court completed its analysis by addressing KFC's argu-
ment that RCRA's citizen suit provision allows for equitable restitu-
tion.133 The Court stated that courts cannot award clean-up costs
under RCRA's citizen suit provision if Congress has provided "elab-
orate enforcement provisions." 34 Further, the Court held that the

129. While not as pertinent as the discussion of the timing and remedies re-
quirements, the Court wisely looked to CERCLA to point out that statutes with a
retroactive citizen suit provision must also have a statute of limitations. See id. It is
unreasonable to assume Congress would have allowed individuals to bring suit for
past costs indefinitely. Such a result would be contrary to the remainder of the
citizen suit provision, which allows alleged violators to have the opportunity to
remedy their violations before a suit can be brought against them. See RCRA
§ 7002(b) (2) (B), 42 U.S.C. § 6972(b) (2) (B). For a discussion of the argument
that RCRA gives alleged offenders an opportunity to remedy their violations, see
supra note 29.

130. The purpose of the ninety-day requirement is to give the person who is
allegedly violating RCRA an opportunity to remedy the situation before a suit is
brought against them. See RCRA § 7002 (b) (2) (A), 42 U.S.C. § 6972 (b) (2) (A).
For a further discussion of the purpose of the ninety-day requirement, see supra
note 29 and accompanying text. If the RCRA violation had already been reme-
died, as it was in KFC, then the ninety-day notice requirement would serve no pur-
pose. Therefore, the Court was correct to use this provision as evidence to support
its holding. See KFC 116 S. Ct. at 1255.

131. See KFC 116 S. Ct. at 1255.
132. See id. The Court's determination that all costs recovered under CER-

CIA's citizen suit provision be reasonable does not follow from CERCLA's require-
ment that costs be in accordance with a "national contingency plan." See CERCLA
§ 107(a) (4) (B), 42 U.S.C. § 9607(a) (4) (B). For a discussion of the relevant provi-
sion of CERCLA, see supra note 37 and accompanying text. It is not necessary to
have a "national contingency plan" to ensure that courts will award reasonable
costs. For example, the $211,000 of "equitable restitution" sought by KFC was a
"reasonable" amount, because it included only the cost to remove and dispose of
the oil tainted soil. See M7C, 116 S. Ct. at 1253.

133. See KFC, 116 S. Ct. at 1253. For a discussion of the concepts of equitable
jurisdiction and equitable restitution, see supra notes 38-43 and accompanying
text.

134. See KM 116 S. Ct. at 1253 (quoting Middlesex County Sewerage Auth. v.
National Sea Clamnmers Ass'n, 453 U.S. 1, 14 (1981)). The Court discussed the
availability of equitable restitution under RCRA's citizen suit, although it never
explicitly named equitable restitution as such during its discussion. See id. For a
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limited remedies available in RCRA's citizen suit provision, along
with the stark differences between it and CERCLA's citizen suit pro-
vision, prevent awards of past clean-up costs.1 3 5 Unfortunately,
however, the Court never directly stated that RCRA's citizen suit
provision foreclosed the courts' ability to grant equitable restitu-
tion, which would have foreclosed any further debate on this
issue. 136

E. Case Law

Prior judicial decisions also played an important role in the
Court's reasoning and consequent holding. The Court correctly ig-
nored the Cort v. Ash test that the Furrer court had used as a way to
determine whether RCRA supplies an implied remedy of restitu-
tion. 3 7 However, the Supreme Court mistakenly applied prece-
dent from Middlesex County Sewerage Authority v. National Sea
Clammers Ass'n to determine whether Congress had revoked the
courts' ability to grant equitable restitution.

It is significant that the Court ignored the Eighth Circuit's rea-
soning in Furrer v. Brown.'38 The Court properly passed over the
Eighth Circuit's reasoning in Furrer, even though the end result of
both cases was the same. 139 By ignoring the reasoning put forth in
Furrer, the Court implicitly rejected the Eighth Circuit's use of the

discussion of the premise that a court retains equitable jurisdiction unless Con-
gress has dearly intended otherwise, see supra notes 39-40 and accompanying text.

135. See id. at 1256.
136. See id. The Court stated that RCRA's citizen suit provision does not pre-

vent a private party from recovering its clean-up costs "under other federal or state
laws." Id. (citing 42 U.S.C. § 6972(f) (1988)). While preserving other causes of
actions, this section of RCRA's citizen suit does not address the concept of equita-
ble restitution. See RCRA § 7002(f), 42 U.S.C. § 6972(f). By citing this section, the
Court failed to explicitly deny a claim for equitable restitution under RCRA's citi-
zen suit, leaving the issue undecided for future claimants. For a further discussion
of RCRA § 7002(f), 42 U.S.C. § 6972(f), see supra note 24 and accompanying text.

137. For a discussion of the reasons why the Supreme Court was correct not
to use the Cort test, see infra notes 141-42. For a discussion of the test set forth in
Cort, see supra note 64 and accompanying text.

138. For a discussion of Furrer, see supra notes 59-64 and accompanying text.
139. The holdings in FC and Furrer were very similar. Compare KFC, 116 S.

Ct. at 1253 ("We consider whether [RCRA's citizen suit provision] authorizes a
private cause of action to recover the prior costs of cleaning up toxic waste ....
We conclude that it does not.") with Furrer, 62 F.3d 1092, 1100 (1995) ("In sum,
none of the four Cort factors tips the scales in favor of implying in [RCRA's citizen
suit provision] a cause of action to recover clean-up costs."). The fact that the
Supreme Court did not employ the Cort analysis implies that the Court disap-
proved of the Eighth Circuit's use of the Cort test.

1997]
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Cort test' 4° as a method of determining whether KFC could recover
damages under RCRA's citizen suit provision.1 41 Indeed, the Court
correctly ignored the reasoning in Furrer, because the Cort test is
used to determine whether a statute provides for an implicit cause
of action, rather than whether a statute provides for a monetary
remedy.142 Therefore, although the end results were the same, the
Supreme Court was correct to refuse to recognize the Cort analysis.

Although it utilized the Middlesex test in its analysis, the Court
misapplied this test. Because the Middlesex test provides a method
of interpreting a statute by considering other sections of the same
statute, the Court misused the Middlesex test by using CERCLA to
interpret RCRA. 143 While the misapplication of Middlesex is prob-
lematic, the Court's holding that no equitable restitution was avail-
able can still be supported by the remainder of the opinion.

When the Court stated that RCRA's citizen suit provision only
provides for mandatory injunctions and prohibitory injunctions,'4

140. For a discussion of the Eighth Circuit's application of the test set forth in
Cor, see supra note 63 and accompanying text.

141. The Court could have simply followed the reasoning set forth in Furrer,
or at least could have used the Furrer opinion as evidence of the proper interpreta-
tion of RCRA. The Court did not apply Furer, thereby casting doubt as to the
validity of the Eighth Circuit's reasoning in that case. Rather, the Court only men-
tioned the Eighth Circuit's reasoning to say that the "Ninth Circuit's conclusion
regarding the remedies available under RCRA conflicts with the decision of the
Court of Appeals for the Eighth Circuit in Furrer v. Brown." KIF, 116 S. Ct. at 1253-
54.

142. See Cort, 422 U.S. 66, 79 (1975). In Cort, the Supreme Court devised a
test to determine if an implied cause of action existed under a criminal statute
prohibiting corporations from making election contributions. See id. at 80. In Fur-
rer, the Eighth Circuit decided whether "it was Congress' intent to authorize a
monetary remedy for private citizens when it enacted § 6972, or more precisely,
when it amended the statute in 1984." Fu-er, 62 F.3d at 1904 (emphasis added).
The Eighth Circuit incorrectly applied a test for an implied cause of action to a
claim for implied remedies. Thus, the Supreme Court in KO appropriately ig-
nored the Eighth Circuit's reasoning in Corr.

143. See KM 116 S. Ct. at 1256. The Court stated that RCRA's limited reme-
dies along with CERCLA show that Congress has limited the courts' ability to award
equitable restitution. See id. The case that the Court cites, however, deals with the
provisions within the statute in question, rather than a combination of different
acts. See Middlesex County Sewerage Auth. v. National Sea Clammers Ass'n, 453
U.S. 1, 14 (1981).

The Court dismissed the Eighth Circuit's use of the Cort test for a similar argu-
ment based on misuse of precedence. For a discussion of the Court's implicit dis-
missal of the Eight Circuit's use of the Cort test, see supra note 137 and
accompanying text. The Court fell prey to the same misapplication of past prece-
dence by applying Middlesex to RCRA's citizen suits' remedies along with CERCLA's
citizen suits' remedies.

144. "Under a plain reading of RCRA's remedial scheme ... a private citizen
could seek a mandatory injunction... or a prohibitory injunction." KIo, 116 S.
Ct. at 1254. For a discussion of the Court's holding on injunctive remedies as well
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it eliminated the possibility that equitable restitution was available
under RCRA's citizen suit provision. 145 However, the Court's mis-
application of Middlesex may lead to confusion the next time a con-
troversy arises over equitable restitution in other environmental
contexts. Future litigants trying to determine whether the courts
are going to exercise equitable jurisdiction will not know if they
should look solely to the statute under which they are filing suit, or
if they should couple different environmental acts in order to deter-
mine Congressional intent. Finally, the Court left open the possi-
bility of recovery of clean-up costs if the costs are incurred after a
RCRA suit has been properly commenced.' 46

VI. IMPACT

The Court has left open the possibility for recovery of clean-up
costs incurred after a RCRA citizen suit has been filed, but before
any court order has been announced.1 47 It seems that such a situa-

as mandatory and prohibitory injunctions, see supra note 90 and accompanying
text.

145. See KFC, 116 S. Ct. at 1254. While the statute does not seem to meet the
Porter test which requires that a statute must "in so many words, or by a necessary
and inescapable inference, restrict[ ] the court's jurisdiction in equity," the Court
did not address this issue. Id.; see also Porter v. Warner Co., 328 U.S. 395, 398
(1946).

146. See KFC, 116 S. Ct. at 1256. The possibility of recovery of dean-up costs
incurred after a RCRA suit has been properly commenced was posed to the De-
partment of Justice during oral argument:

Question: Suppose the plaintiff had immediately given notice to the de-
fendant [in October], but during the 90-day period itself under pressure,
say, from town authorities, plaintiff starts cleaning up and then has to
wait those 90 days to bring the suit.... From October to February. The
plaintiff has already incurred a substantial sum. Then from the time the
suit begins in February until March the clean-up is done, plaintiff incurs
further expenses.

Is it your position that all of the expenses during the 90-day period
plus after suit commences are reimbursable[,] or only after the suit
commences?

Oral Argument at *29, Meghrig v. KFC, Western Inc., 1996 WL 14515 (1996) (No.
95-83)). A similar question was posed to the Meghrigs:

Question: But suppose that the court ordered the previous owner to
clean-up under this statute [RCRA] with proper notice and the owner is
contumacious. He does not obey the court's order. And the plaintiff
then, giving due notice again of his intent, undertakes to clean up the -
and stop the waste himself.

As an ordinary measure of contempt of court sanctions, is not the
plaintiff entitled to recover the cost that he expended to avoid the harm
that the defendant, in contempt of the Court's order, refused to under-
take on his own?

Id. at *16.
147. See KR, 116 S. Ct. at 1256.
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tion would meet the timing requirement set forth in KFC. The
vital component to such a claim would be the filing of a RCRA
claim before attempting a clean-up of hazardous waste. 149

The Court refused to recognize any cause of action under
RCRA when the clean-up of hazardous waste has already oc-
curred. 150 Parties who find themselves in a situation where they
have already abated the endangerment of hazardous waste, how-
ever, do have the options of bringing an action under other federal

148. The KFC Court stressed that there were two main requirements to bring
suit under RCRA's citizen suit provision: a timing requirement and an appropriate
remedy requirement. See id. at 1255. For a discussion of the timing and remedy
requirements under RCRA's citizen suit, see supra notes 82-92 and accompanying
text. Using the Court's hypothetical situations in note 146, when a potential plain-
tiff under RCRA gives a potential defendant notice of the plaintiff's intent to dean
up the contaminated area, the need to meet the timing and remedy requirements
seem to be met. This senario would seem to meet these two requirements for the
following reasons.

First, as for the "timing" requirement, there are three steps needed to meet the
"imminent" requirement: first, that the plaintiff filed suit previous to their dean-
up measures. This would allow the court to exercise its jurisdiction over the mat-
ter. Second, the alleged defendant has to be notified of the suit, and has made no
action to remedy the situation. This could be a refusal to follow a court order, as
in the Court's second hypothetical in note 146. Third, the plaintiff has to meet
the factual issue of whether the waste was an "imminent and substantial endanger-
ment." However, as long as the plaintiff can prove that the waste was threatening
to cause harm immediately, the plaintiff would meet the "imminent" standard. See
KF, 116 S. Ct. at 1255 (defining "imminent"). Therefore, a plaintiff who files suit
against an alleged violator, and begins to clean up the site because of the threat
posed by hazardous waste, would seem to have fulfilled the timing requirement.
Cf. Hallstrom v. Tillamook County, 493 U.S. 20, 26-27 (1989) (allowing exception
to notice requirement). For a discussion of Hallstrom, see supra note 38 and ac-
companying text.

Second, in order to meet the "remedy" requirement set forth in KFC, the
plaintiff would have to request an injunction requiring the other party to repay the
plaintiff for his clean-up costs. See KFC, 116 S. Ct at 1256. This injunction would
be seen as a "mandatory injunction" as described by the Court in KRC. See id. at
1254 (allowing injunction that "orders a responsible party to 'take action' by at-
tending to the clean-up and proper disposal of toxic waste"). This injunction
would fulfill the KFC requirement that the injunction requires the defendant "to
take action and attend to the clean-up." Id. Therefore, both the "imminent en-
dangerment" and the "remedy requirement" would be met, and the suit would be
allowed to proceed. See id.

149. For a discussion of why the recovery of clean-up costs incurred after a
RCRA citizen suit was filed, but before the court had taken action, see supra note
148 and accompanying text. During oral arguments, KFC presented a variation on
the hypotheticals given by the Court to the Meghrigs and the Justice Department.
See Oral Argument at *33-34, Meghrig v. KFC Western, Inc., 1996 WL 14515 (1996)
(No. 95-83). KFC stated that this hypothetical was a very small progression from
the typically successful RCRA citizen suit, to which the Supreme Court answered:
"Yes, after the case is pending.... [T] he court could order that." Oral Argument
at *34, Meghrig (No. 95-83) (emphasis added). For a discussion of hypotheticals
that the Court presented to the parties during oral argument, see supra note 146
and accompanying text.

150. See KO¢, 116 S. Ct. at 1256.
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statutes, state statutes or the common law.151 Unfortunately, those
who have eliminated the danger of petroleum waste, like KFC, will
be unable to use CERCLA's citizen suit provision. 152 For these par-
ties, it is clear that they may not employ RCRA to recover their ex-
penses. While this may not be the most "equitable" solution, it is
clear that any change in remedies available under RCRA's citizen
suit must come from Congress, for it will not come from the courts.

Timothy f Sullivan

151. See supra note 24 and accompanying text. RCRA states that "[n]othing in
[RCRA's citizen suit] shall restrict any right which any other persons ... may have
under any statute or common law to seek enforcement of any standard or requirement
relating to the management of solid waste or hazardous waste, or to seek any other
relief" RCRA § 7002(f, 42 U.S.C. § 6972(f) (1994) (emphasis added).

152. See CERCILA § 101(14), 42 U.S.C. § 9601(14) (1994). CERCLA does not
cover any petroleum products. For a discussion of the relevant provision of CER-
CLA, see supra note 33 and accompanying text.
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