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A BRAvE NEW WORLD REVISITED

methods (Art. 12(2)) and more general scientific or forensic matters re-
lated to firearms (Art. 12(3)). Specific bilateral or regional cooperation
agreements are encouraged (Art. 13) and more general forms of mutual
legal assistance and investigative cooperation are covered by the relevant
provisions of the Convention itself. The Protocol requires the establish-
ment of a contact body in each State to implement the Protocol and liai-
son with other countries (Art. 13(2)), exchange of experience and
training (Art. 14) and technical assistance (Art. 16). Signatories must seek
cooperation from manufacturers, dealers, importers, exporters and com-
mercial carriers of firearms (Art. 13(3)).

The Protocol has thirty parties and fifty-two signatories and has not
yet entered into force. Under Article 18, it requires forty parties to deposit
their ratification to the Convention before it enters into force. 172

d. Relationship Between the Convention and Protocols

Article 37 of the Convention provides that States must ratify the Con-
vention before they can be a party to any of the Protocols. 1 73 Hence, each
Protocol must be read and applied in conjunction with the main Conven-
tion. Countries may be a party to the Convention only, but not to a Proto-
col only. The various articles of all four instruments take into
consideration the relationship. The main Convention has general provi-
sions dealing with such matters as cooperation, technical assistance and
legal assistance. Each Protocol has more specific provisions supplement-
ing and adapting these rules for application to the specific problems asso-
ciated with trafficking in persons, smuggling migrants and trafficking in
firearms.

Countries involved with cases under one of the Protocols may rely on
the general provisions of the Convention where the offense involved is
established by the Convention or is a "serious crime" as defined by the
Convention and the offense is "transnational in nature and involves an
organized criminal group,"174 or where the offense is established by the
Protocol and the text of the Protocol specifically states that some or all of
the general provisions of the Convention apply.

e. Summary and Conclusion

The Convention and the three Protocols will help foster a significant
amount of transformation of law in the operation of criminal justice, inter-
national cooperation and demands on the private sector. They create a
number of new crimes, provide for harmonized approaches to the crimes
covered and facilitate broad cooperation against these complex crimes.
While they emulate some of the mechanisms used to combat international

172. See Signatories, supra note 132 (stating status of Protocol).
173. See TOCC, supra note 133, at 29-30 (stating also that party to Convention

is not bound by Protocol unless it becomes party to Protocol)
174. See id. at 5 (defining scope of application).
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narcotics trafficking, the scope of action goes well beyond counter drug
activity.

C. Economic Sanctions

Multilateral cooperation in economic sanctions may serve three use-
ful functions: "[increasing] the moral suasion of the sanction[s], ...
help [ing] isolate the target country from the global community psycholog-
ically as well as economically and preempt[ing] foreign backlash, thus
minimizing corrosive friction within the alliance." 175 Multilateral cooper-
ation helps overcome the proactive extraterritorial implementation of eco-
nomic sanctions, a policy that has incurred the wrath of many countries
and caused enormous foreign policy and economic costs.1 7 6 Among the
major players for cooperation in economic sanctions have been the U.N.
and the E.U.

An example of a multilateral sanctions program that worked was the
U.N. sanctions against Iraq. It was the "longest operating, most compre-
hensive and most controversial" in U.N. history.17 7 The program had all
kinds of problems. Many analysts and of course the Bush administration,
argued prior to the Iraq war that the sanctions were a failure. The system
of containment that sanctions helped bring, however, actually eroded
Iraqi military capabilities. The sanctions program forced Iraq to accept
inspections and monitoring and even obtained concessions from Iraq on
political issues such as the border dispute with Kuwait. Despite the leak-
age and corruption in the sale of Iraqi oil, the sanctions program signifi-
cantly reduced the revenue available to Iraq, prevented the building of
Iraqi defenses after the Persian Gulf War and blocked the import of criti-
cal materials and technologies for producing weapons of mass destruction
(WMD) 178

In May 2002, the Security Council approved a "smart" sanctions pack-
age, illustrating that the system could continue to contain and deter Sad-
dam Hussein. 179 After the various inspections following the U.S. invasion
in March 2003, the successes became evident. 180 The bogus claims that
Iraq had reconstituted its WMD programs were exposed.18 1 The costs of
the invasion and occupation are continuing to rise. When economic sanc-
tions are unilateral or have little multilateral support, such as the long-

175. GARY CLYDE HUFBAUER ET AL., ECONOMIC SANCTIONS RECONSIDERED: His-
TORY AND CURRENT POLICY 96 (2d ed. 1990).

176. See BARRY E. CARTER, INTERNATIONAL ECONOMIC SANCTIONS: IMPROVING
THE HAPHAZARD U.S LEGAL REGIME 252-54 (1988).

177. George A. Lopez & David Cortright, Containing Iraq: Sanctions Worked, 83
FOREIGN Ara. 90, 91 (July/Aug. 2004).

178. See id. (discussing impact of sanctions).
179. See id. (arguing that sanctions could contain and deter Saddam).
180. See id. (noting that unfortunately, only after war started, was it realized

that Iraqi military had been "decimated" by "the strategy of containment").
181. See id. (same).
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standing Cuban sanctions, these sanctions are not as effective as the truly
multilateral ones.

1. International Tax Enforcement Cooperation

a. OECD

In May 1999, the OECD introduced a harmful tax practices initiative
designed to combat tax evasion, level the playing field among sovereigns
in tax policy and facilitate better cooperation in tax matters.1 8 2 The
OECD subsequently published a blacklist of so-called tax havens and
called for the jurisdictions listed to make a commitment to ending their
harmful tax practices.18 3 A country became a tax haven by having two of
the following four elements: (1) no or low taxes; (2) ring-fencing or dis-
crimination in the types of persons eligible for tax preferences (typically
offering incentives to only foreigners); (3) lack of transparency in the op-
eration of the tax laws; and (4) inadequate exchange of tax
information.1

8 4

The key development in the OECD's plan to eliminate harmful tax
competition (HTC) was the Bush administration's withdrawal of support
for part of the initiative. On May 10, 2001, then U.S. Treasury Secretary
Paul O'Neill clarified the U.S. reservations on the OECD's harmful tax
practices initiative, creating further uncertainty as to the outcome of the
initiative. 185 Former Treasury Secretary O'Neill wrote:

I am troubled by the underlying premise that low tax rates are
somehow suspect and by the notion that any country, or group of
countries, should interfere in any other country's decision about
how to structure its own tax system. I also am concerned about
the potentially unfair treatment of some non-OECD countries.
The United States does not support efforts to dictate to any coun-
try what its own tax rates or tax system should be, and will not
participate in any initiative to harmonize world tax systems. The
United States simply has no interest in stifling the competition

182. See Organisation for Economic Co-operation and Development (OECD),
About Harmful Tax Practices, at http://www.oecd.org/about/0,2337,en-2649_33745

1 1 1 1 37427,00.html (last visited Mar. 10, 2005) (discussing OECD's goals in
eradicating harmful international tax practices).

183. See OECD, Towards Global Tax Co-operation: Report to the 2000 Ministerial
Council Meeting and Recommendations by the Committee on Fiscal Matters: Progress in
Identifying and Eliminating Harmful Tax Practices, 17 (2000), available at http://
www.oecd.org/dataoecd/9/61/2090192.pdf (last visited Mar. 10, 2005) (listing tax
havens).

184. See id. at 10 n.4 (listing key factors in identifying jurisdictions containing
tax havens).

185. See Rob Nichols, Confronting OECD's Notions on Taxation, WASH. TIMES,
May 10, 2001, A15 (stating position of United States).

2005]



VILLANOVA LAW REVIEW

that forces governments-like businesses-to create
efficiencies. 186

Mr. O'Neill did note that although the United States has:

[A] n obligation to enforce our tax laws as written because failing
to do so undermines the confidence of honest taxpaying Ameri-
cans in the fairness of our tax system. [The country would] not
turn a blind eye toward tax cheating in any form. That means
pursuing those who illegally evade taxes by hiding income in off-
shore accounts.

1 8 7

To support his argument, Mr. O'Neill referred toJohn Mathewson's use of
a bank account in the Cayman Islands, in which ninety-five percent of his
customers were U.S. citizens. 188 Mathewson's cooperation enabled the
IRS to obtain tax evasion convictions and collect substantial back taxes
from more than twenty of his clients. 189

During the last week of June 2001, the media announced that the
OECD had reached, in principle, a compromise on its harmful tax prac-
tices initiative.' 90 Following the OECD's Fiscal Affairs Committee meeting
June 26-27, the organization refocused its program on the exchange of
banking and financial information with OECD governments and deferred
pressuring jurisdictions identified as tax havens into resetting their tax
rates. The initiative will now require only the thirty-two so-called tax haven
countries to agree to take action on exchange of tax information and
transparency. The deadline of July 31, 2001, at which time those tax
havens failing to make the commitment would be put on the blacklist was
extended until November 30, 2001.

On June 29, 2001, the OECD announced that Aruba was the tenth
jurisdiction to make a commitment to the harmful tax practices principles.
The other jurisdictions that made similar commitments were Bermuda,
the Cayman Islands, Cyprus, the Isle of Man, Malta, Mauritius, the Nether-
lands Antilles, San Marino and the Seychelles.1 9 1

186. Paul O'Neill, Confronting OECD's Notions on Taxation, WASH. TIMES, May
10, 2001, at A17 (criticizing OECD's harmful tax competition).

187. See id. (suggesting importance of executing U.S. tax laws without extrane-
ous interferences).

188. See id. (giving example of U.S. attempts to eradicate offshore tax havens).
189. See id. (highlighting number of tax evaders prosecuted through one

case). See generally Bruce Zagaris, U.S. Announcement of Partial Withdrawal from
Harmful Tax Initiative Creates Uncertainties, 17 Irr'L ENFORCEMENT L. REP. 284, 284-
86 (2001) (providing background on U.S partial withdrawal from OECD's harmful
tax policies initiative).

190. See Michael M. Phillips, Accord Is Reached by U.S. and Allies on Tax Havens,
WALL ST. J., June 28, 2001, at A4 (explaining compromise between U.S. and other
members of OECD).

191. See Bruce Zagaris, OECD Reaches Compromise in Principle on Harmful Tax
Practices, 17 INT'L ENFORCEMENT L. REP. 332, passim (2001) (reporting OECD's
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A BRAvE NEw WORLD REVISITED

The OECD harmful tax competition initiative aims to level the play-
ing field in the imposition of taxes and ability to raise revenue. It cited the
erosion of members' tax base by preferential regimes and especially by tax
havens. The OECD defines a tax haven by the existence of two or more of
the following criteria: zero or low tax rates, ring fencing or discrimination.

In November 2000, the OECD released the OECD HTC Memoran-
dum of Understanding (MOU), which contains a series of obligations that
the targeted "tax haven" jurisdictions were required to undertake if they
were to avoid the blacklist and its attendant sanctions. Major problems
remain in the proposed obligations set forth in the OECD HTC MOU. 19 2

They significantly exceed those called for in the OECD report, Improving
Access to Bank Information for Tax Purposes.19 3 This report was designed to

encourage agreement within the OECD on the best way to improve coop-
eration. The latter report constantly provides alternative options and uses
words such as "encourages" whereas the OECD HTC MOU makes the obli-
gations mandatory without any wiggle room. In fact, the targeted coun-
tries would be required to have administrative practices in place to ensure
that the legal mechanism for exchange of information functions effec-
tively and can be monitored, including having personnel responsible for
ensuring that requests for information are answered promptly and effi-
ciently, and that personnel are trained or experienced in obtaining such
information. Ironically, one OECD country, Canada, reserves the right to
decline a request when it lacks sufficient resources to conduct exchanges
of information and hence believes that such exchanges cannot be recipro-
cal. 194 If Canada believes that such exchanges cannot be reciprocal due to
its shortage of administrative resources, then it is not surprising that the
much smaller targeted countries are also taking the position that such ex-
change obligations cannot be reciprocal and, similar to the Canadian view-
point, would want to take a restrictive view of such obligations. The
targeted countries have a more important obligation: the need to protect
their economic security and well-being. 195

In essence, the OECD is signaling that the targeted countries should
respond forthwith to the requests for exchange of information and have

change in focus from pressuring tax havens to increasing intra-organizational ex-
change of banking information).

192. See OECD, OECD Framework for a Collective Memorandum of Understanding
on Eliminating Harmful Tax Practices, at http://www.tax-news.com/asp/res/
MOUrev20novRl.pdf (last visited on Mar. 10, 2005) (outlining OECD framework
for creation of tax norms).

193. See OECD Committee on Fiscal Affairs, Improving Access to Bank Informa-
tion for Tax Purposes, 13-19 (Mar. 24, 2000), available at http://www.tax-news.com/
asp/res/bankinfo.pdf (delineating plan to increase data exchange capability).

194. See Steven S. Heller & Boris Stein, International Mutual Assistance Through
Exchange of Information, 75 CAHIERS DE DROIT FiscAL INT'L 259, 268 (1990) (noting
limits of obligation to provide assistance).

195. See also RichardJ. Hay, Offshore Financial Centres: The Supranational Initia-
tives, 28 TAX PLANNING INT'L REv. 1 (2001) (discussing problems with exchange of
information), available at http://www.itpa.org/open/archive/richardhay.rff.
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derided some of the targeted countries for taking too much time respond-
ing to requests. The time for response, however, is often to ensure that
the requests are properly concerned with an offense covered by the treaty.
Further, sometimes an interested person may have recourse to a court to
protect their own rights and ensure that the request complies with the
treaty, the constitution and any other applicable provisions.

Some OECD members (i.e., Austria, Luxembourg and Switzerland)
have even insisted on covering criminal tax enforcement through a Mu-
tual Assistance in Criminal Matters Treaty. Hence, the MOU to the
United States-Luxembourg tax treaty explains that certain information
from financial institutions may be obtained and provided to "certain U.S.
authorities" only in accordance with the proposed United States-Luxem-
bourg MLAT. 196 As a result, the United States delayed the effective date
of the income tax treaty to coincide with the MLAT's taking effect. 19 7

The upshot of these and other controversies over exchange of infor-
mation is that, even if the OECD only proceeds on exchange of tax infor-
mation, there will be many substantive and procedural policy disputes
concerning achieving a level playing field between the OECD and targeted
countries in the making of policy and its fair implementation. Indeed,
there are just as many controversies involving transparency,' 9 8 but it is
instructive to consider the FATF's counterpart initiative and its privacy and
human rights implications.

On June 3-4, 2004, Germany hosted a meeting of the OECD Global
Forum on Taxation in Berlin.199 The meeting was convened to further
discuss the process of achieving the objective of a global level playing field
based on high standards of transparency and effective exchange of infor-
mation in tax matters.20 0 The meeting brought together over 100 repre-
sentatives from forty-two governments, both OECD and non-OECD, that
are committed to that objective. 20 1 The meeting was co-chaired by Mr.

196. Bruce Zagaris, Luxembourg and U.S. Conclude Tax Treaty Whose Ratification
Process Awaits Conclusion of a MLAT, 12 Iwr'L ENFORCEMENT L. REP. 171, 172 (1996)
(explaining unique disposition of treaty).

197. See Bruce Zagaris, Developments in Mutual Cooperation, Coordination and As-
sistance Between the U.S. and Other Countries in International Tax Enforcement, 27 TAx
MGM'T INT'L J. 506, 508-09 (1998) (describing recent developments in U.S. tax
treaties).

198. See also Bruce Zagaris, Application of OECD Tax Haven Criteria to Member
States Shows Potential Danger to U.S. Sovereignty, 22 TAx NOTES INT'L 2298, 2299-2301
(May 7, 2001) (discussing transparency issues); Bruce Zagaris, Issues Low Tax Re-
gimes Should Raise When Negotiating with the OECD, 22 TAX NOTES INT'L 523, 529-30
(Jan. 29, 2001) (explaining transparency issues from low-tax regimes' perspective).

199. See generally, Press Release, OECD, Outcome, Conclusion of the Meeting
of the OECD Global Forum on Taxation in Berlin, 3-4 (June 4, 2004), at http://
www.oecd.org/document/5/0,2340,en_2649-201185-31967429-1_1_1_1,00.html
(describing meeting and resolutions).

200. See id. ("The meeting focused on specific proposals ... set[ting] forth a
process for moving towards a global level playing field consistent with the objective
of high standards of transparency and information exchange . ).

201. See id. (noting participation).

[Vol. 50: p. 509



A BRAvE NEW WORLD REVISITED

Papali'i, Tommy Scanlan, Governor of the Central Bank of Samoa and Mr.
Bill McCloskey, Chair of the OECD's Committee on Fiscal Affairs. 20 2

The meeting focused on specific proposals made by a sub-group of
the Global Forum, established at the Ottawa Global Forum meeting in
October 2003.203 The proposals set forth a process for moving toward a
global level playing field consistent with the objectives of high standards of
transparency and information exchange in tax matters in a way that is fair,
equitable and permits fair competition between all countries, large and
small, OECD and non-OECD.20 4

The Global Forum looks forward to engaging in a dialogue with fi-
nancial centers that up to now have not participated in the process. 20 5 It

also looks forward to reviewing the outcome of the compilation of current
practices in transparency and information exchange at a future Global Fo-
rum meeting.

The reference to the fact that the Global Forum looks forward to en-
gaging in a dialogue with financial centers that have not yet participated in
the process is further explained by the OECD paper A Process for Achieving
a Global Level Playing Field, which was issued June 4, 2004.206 In particular,
the following countries have been identified as "significant financial
center[s]" that should be included in the process: Andorra, Barbados,
Brunei, Costa Rica, Dubai, Guatemala, Hong Kong-China, Liberia, Liech-
tenstein, Macao-China, Malaysia (Labuan), Marshall Islands, Monaco,
Philippines, Singapore and Uruguay. 207

Both the OECD and E.U. are striving to achieve effective exchange of
information and transparency by 2006, a deadline that is likely to be ex-
tended due to continuing controversies. In order to accomplish this goal,
they need a level playing field. An unknown variable is whether the E.U.
and OECD should provide incentives to the participating countries. For
instance, the E.U. savings tax directive requires the state from which the
investor resides to share some of the revenue withheld with the country
that withholds. Similarly, under the Caribbean Basin Recovery Act, the
U.S. government provides incentives to countries entering into tax infor-
mation exchange agreements with the United States. Indeed, the OECD
harmful tax practices initiative is still very much a work in progress.

202. See id. (listing key actors).
203. See id. (describing establishment of group).
204. See id. (delineating objectives of group's proposals).
205. See id. (commenting on interest in opening up future dialogue with cur-

rent non-participating group members).
206. See OECD Global Forum on Taxation, A Process for Achieving a Global Level

Playing Field, at http://www.oecd.org/dataoecd/13/0/31967501.pdf (last visited
Mar. 10, 2005) (outlining OECD's plan to level economic playing field for all
nations).

207. See id. (naming financial centers).
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b. United Nations

In December 2004, at the eleventh meeting in Geneva, the Ad Hoc
Group of Experts on International Cooperation in Tax Matters addressed
the issue of mutual assistance in tax collection, which is not dealt with in
Article 26 of the United Nations Model Double Taxation Convention con-
cerning exchange of information. The subject of a new international in-
strument for promoting international assistance in tax collection in the
form of a multilateral convention on mutual administrative assistance in
tax matters was explored during the meeting. The Ad Hoc Group recom-
mended the inclusion of new provisions on mutual assistance in tax collec-
tion. As a result, more developing countries will now have a model
provision to facilitate the inclusion of mutual assistance in their own in-
come tax treaties. The U.N. provisions leave open the potential for devel-
oping countries to request some type of economic incentives in exchange
for including mutual assistance provisions in their tax treaties.

The U.N. General Assembly has adopted a resolution renaming the
Ad Hoc Group of Experts on International Cooperation in Tax Matters
the Committee or Group of Experts on International Cooperation in Tax
Matters. Its role would be, inter alia, to continue to work on the U.N.
Model Double Taxation Convention between Developed and Developing
Countries, the Manual for the Negotiation of Bilateral Tax Treaties be-
tween Developed and Developing Countries, provide a framework for dia-
logue among national tax authorities to enhance and promote
international tax cooperation, provide a framework for dialogue to en-
hance and promote international tax cooperation among national tax au-
thorities, consider how existing international tax norms could affect
different groups of countries and consider how new and emerging issues
could affect international cooperation in tax matters and develop recom-
mendations for appropriate responses. In essence, the international tax
work of the U.N. would have a stronger institutional framework.

c. European Union

The expanded E.U. is now a major force in all international organiza-
tions, especially the OECD. In this context its efforts to finalize a savings
tax directive have become exceedingly important in terms of influencing
other initiatives, such as the OECD harmful tax practices initiative.

On April 19, 2004, Joseph Deiss, Switzerland's President, said his
country, which is not a E.U. member, would not cooperate without a sepa-
rate agreement on border controls and seven other arrangements with the
E.U. on matters such as agriculture and the environment.20 8 That same

208. See generally Andrew Parker, Swiss Prepared to Delay EU Tax Directive, FIN.
TIMES, Apr. 19, 2004, at 6 (describing standoff between Switzerland and E.U. over
separate agreement on border controls).
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day, the E.U. announced that a separate dispute involving a customs levy
on Swiss exports could be resolved in the coming weeks. 20 9

The E.U. savings tax directive cannot take effect in January 2005 un-
less the Swiss Government has agreed to participate, along with the United
States, Andorra, Liechtenstein, Monaco and San Marino. Mr. Deiss and
the Swiss Government are concerned that the Schengen Convention
might dilute its banking secrecy regime due to ambiguous provisions on
information exchange between countries. The Swiss government wants
concessions to ensure its authorities need not exchange information on
tax evasion, which is not a criminal offense in Switzerland. 210

The Swiss government is also deferring an agreement to participate in
the OECD's proposals to exchange banking information with OECD coun-
tries until 2006. The proposal aims to verify people's tax liabilities. Aus-
tria, Belgium and Luxembourg also refused to support the 2006 deadline
due to their banking secrecy system.2 11

The dispute between the E.U. and the Swiss over a customs levy on
Swiss exports arose anew after the Swiss showed annoyance in February
2004 at the imposition of an apparently new tax on re-exports to the E.U.
on certain Swiss-made products. 2 12 The E.U. claims that the tax on goods
re-exported to the E.U. from Switzerland was "not new" and that all E.U.
Members, except Germany, had been imposing the tax for some time.213

Officials from both the E.U. and Switzerland have denied suggestions
from some observers that the customs levy was imposed to increase the
pressure on the Swiss authorities to agree to participate in the Savings Tax
Directive.

2 14

The Swiss' insistence on conditioning their participation in the sav-
ings tax directive on achieving agreements on other pending matters is
the latest in a long series of negotiations aimed at effectuating the direc-
tive. The Swiss, however, did reach a compromise with the United States
regarding international tax enforcement cooperation in tax matters by de-
veloping a definition for tax offenses qualifying for cooperation. This

209. See Ulrika Lomas, EU Claims Agreement Imminent On Swiss Re-export Tax
Dispute (Apr. 20, 2004), at http://www.tax-news.com/asp/story/story.asp?story
name=15755 (reporting resolution of E.U./Switzerland dispute regarding customs
tax).

210. See Marc G. Corrado, The Supreme Court's Impact on Swiss Banking Secrecy:
Societe Nationale Industrielle Aerospatiale v. United States District Court, 37 AM. U. L.
REv. 827, 841-42 (1988) (explaining that Swiss law criminalizes tax fraud but not
tax evasion).

211. See Parker, supra note 208 (explaining extent of standoff between E.U.
and other nations over new tax evasion standard).

212. See Lomas, supra note 209 (noting Swiss government's anger over E.U. re-
export tax).

213. See id. (describing E.U.'s attempts to refute Swiss government's notion
that new re-export taxes have been levied against them).

214. See id. (reporting denials by both Switzerland and the E.U. concerning
possible use of re-export tax to pressure Swiss into adopting E.U. Savings Tax
Directive).
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agreement represented a compromise that bridged much of the gap be-
tween the differences in tax crimes in the two countries.2 1 5

On April 26, 2004, E.U. member States agreed to new legislation de-
signed to enhance authorities' cooperative efforts to clamp down on direct
tax evasion. 2 16 The legislation outlines certain areas where member States
can undertake cross-border activities and engage in information ex-
change, including income, company and capital gains taxation.2 1 7

"Modern technology and increased cross-border activity have made it
more important than ever for information exchange and cooperation be-
tween tax administrations to be improved," E.U. Taxation Commissioner
Frits Bolkestein said in a statement released after the Council of Ministers
approved the legislation. 218 "Tax dodgers and cheats must not be allowed
to get a free ride on the backs of honest taxpayers."2 19 The specific provi-
sions in the legislation provide for several things:

[T]he possibility for member States to conduct simultaneous
control checks of the locally based activities of taxpayers operat-
ing in several countries of the E.U. and to share the information
obtained with each other; assurance that a member State that has
been requested to supply information will, if requested, carry out
certain administrative procedures on behalf of another member
state such as serving the taxpayer with an amended assessment;
and assurance that when a member state has to initiate inquiries
to obtain information needed by another country's tax agency, it
will treat the inquiry as if it were acting on its own behalf, as the
procedures are generally less complicated in domestic cases, and
provide the information more quickly. 220

"The legislation is a follow up to a report approved by E.U. member
States in 2000 that indicated E.U. legislation was inadequate to fight tax
fraud as well as to deal with the problems of under-invoicing and over-
invoicing."2 2 ' In summation, "It]he commission said the new legislation

215. Id.
216. See Press Release, European Commission, Direct Taxation: Commission

Welcomes Adoption of Directive Strengthening Co-operation to Combat Fraud
(Apr. 26, 2004), at http://europa.eu.int/rapid/pressReleasesAction.do?reference
=IP/04/539&format=HTML&aged=0&language=en&guiLanguage=en (announc-
ing agreement between E.U. member states "that is designed to speed up the flow
of information between the tax authorities" of those states).

217. See id. (outlining elements of Directive). See generallyJoe Kirwin, EUMem-
ber States Back Measure to Bolster Crackdown on Tax Evasion, BNA DAILY TAX REP., Apr.
27, 2004, at G-5 (summarizing provisions within E.U.'s new legislation "designed to
enhance authorities' cooperative efforts to clamp down on direct tax evasion").

218. See Kirwin, supra note 217 (expressing importance of cross-border infor-
mation exchange between E.U. member states to combat tax evasion).

219. Id.
220. See id. (describing provisions of E.U. agreement).
221. Id.
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would complement other E.U. laws including the pending information ex-
change agreement on savings income."22 2

d. Council of Europe

On January 25, 1988, the Council of Europe and the OECD opened
for signatures the Convention on Mutual Administrative Assistance in Tax
Matters. 223 On June 28, 1989, the United States signed it.2 24 On Septem-
ber 18, 1990, the U.S. Senate approved the treaty and it entered into force
with respect to the United States on April 1, 1995.225

Countries that are members of the Council of Europe, the Organiza-
tion for Economic Cooperation and Development (OECD), or both, are
eligible parties to the treaty. Currently the treaty is in force in the follow-
ing eight countries: Azerbaijan, Belgium, Denmark, Finland, Iceland, the
Netherlands, Norway, Poland, Sweden and the United States. 22 6 Canada,
France and the Ukraine have signed, but have not ratified. 22 7

The Convention is not a typical tax treaty. Despite some vague refer-
ences in the protocol, the Convention does not refer to the elimination of
double taxation. Instead, it provides a mutual assistance treaty to prevent
the evasion and avoidance of all taxes other than customs duties. It pro-
vides for a wide range of exchange of information between any two coun-
tries that are parties to the Convention. It also provides for assistance in
the collection of taxes and in the services of documents. The United
States, however, entered reservations on these types of assistance. Hence,
the United States will not assist in collecting taxes and will only serve docu-
ments by mail.

e. Organizations of Tax Administrators

There is a web of international organizations, organized by regions
mostly, for tax administrators to meet regularly, discuss matters of mutual
interests and develop model agreements, laws, best practice approaches
and initiatives. These organizations include the Pacific Association of Tax
Administrators (PATA), the Inter-American Center of Tax Administrators

222. See id. (noting legislation's broad implications on additional E.U. laws
that regulate tax-based information exchanges).

223. See Kenneth Klein, Introduction to Council of Europe-Organisation for Eco-
nomic Co-Operation and Development, Convention on Mutual Administrative Assistance in
Tax Matters, 27 I.L.M. 1160 (1988) (summarizing convention, offering brief
description of created legislation), available at http://conventions.coe.int/Treaty/
en/Treaties/Html/127.htm (providing full text and brief discussion of the
resolution).

224. See Council of Europe, Convention on Mutual Administrative Assistance in
Tax Matters: Signatures, at http://conventions.coe.int/Treaty/Commun/Cherche
Sig.asp?NT=127&CM=8&DF=2/15/05&CL=ENG (last visited Mar. 10, 2005) (not-
ing date of U.S. signing).

225. See id. (reporting date that U.S. adopted and effectuated treaty).
226. See id. (noting countries who have ratified treaty).
227. See id. (listing signatories who have yet to ratify treaty).
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(CIAT), the Caribbean Organization of Tax Administrators (COTA) and
the Nordic Group. 228

f. Ad Hoc Initiatives

Periodically tax authorities of different countries cooperate on mat-
ters of mutual interest, including matters of mutual enforcement interest,
such as tax shelters. During the weekend of April 23, 2004, the United
States, the United Kingdom, Australia and Canada announced they were
planning the creation of a Joint International Tax Shelter Information
Center (JITSIC), an international task force to combat abusive tax avoid-
ance schemes.2 29

Tax officials from the four countries met in Williamsburg, Virginia, to
plan the development of a task force to combat tax-avoidance schemes. 230

Operations for the task force, staffed jointly between the four countries,
could be established in New York as early as the summer of 2005.231 This
task force will function as part of a broader plan to combat tax avoidance
promoters and encourage cooperation and information sharing between
the nations.

The task force will help create an Internet portal designed to keep an
online tally of tax avoidance schemes and shell companies, "encapsu-
lating" a list of anti-tax avoidance plans. 232 If it is successful, the task force
could save the governments of the participating countries billions of U.S.
dollars in lost revenue and serve as a template for other developed na-
tions, similar to the OECD.2 33

The plan includes identifying tax-avoidance schemes and the firms
that facilitate tax avoidance; pooling the participating nations' experience,
techniques and proven practices; facilitating action across international
boundaries; and examining developments in the tax industry to cut poten-
tial problems off at the start.234

The four participating countries bring different specialized experi-
ence in fighting tax avoidance to the task force. The United Kingdom's
expertise lies in identifying and uncovering avoidance schemes, especially

228. See Review of the Inputs to the Substantive Preparatory Process and the Interna-
tional Conference on Financing for Development, Note by the Secretary-General, U.N. Pre-
paratory Committee for the International Conference on Financing for
Development, 3rd Sess., pt. 2, Annex 1, Agenda Item 2, U.N. Doc. A/AC.257/xx
(2001), at http://www.un.org/esa/ffd/aac257_27al.pdf (Oct. 2001) (listing
organizations).

229. See generally Sirena J. Scales, Multination Task Force Created to Combat Abu-
sive Tax Avoidance, 2004 WORLDWIDE TAx DAILY 81-3, at 81-3 (2004) (describing
Williamsburg, Virginia meeting between tax officials of four nations).

230. See id. (stating that countries planned "the development of a task force to
battle tax-avoidace schemes").

231. See id. (speculating on date of setup for task force's operations).
232. See id. (discussing duties of task force).
233. See id. (explaining potential benefits of cooperation).
234. See id. (listing plan's goals).
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concerning Value Added Tax (VAT), whereas the U.S. specializes in cor-
porate and income tax avoidance and offshore tax shelters.23 5

To execute the plan formally the four countries signed a MOU, by
which the signatories agree to form aJITSIC. It will supplement the con-
tinuing work of tax administrations in identifying and stopping abusive tax
avoidance transactions, arrangements and schemes (which the MOU re-
fers to as "abusive schemes") .236

The MOU provides for the JITSIC operations. The signatories will
each appoint officials to the JITSIC, who are trained and experienced in
tax examinations as they relate to abusive tax schemes.23 7 The headquar-
ters of the JITSIC will be in Washington, D.C. An Executive Steering
Group will be established to coordinate, oversee and evaluate the work of
the JITSIC.2 38 It will hold meetings periodically in each member nation.
Pursuant to the domestic procedures of the signatories, the members of
JITSIC for that party will be delegated the ability to act as competent au-
thorities for purposes of bilateral exchanges of information. 239 After
twelve months the signatories will conduct an initial review of the JITSIC
operations.

240

On May 3, 2004, the U.K. tax authorities issued a statement that an
initial focus of the work will target "the ways in which financial products
and derivative arrangements are used in abusive tax schemes by corpora-
tions and individuals to reduce their tax liabilities and the identification
of promoters developing and marketing those products and arrange-
ments." 24 1 One media article reported that thirty leading U.K. companies
face investigations into their use of a tax avoidance scheme that could de-
prive the U.K Government of £lbn ($1.8bn) in revenues. 2 42

Officials involved in establishing the task force explained that part of
the long-term plan involved encouraging France and the OECD to take an
active role in the anti-avoidance activities. If the OECD joins the effort,
the result could be significant, especially for the jurisdictions and schemes
targeted. 2 43 For jurisdictions that may be the targets of the initiatives of

235. See id. (noting that each party brings different expertise to cooperative).
236. U.S. Internal Revenue Service, U.S. Establishes Joint Task Force on Abusive

Tax Shelters with Canada, Australia, and UK., 2004 WORLDWIDE TAX DAILY 86-13, at
86-13 (2004) (announcing signing of agreement).

237. See id. (noting personnel appointed to Joint International Tax Shelter
Information Centre (JITSIC)).

238. See id. (listing executive oversight established forJITSIC).
239. See id. (discussing legal ability to exchange information between JITSIC

members).
240. See id. (presenting full test of memorandum of understanding (MOU)).
241. Andrew Parker, UK Companies Face Probe Over Use of Tax Avoidance Scheme,

FIN. TIMES, May 4, 2004, at 1.
242. See id. (stating that "[mI]ore than 30 leading UK companies face investi-

gations into their use of a tax avoidance scheme that could deprive the govern-
ment of Pounds lbn in revenues").

243. See Scales, supra note 229, at 81-3 (describing potential savings of
cooperation).
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the task force, the issues of a level playing field, blacklists, economic sanc-
tions and others that existed and continue in the design and implementa-
tion of the OECD's harmful tax practices initiative are likely to arise.
Meanwhile, the IRS has various initiatives to contest tax shelters. A federal
grand jury in the Southern District of New York is presently investigating
international tax shelter activities. The U.S. Congress, especially the Sen-
ate Permanent Investigative Subcommittee, has also reviewed the abuse of
various tax shelters. As the revenue of the participating countries contin-
ues to suffer erosion, due to the ability of professional advisers and taxpay-
ers to take advantage of gaps among tax laws and systems, revenue
authorities and other interested persons undoubtedly will scrutinize the
ability of the JITSIC to produce results.

D. Anti-Money Laundering and Counter-Terrorism Financial Enforcement

An area of dynamic development for international organizations has
been in anti-money laundering and counter-terrorism financial
enforcement.

1. Global Organizations

a. The United Nations

i. Conventions

The United Nations pioneered international AML cooperation with
the 1988 Vienna Convention Against Illicit Traffic in Narcotic Drugs and
Psychotropic Substances, which requires signatories to criminalize money
laundering and immobilize the assets of persons involved in illegal narcot-
ics trafficking. 244 Because the Convention was an initial effort and the
participating governments were so diverse, there were differences in each
country's criminalization of money laundering, enforcement methods,
number of convictions and range of punishments. 24 5 Nevertheless, subse-
quent efforts have drawn from the Vienna Convention and utilize, wher-
ever possible, the same terminology and systematic approach. The U.N.
pioneered the 1988 Vienna Convention against the Trafficking in Illegal
Narcotic and Psychotropic Substances, which contains the requirements to
criminalize money laundering and immobilize the assets of persons in-
volved in illegal narcotics trafficking.

The 1999 International Convention for the Suppression of the Fi-
nancing of Terrorism prohibits direct or complicit involvement in the in-
ternational and unlawful provision or collection of funds, attempted or
actual, with the intent or knowledge that any part of the funds may be

244. See generally Convention Against Illicit Traffic in Narcotic Drugs and Psycho-
tropic Substances, U.N. SCOR, 53rd Sess., U.N. Doc. E/CONF.82/15, reprinted in 28
I.L.M. 493, 493-96 (1989) (presenting full text of treaty).

245. See Global Programme Against Money Laundering, supra note 129 (present-
ing model legislation).
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used to carry out any of the offenses described in the Convention.2 46 Such
acts include those intended to cause death or serious bodily injury to any
person not actively involved in armed conflict in order to intimidate a pop-
ulation and any act intended to compel a government or an international
organization to take action or abstain from taking action. 24 7 The Conven-
tion's offenses are deemed to be extraditable crimes; signatories must es-
tablish their jurisdiction over them, make them punishable by appropriate
penalties, take alleged offenders into custody, prosecute or extradite those
offenders, cooperate in preventive measures and countermeasures and ex-
change information and evidence needed in related criminal
proceedings.

2 48

The Convention requires each signatory to take appropriate mea-
sures, in accordance with its domestic legal principles, for the detection,
freezing, seizure and forfeiture of any funds used or allocated for the pur-
poses of committing the listed offenses.2 49 Article 18(1) requires signato-
ries to subject financial institutions and banking professionals to "Know
Your Customer" requirements and the filing of suspicious transaction re-
ports.2 50 Additionally, Article 18(2) requires signatories to cooperate in
preventing the financing of terrorism through the licensing of money ser-
vice businesses and other measures to detect or monitor cross-border
transactions.

25 1

Another treaty with important AML/CTFE provisions is the 2000 Pa-
lermo Convention Against Transnational Organized Crime,2 52 which con-
tains three supplementary protocols: (1) to prevent, suppress and punish
trafficking in persons, especially women and children; (2) to stop the
smuggling of migrants by land, sea and air; and (3) to stop the illicit man-
ufacturing of and trafficking of firearms, their parts, components and am-
munition. 253 This Convention seeks to strengthen governmental power in
combating serious crimes by providing a basis for stronger common action
against money laundering through synchronized national laws, so that no
uncertainty exists as to whether a crime in one country is also a crime in
another. Signatory countries pledge to: (1) criminalize offenses commit-
ted by organized crime groups, including corruption and corporate or
company offenses; (2) combat money laundering and seize the proceeds
of crime; (3) accelerate and extend the scope of extradition; (4) protect

246. See International Convention for the Suppression of the Financing of Terrorism,
G.A. Res. 54/109, U.N. GAOR, 54th Sess., U.N. Doc. A/RES/54/109, reprinted in
39 I.L.M. 270, 271-72 (2000) (summarizing broad prohibitions developed during
Convention).

247. See id. at 271 (presenting full text of convention).
248. See id. at 273 (noting punishable offenses).
249. See id. at 274 (explaining requirements convention places on member

countries).
250. See id. at 277 (describing requirements placed on banking community).
251. See id. (presenting convention's monitoring requirements).
252. See TOCC, supra note 133 (presenting full text of convention).
253. See id. (describing supplemental protocols).
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