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ACORN v. EDWARDS: DID THE FIFTH CIRCUIT SQUIRREL
AWAY STATES' TENTH AMENDMENT RIGHTS AT

THE COST OF NATIONAL
ENVIRONMENTAL WELFARE?

I. INTRODUCTION

Lead poisoning among children, arguably the United States'
most vulnerable population,' has reached nearly epidemic propor-
tions over the past several decades. 2 Concerns about lead poison-
ing stem from the detrimental and irreversible effects exposure has
on children's neurological and physical development. 3 Consider-
ing the many sources of lead, including paint chips, gasoline, food,
water and dust, it is no wonder that lead's ill effects have become so
widespread. 4 In enacting the Lead Contamination Control Act of

1. See Diane Cabo Freniere, Comment, Private Causes of Action Against Manu-
facturers of Lead-Based Paint: A Response to the Lead Paint Manufacturers' Attempt to
Limit Their Liability by Seeking Abrogation of Parental Immunity, 18 B.C. ENVTL. AFF. L.
REv. 381, 384-85 (1991) (noting children are especially susceptible to effects of
lead because their neurological and nervous systems are not yet fully developed);
see also Steven Waldman, Lead and Your Kids, NEWSWEEK, July 15, 1991, at 42 (dis-
cussing environmental threat lead poses to children). Although adults are not im-
mune to lead's effects, they are able to tolerate greater levels of exposure than are
children.

2. SeeJames 0. Mason, From the Assistant Secretary for Health, U.S. Public Health
Service, 265 JAMA 2049, 2049 (1991). One commentator states, "lead poisoning is
the [number one] environmental disease that faces young children .... Id. Em-
phasizing the magnitude of the lead contamination problem, he adds:

[A]n attack on lead is vitally important to the health of our children.
However silently it damages our children's minds and limits their abili-
ties, lead poisoning's impact is real. It has already affected millions of
children, and only through bold and persistent action can we prevent it
from affecting millions more.

Id.
3. See generally Jody W. Zylke, Preventive Medicine's Latest Goal: Getting Lead Out

to Protect Children, 266 JAMA 315 (1991) (summarizing effects of childhood expo-
sure to lead). For a discussion of the effects of lead on the development of chil-
dren as determined in controlled studies, see Herbert L. Needleman, M.D. et al.,
Deficits in Psychologic and Classroom Performance of Children with Elevated Dentine Lead
Levels, 300 NEW ENG.J. MED. 689 (1979); Herbert L. Needleman, M.D. & Constan-
tine A. Gatsonis, Ph.D., Low-Level Lead Exposure and the IQ of Children, 263JAMA 673
(1990); Herbert L. Needleman, M.D. et al., The Long-Term Effects of Exposure to Low
Doses of Lead in Childhood: An 11-Year Follow-Up, 322 NEW ENG. J. MED. 83 (1990).

4. See Mark A. Meyer, Lead Poisoning: Will Missouri's New Legislation Get the Lead
Out?, 2 Mo. ENVTL. L. & POL'Y REV. 16, 17 (1994) (discussing lead's harmful effects
and need for intervention into lead contamination problem).

The United States Environmental Protection Agency (EPA) has estimated that
30-50% of children's exposure to lead is from dust and soil, 25% is from food, 20%
is from drinking water and 5% comes directly from inhalation of air contaminated
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1988 (LCCA), 5 Congress demonstrated both its recognition of
lead's destructive effects on children as well as a need for legislative
intervention to address the lead poisoning problem. 6

In ACORN v. Edwards,7 the United States Court of Appeals for
the Fifth Circuit scrutinized this effort by critically assessing the
constitutionality of certain requirements Congress imposed on Lou-
isiana through LCCA. 8 The Fifth Circuit addressed whether Con-
gress exceeded its authority under the Commerce Clause 9 and
impermissibly intruded upon Louisiana's state sovereignty in man-
dating the establishment of remedial programs to assist local educa-
tional agencies, schools and day care centers in controlling lead
contamination in their drinking water systems. 10 In holding that
LCCA violated Louisiana's sovereign authority, the Fifth Circuit
reasserted the judiciary's recognition of states' Tenth Amendment
rights."

with lead particles. See Kenneth M. Reiss, Note, Federal Regulation of Lead in Drink-
ing Water, 11 VA. ENVrL. L.J. 285, 287 (1991-92).

5. Lead Contamination Control Act of 1988, Pub. L. No. 100-572, 102 Stat.
2884 (1988) (codified as amended at 42 U.S.C. § 300j-21-26 (1994)) (amending
Safe Drinking Water Act of 1974, Pub. L. No. 93-523, 88 Stat. 1660 (1974)) (codi-
fied as amended at 42 U.S.C. § 300fj (1994)) [hereinafter LCCA].

6. See generally H.R. REP. No. 100-1041 (1988), reprinted in 1988 U.S.C.C.A.N.
3793. By enacting LCCA, Congress intended to safeguard the health of American
youth through the elimination of lead poisoning caused by lead contaminated
electric drinking water coolers. See id. at 5. For further discussion of LCCA, see
infra notes 31-48 and accompanying text.

7. 81 F.3d 1387 (5th Cir. 1996), cert. denied, 117 S.Ct. 2532 (1997).
8. See id. One group of authors summarizes the requirements of LCCA as

follows:
The Lead Contamination Control Act of 1988 required EPA to provide
guidance to states and localities on testing for and remedying high levels
of lead in a school's drinking water. Testing and correction is voluntary,
with the exception that the law requires testing, recall, repair and/or re-
placement of water coolers with lead-lined storage tanks or with parts
containing lead.

Ann Fisher et al., Schools Respond to Risk Management Programs for Asbestos, Lead in
Drinking Water and Radon, 4 RISK - ISSUES IN HEALTH & SAFErY 309, 313 (1993).

9. See U.S. CONST. art. I, § 8. The Commerce Clause states: "The Congress
shall have Power... [t] o regulate Commerce with foreign Nations, and among the
several States, and with the Indian tribes.. . ." Id.

10. See ACORN, 81 F.3d at 1393. The Fifth Circuit, finding support in the
Supreme Court's reasoning in New York v. United States, recognized that neither
ACORN nor Louisiana understood the relationship between the Tenth Amend-
ment and the Commerce Clause as established by the New York Court. See id. at
1392. The Tenth Amendment states: "The powers not delegated to the United
States by the Constitution, nor prohibited by it to the States, are reserved to the
States respectively, or to the people." U.S. CONST. amend. X.

11. See ACORN, 81 F.3d at 1392-94. For a discussion of cases involving judicial
challenges of congressional power, and the judiciary's recently increased recogni-
tion of states' Tenth Amendment rights, see infra notes 57-94 and accompanying
text.
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This Note addresses the issues considered by the Fifth Circuit
in ACORN Part II sets forth the facts, procedural history and hold-
ing of ACORN 1 2 Next, Part III includes a discussion of LCCA, the
Commerce Clause, the Tenth Amendment and outlines prior judi-
cial treatment of the conflicts between federal and state legislative
powers. 13 Then, Part IV reviews the Fifth Circuit's analysis in
ACORN..14 Subsequently, Part V critiques the Fifth Circuit's conclu-
sion that Louisiana's sovereignty under the Tenth Amendment pre-
vented Congress from regulating electric drinking water coolers
through invocation of its Commerce Clause power.15 Finally, Part
VI suggests that in light of the judiciary's inconsistent history re-
garding the division of federal and state legislative powers, the Fifth
Circuit decided ACORN on grounds which, although legally sound,
may foster disparate results among the states in the area of environ-
mental policy.16

II. FACTS OF ACORNL v. EDWAROS

The controversy surrounding ACORNbegan when the Associa-
tion of Community Organizations for Reform Now (ACORN) and
two concerned parents sent several Louisiana executive officials a
"Notice of Intent to File Suit" alleging Louisiana's violation of sec-
tions 1464(c) and 1464(d) of LCCA.17 Section 1464(c) requires
that each state disseminate a guidance document, a testing protocol

12. For a full discussion of the facts, procedural history and holding of
ACORN, see infra notes 17-30 and accompanying text.

13. For a comprehensive discussion of the statutory and constitutional under-
pinnings of the Fifth Circuit's ACORN decision, as well as the relevant cases which
preceded ACORN, see infra notes 31-94 and accompanying text.

14. For a detailed account of the Fifth Circuit's analysis in ACORN, see infra
notes 95-111 and accompanying text.

15. For a critical analysis of the Fifth Circuit's decision, see infra notes 112-37
and accompanying text.

16. For a proposal of the potential impact of ACORN on future conflicts in-
volving the legislative authority of the federal and state governments, see infra
notes 138-43 and accompanying text.

17. See ACORN v. Edwards, 81 F.3d 1387, 1388-89 (5th Cir. 1996), cert. denied,
117 S. Ct. 2532 (1997). The Fifth Circuit, collectively referring to the plaintiffs as
"ACORN" for the purposes of simplicity, commented:

Suit was actually filed on behalf of ACORN, Illene Sippio, individually
and as the natural tutrix of her minor daughter, and Frank Crosby, indi-
vidually and as the natural tutor of his minor son. Sippio and Crosby are
parents of children attending schools that did not receive the EPA list
timely and that employ drinking water coolers contained on the list....

Id. at 1389 n.5. The Sierra Club Legal Defense Fund sent the "Notice of Intent to
File Suit" on behalf of ACORN, the children of Frank and Sheryl Crosby, the chil-
dren of Illene D. Sippio, and all other similarly situated children in Louisiana. See
id. at 1389 n.3. The "Notice of Intent to File Suit" was sent to the Louisiana Gover-
nor, the Louisiana Secretary of the Department of Health and Hospitals, and the
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and a list of non-lead free drinking water coolers to educational
agencies, schools and day care centers.18 Section 1464(d) requires
that each state establish a remedial action program in the interest
of attaining the objectives of LCCA. 19 In response, the State of Lou-
isiana distributed an Environmental Protection Agency (EPA) Fact
Sheet to local educational agencies, schools and day care centers
which listed electric drinking water coolers that were not lead-free
as of February 1990.20

ACORN then filed suit against Louisiana, alleging its failure to
establish a remedial action program as required under section
1464(d).21 After concluding that Louisiana's distribution of the
EPA Fact Sheet did not satisfy the requirements of section 1464(c),
ACORN amended its complaint to also include an allegation of
Louisiana's violation of that section. 22 Following the district court's
dismissal of its suit as moot, ACORN successfully moved for an
award of attorneys' fees and other expenses pursuant to the citizen
suit provision of the Safe Drinking Water Act of 1974 (SDWA).23
On appeal to the United States Court of Appeals for the Fifth Cir-
cuit, Louisiana challenged the district court's award of attorneys'

Administrator of the Safe Drinking Water Program of the Louisiana Department
of Health and Hospitals. See id.

18. For the pertinent text of section 1464(c) of LCCA, see infra note 37.
19. For the pertinent text of section 1464(d) of LCCA, see infra note 37.
20. See ACORN, 81 F.3d at 1389. The Fifth Circuit did not specify the amount

of time that elapsed between ACORN's sending the "Notice of Intent to File Suit"
and Louisiana's distribution of the Environmental Protection Agency (EPA) Fact
Sheet. See id.

21. See id. at 1389-90.
22. See id. at 1390. In its original complaint, ACORN alleged only Louisiana's

violation of section 1464(d) of LCCA. See id. at 1391. When ACORN filed suit, it
was unsure whether Louisiana's distribution of the EPA Fact Sheet, rather than the
list EPA published in the January 18, 1990 Federal Register, constituted compli-
ance with section 1464(c). See id. After independently determining that Louisiana
was not in compliance with section 1464(c), ACORN amended its complaint to
include an allegation of Louisiana's violation of that section. See id. Nine months
after ACORN instituted suit, Louisiana distributed the list of non-lead free drink-
ing water coolers published in the Federal Register. See id. The EPA Fact Sheet
Louisiana originally distributed was actually more comprehensive than the Federal
Register list, as it contained all of the brands and models that list included, plus
seven others. See id. at n.9.

23. See id. at 1390. Under the citizen suit provision of the Safe Drinking
Water Act of 1974, "[t] he court ... may award costs of litigation (including reason-
able attorney and expert witness fees) to any party whenever the court determines
such an award is appropriate." Safe Drinking Water Act of 1974 § 1449(d), Pub. L.
No. 93-523, 88 Stat. 1660 (1974) (codified as amended at 42 U.S.C. § 300j-8(d)
(1994)) [hereinafter SDWA]. For a discussion of the Fifth Circuit's approach to
awarding attorneys' fees, see infra notes 43-48 and accompanying text.



fees to ACORN on several grounds, including, most significantly,
the constitutionality of sections 1464(c) and 1464(d).24

Noting it was unnecessary to determine the constitutionality of
section 1464(c), the Fifth Circuit determined that in distributing
the EPA Fact Sheet, Louisiana had complied with the requirements
of section 1464(c). 25 Louisiana contended that because it was not
in violation of section 1464(c) at the time ACORN instituted suit, it
was not liable for ACORN's attorneys' fees. 26 ACORN focused on
the meaning of the term "publish" in asserting that Louisiana did
not comply with that section until it disseminated the Federal Regis-
ter list over nine months after ACORN instituted suit.27 ACORN
further supported its claim of entitlement to attorneys' fees by con-
tending that its suit was the catalyst for Louisiana's compliance with
LCCA.28

The Fifth Circuit concluded that in promulgating section
1464(d), Congress overstepped its constitutional boundaries under
the Tenth Amendment, and therefore section 1464(d) was an im-
permissible intrusion upon Louisiana's state sovereignty.29 Based

24. See ACORN, 81 F.3d at 1390.
25. See id. at 1391. The Fifth Circuit stated that Louisiana's failure to comply

with the technical publication requirement of section 1464(c) did not amount to
non-compliance with the publication requirement of 1464(d). See id. For a discus-
sion of how the Fifth Circuit handled the section 1464(d) publication require-
ment, see infra note 27.

26. See id.
27. See id. ACORN argued that the term "publish," as used in sections

1464(a) and 1464(c), required publication in the Federal Register. See id. The
Fifth Circuit undertook its own analysis of the term since the legislative history for
LCCA is silent on the meaning or potential interpretation of the term "publish."
See id. at 1391-92.

The Fifth Circuit observed that neither section 1463(c) nor section 1464(c)
"unambiguously establishes how or where publication is to be made, nor do we
think we need attempt to do so." Id. at 1391. Additionally, the Fifth Circuit noted
that even if the term "publish" as used in those sections required publication in the
Federal Register, because the list Louisiana disseminated was more comprehensive
than that published in the Federal Register, "dissemination of the over-inclusive
Fact Sheet did not defile the purpose of the LCCA." Id. at 1391-92.

28. See id. at 1391. LCCA's legislative history does not address the meaning or
possible interpretations of "catalyst." For a discussion of courts' treatment of the
"catalyst" issue in the context of litigation surrounding awards of attorneys' fees,
see infra note 46 and accompanying text.

29. See ACORN, 81 F.3d at 1394. In its constitutional assessment of section
1464(d), the Fifth Circuit applied the analysis the United States Supreme Court
undertook in New York v. United States. See id. at 1392-94. In New York, by invalidat-
ing the "take title" provision of the Low-Level Radioactive Waste Policy Act, the
Court effectively limited congressional Commerce Clause power and reaffirmed
states' Tenth Amendment rights. See generally New York v. United States, 505 U.S.
144 (1992). The Fifth Circuit in ACORN determined that in light of the New York
Court's determination that the Commerce Clause does not authorize Congress to

1998] ACORN 483
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on ACORN's failure to establish Louisiana's violation of any lawful
requirements of LCCA at the time it instituted its suit, the Fifth
Circuit reversed the district court's ruling and dismissed ACORN's
claims.

30

III. BACKGROUND

A. The Lead Contamination Control Act of 1988

Congress's enactment of LCCA reflected its strong concern for
the health of the nation's children. 31 After considering the alarm-
ingly high rate of lead poisoning among children and determining
that lead in drinking water posed a substantial risk to children's
health, Congress concluded that legislation regulating electric
drinking water coolers would be an effective means of decreasing
lead ingestion by children.3 2 Although Congress had previously

compel states' enactment or administration of federal regulatory programs, sec-
tion 1464(d) was unconstitutional. See ACORN, 81 F.3d at 1394.

30. See ACORN, 81 F.3d at 1395.
31. See H.R. REP. No. 100-1041, at 5-6 (1988), reprinted in 1988 U.S.C.C.A.N.

3793-94 (describing LCCA as providing "programs intended to help reduce lead
contamination in drinking water, especially for children") (emphasis added).

32. See H.R. REP. No. 100-1041, at 5-8, reprinted in 1988 U.S.C.C.A.N. 3793-96.
Congress noted:

According to the [EPA], every year more than 241,000 children
under age 6 are exposed to lead in drinking water at levels high enough
to impair their intellectual development. The National Health and Nutri-
tion Survey, published in 1982, found that 9.1 percent of America's pre-
school children - a total of 1.5 million children under age 6 - have
lead levels that meet the U.S. Centers for Disease Control's (CDC) defini-
tion of acute lead poisoning.

A 1986 EPA study lists the health problems that could be avoided if
lead levels in tap water were reduced to the level of the proposed stan-
dard then under consideration (20 parts per billion). The study finds
that in addition to the 241,000 children at risk of mental impairment,
each year some 680,000 expectant mothers in the United States are ex-
posed to lead levels in drinking water high enough to be associated with
miscarriage, low birth weight and retarded growth and development of
the fetus.

The EPA also concludes that some 82,000 school children each year
are at risk of growth impairment, and another 82,000 are at risk of effects
on their blood cell formation.

H.R. REP. No. 100-1041, at 6, reprinted in 1988 U.S.C.C.A.N. 3794.
In particular, Congress asserted its concern for safe drinking water in schools

by highlighting the widespread use of electric drinking water coolers in the United
States' schools. See H.R. REP. No. 100-1041, at 10, reprinted in 1988 U.S.C.C.A.N.
3798. Congress provided three reasons in support of its concern: 1) Water use
patterns in schools, which are characterized by long standing periods of non-use;
2) the prevalence of leachable lead sites, such as lead-soldered joints, in electric
drinking water coolers and plumbing in schools; and 3) the potential of a single
lead contaminated electric drinking water cooler to affect a large number of its
users. See id. (citing UNITED STATES PUBuc HEALTH SERVICE, AGENCY FOR Toxic
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taken several steps toward reducing the likelihood of individuals'
exposure to the harmful effects of lead,33 LCCA was the first nar-
rowly focused attempt by Congress to limit children's exposure to
lead contaminated drinking water.34 Essentially, LCCA provides for
comprehensive federal regulation of lead levels in drinking water
by: (1) mandating the recall of drinking water coolers with lead-
lined reservoir tanks;35 (2) banning the manufacture and sale of
non-lead free drinking water coolers;3 6 and (3) establishing guide-

SUBSTANCES AND DISEASE REGISTRY, THE NATURE AND ExTENT OF LEAD POISONING IN
CHILDREN IN THE UNITED STATES: A REPORT TO CONGRESS Vol. 1, at vi-12 (1988)).

33. See, e.g., SDWA § 1401, 42 U.S.C. § 300f (regulating drinking water stan-
dards and safety); Lead-Based Paint Poisoning Prevention Act, Pub. L. No. 91-695,
84 Stat. 2079 (1970) (codified as amended at 42 U.S.C. §§ 4821-46 (1994)) (ban-
ning lead in paint); Clean Air Act, Pub. L. No. 95-95, 91 Stat. 685 (1977) (codified
as amended at 42 U.S.C. § 7412 (1994)) (addressing emission standard for hazard-
ous air pollutants); Clean Water Act, Pub. L. No. 92-500, 86 Stat. 816 (1972) (codi-
fied as amended at 33 U.S.C. § 1317 (1994)) (mandating establishment of toxic
and pretreatment effect standards).

34. See Thomas J. Douglas, Safe Drinking Water Act of 1974 - History and Cri-
tique, 5 ENVrL. Arr. 501, 504 (1976) (describing SDWA as significant congressional
attempt to regulate lead contamination in drinking water). Congressional regula-
tion of drinking water dates back to the establishment of the Public Health Service
Hygienic Laboratory as a center for the investigation of waterborne infectious and
contagious diseases. See id. Beginning in 1914, the Public Health Service set stan-
dards for drinking water, which it revised periodically. See id. For a historical over-
view and analysis of SDWA, see Rena I. Steinzor, Unfunded Environmental Mandates
and the "New (New) Federalism" Devolution, Revolution, or Reform? 81 MINN. L. REv.
97, 197-99 (1996); A. Dan Tarlock, Safe Drinking Water: A Federalism Perspective, 21
WM. & MARY ENVrL. L. & POL'Y REv. 233, 23741 (1997).

35. See LCCA § 1462, 42 U.S.C. § 300j-22 (1994). Under section 1462, "all
drinking water coolers identified by the [EPA] Administrator on the list under
section 1463 as having a lead-lined tank shall be considered to be imminently haz-
ardous consumer products .... ." Id.

36. See LCCA § 1463, 42 U.S.C. § 300j-23. Section 1463 reads:
(a) Publication of Lists

The Administrator shall, after notice and opportunity for public
comment, identify each brand and model of drinking water cooler which
is not lead free, including each brand and model of drinking water cooler
which has a lead-lined tank. For purposes of identifying the brand and
model of drinking water coolers under this subsection, the Administrator
shall use the best information available to the [EPA]. Within 100 days
after [October 31, 1988], the Administrator shall publish a list of each
brand and model of drinking water cooler identified under this subsec-
tion. Such list shall separately identify each brand and model of cooler
which has a lead-lined tank. The Administrator shall continue to gather
information regarding lead in drinking water coolers and shall revise and
republish the list from time to time as may be appropriate as new infor-
mation or analysis becomes available regarding lead contamination in
drinking water coolers.
(b) Prohibition

No person may sell in interstate commerce, or manufacture for sale
in interstate commerce, any drinking water cooler listed under subsec-
tion (a) or any other drinking water cooler which is not lead free, includ-
ing a lead-lined drinking water cooler.
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state legislative functions . ..clearly prohibited under New York's
interpretation of the limits imposed upon Congress by the Tenth
Amendment."'i

V. CRITICAL ANALYSIS

In ACORN, the Fifth Circuit invalidated as unconstitutional sec-
tion 1464(d) of LCCA, which mandated that states establish pro-
grams "to assist local educational agencies, schools, and day care
centers in remedying potential lead contamination in their drink-
ing water systems. ' 112 Finding the provision to be both an over-
extension of congressional Commerce Clause power as well as an
infringement upon Louisiana's Tenth Amendment sovereign
rights, the Fifth Circuit applied the Court's New York analysis." 13

Although both the statutory analysis as well as the constitutional
analysis the Fifth Circuit made were legally sound, its ACORN deci-
sion represents a poor policy choice, and one which is likely to ad-
versely affect the existence of the states as a unified and commonly-
focused federal body in the environmental policy arena. 114

A. Statutory Analysis

Before reaching a constitutional analysis of section 1464(d),
the Fifth Circuit correctly decided that Louisiana's dissemination of
the EPA Fact Sheet constituted compliance with section 1464(c)
and that ACORN was therefore barred from recovering attorneys'
fees under section 1449(d). 115 The Fifth Circuit thoroughly sup-
ported its dismissal of ACORN's argument that the term "publish"
as used in section 1464(d) requires publication in the Federal Reg-
ister." 6 In keeping with Colorado Environmental Coalition v. Romer, in
which the district court established as pre-requisites to recovery of
attorneys' fees under section 1449(d) both the claiming party's sta-
tus as a prevailing party as well as a showing that its action was the

111. ACORN, 81 F.3d at 1394. The Fifth Circuit, in reaching this conclusion,
also observed that under LCCA, states "face a choice between succumbing to Con-
gressional direction and regulating according to Congressional instruction, or be-
ing forced to do so through civil action in the federal courts." Id.

112. Id.
113. See id. at 1392-94. For a discussion of New York, see supra notes 87-90 and

accompanying text.
114. For discussion of the impact of the Fifth Circuit's decision in ACORN, see

infra notes 138-43 and accompanying text.
115. For a narrative analysis of the Fifth Circuit's ACORN decision, see supra

notes 95-111 and accompanying text.
116. See id. at 1391-92. For a discussion of the ACORN court's treatment of

the conflict surrounding the meaning of the term "publish," see supra note 27.

19981 ACORN 503
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catalyst for the opposing party's acquiescence to its claim, the Fifth
Circuit correctly concluded that ACORN's failure to satisfy these
requirements eliminated its potential for recovery of attorneys'
fees.

117

B. Constitutional and Policy Analyses

1. ACORN: A Sound Constitutional Decision

In assessing the constitutionality of section 1464(d), the Fifth
Circuit correctly relied upon and applied the Court's New York anal-
ysis.1 18 New York is one of the Court's most recent decisions in a
long line of cases involving the dispute between the respective lim-
its of congressional Commerce Clause power and state sovereignty
under the Tenth Amendment. 19 The continued confusion and de-
bate over these limits has resulted in what can at best be described
as an ambiguous set ofjudicial standards. 120 By defining the states
as autonomous entities, the New York Court brought some resolu-
tion to this debate and provided the Fifth Circuit with a firm basis
for its conclusion that Congress exceeded its Commerce Clause
power in promulgating section 1464(d). 121

117. See id. at 1395. For a discussion of Colorado Environmental Coalition v.
Romer, see supra notes 39-48 and accompanying text.

118. See id. For a discussion of the Fifth Circuit's application of the New York
analysis to ACORN, see supra notes 107-11 and accompanying text.

119. See New York v. United States, 505 U.S. 144 (1992). For a discussion of
cases leading up to the Court's New York decision, see supra notes 61-86 and accom-
panying text.

120. See generally H. Jefferson Powell, The Oldest Question of Constitutional Law,
79 VA. L. REv. 633 (1993) (discussing debates which have historically surrounded
federalism, as well as Justice O'Connor's consistent emphasis on appropriateness
of undertaking federalism approach when resolving constitutionally based con-
flicts). One author comments, "Congress' attempt to employ state administrative
tools to dispose of the country's radioactive waste is a symptom of the tensions
between the federal government and the states." Lyle Deborah Griffin, Comment,
A Glimmer of Hope for State Sovereignty: The Supreme Court Limits Federal Regulation of
Radioactive Waste Disposal, 23 CUMB. L. REv. 655, 657 (1993). This author adds that
as of its New York decision, the Court had not yet firmly defined its role in preserv-
ing federalism. See id. at 686.

121. See Evan H. Caminker, State Sovereignty and Subordinacy: May Congress Com-
mandeer State Officers to Implement Federal Law? 95 COLUM. L. REv. 1001, 1015
(1995). One commentator compares the New York Court's depiction of state au-
tonomy to that of preceding decisions, commenting that "New York's autonomy
model, with its strict differentiation of permissible inducement and impermissible
coercion, paints a very different picture [than cases which preceded it] of the role
of states within the realm of federal legislative authority...." Id. at 1015. For one
commentator's argument that Justice O'Connor has continually evinced an incli-
nation toward federalism in the line of cases in which she has been involved, see
Powell, supra note 120, at 638-39. See also Powell, supra note 120, at 689 (comment-
ing "[i]f some form of federalism ultimately does come to have a 'basis in firm
constitutional law,' New York v. United States is likely to be seen as its judicial gene-
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When the Fifth Circuit ruled in favor of Louisiana's Tenth
Amendment sovereign rights, it abided by the principles the New
York Court established. 122 The Fifth Circuit held consistently with
the New York Court's recognition of the merits of federalism and
conformed with the framers' intent that the Constitution govern a
unified, yet sovereign, group of states.1 23 Continuing the trend of
increased recognition of states' rights, the Fifth Circuit accurately
assessed section 1464(d) as an unconstitutional extension of Con-
gress's Commerce Clause power. 124 Although the Fifth Circuit un-
dertook an appropriate constitutional analysis in ACORN, the
decision's unfavorable environmental policy implications under-
mine its soundness.125

2. ACORN: A Poor Policy Decision

Debate over the proper methods and avenues for environmen-
tal policy-making is largely attributable to the historical uncertainty
surrounding the delegation of legislative authority to the federal
and state governments by the Constitution. 26 This debate has fos-

sis") (citation omitted); but see Bereschak, supra note 60, at 564 (commenting
"[tihe line drawn by the [New York] Court, that Congress is prohibited from com-
mandeering a state into implementing federal legislation, is elusive at best" and
"[t]he Court did not set forth any affirmative tests to determine when Congress
crosses the fine line from coercive to commandeering"); Pohlenz, supra note 87, at
246 (noting "[t]he [New York] Court also strengthened states' rights, but at the
expense of public policy arguments supporting federal supervision over state
governments").

122. See ACORN, 81 F.3d at 1394. The Fifth Circuit noted that "LCCA gives
the States no alternative but to enact the federal regulatory plan as prescribed in
[section 1464(d)], and such Congressional conscription of state legislative func-
tions is clearly prohibited under New York's interpretation of the limits imposed
upon Congress by the Tenth Amendment." Id.

123. See id. at 1392-95 (discussing both Tenth Amendment and New York, and
applying New York analysis to ACORN); see also Kahalley, supra note 70, at 134 (not-
ing "[t]he Constitution's framers intended that state sovereignty be protected by
something more than the political process, and the Court acknowledged this in
New York"). For evidence of the framers' intent as provided in the Federalist Papers,
see supra note 53. For a discussion of New York's impact on cases involving the
Tenth Amendment and federalism, see Pohlenz, supra note 87, at 236-38; John G.
Schmidt, Jr., The Tenth Amendment: A "New" Limitation on Congressional Commerce
Power, 45 RUTGERS L. Rxv. 417, 453-55 (1993).

124. For the Fifth Circuit's application of the New York Court's reasoning to
the ACORN conflict, see ACORN, 81 F.3d at 1394-95.

125. For a critical discussion of ACORN as a poor environmental policy deci-
sion, see infra notes 126-37 and accompanying text.

126. See generally Percival, supra note 58 (commenting that national environ-
mental policy has virtually taken over contemporary federalism debates); see also
Joshua D. Sarnoff, The Continuing Imperative (But Only from a National Perspective) for
Federal Environmental Protection, 7 DuKE ENVrL. L. & POL'Y F. 225, 227 (1997) (dis-
cussing historical debate surrounding federal and state legislative authority). For
an overview of the historical uncertainty surrounding the Constitution's delegation

1998]
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tered the development of two theoretical approaches to evaluating
and determining environmental policy, namely, decentralization
and centralization. 127 In ACORN, the Fifth Circuit employed the
decentralist approach, which resulted in strengthening the New
York Court's endorsement of the states' attenuation from their exist-
ence as part of a unified, national body.128 Considering this deci-
sion's unfavorable environmental policy implications, however, the
Fifth Circuit might have arrived at a more desirable conclusion in
ACORN had it assumed a more centralist approach. 129 Apprecia-
tion of this proposal requires examination of the rationales of de-
centralization and centralization.

The decentralists view the states as the optimal crafters of indi-
vidual, interest-based environmental policies. 130 Decentralization's
focal theoretical points are the benefits of regulatory diversity and
competition among states, the importance of public choice claims

of powers to the federal and state governments, see supra notes 49-52 and accom-
panying text.

127. See Daniel C. Esty, Revitalizing Environmental Federalism, 95 MICH. L. REv.
570, 599-613 (1996) (outlining historical development of decentralization and cen-
tralization). For a discussion of the development of decentralization and centrali-
zation against the backdrop of the continually evolving relationships between
federal and state governments, see Bagnall, supra note 62, at 563-65.

Observing increasing congressional regulatory activity in the environmental
arena, one author notes:

A groundswell of public and political reaction to pollution and unre-
strained growth led to the "environmental decade" of the 1970's.
Ushered in by the National Environmental Policy Act of 1969, the decade
witnessed the creation of the United States Environmental Protection
Agency (EPA) as well as the enactment of nearly a dozen laws addressing
air and water pollution, noise, solid waste and land use.

Jeffrey T. Renz, The Effect of Federal Legislation on Historical State Powers of Pollution
Control: Has Congress Muddied State Waters? 43 MoNT. L. REv. 197, 202 (1982) (cita-
tions omitted); see also Richard B. Stewart, Pyramids of Sacrifice? Problems of Federal-
ism in Mandating State Implementation of National Environmental Policy, 86 YALE L.J.
1196, 1196 (1977) (discussing balance of power between state and federal govern-
ments). One critic attributes the federalization of environmental law to the exist-
ence of federal law as the most effective approach to overcoming localities'
overemphasis on their individual concerns and the utility of federal law in ensur-
ing minimum levels of protection to citizens regardless of their place of residence.
See Percival, supra note 58, at 1171.

128. See ACORN, 81 F.3d 1387.
129. For a proposal of a potential outcome of the Fifth Circuit's decision had

it assumed a centralist approach, see infra notes 13843 and accompanying text.
130. See Rubin & Feeley, supra note 58, at 910 (commenting "the main reason

to decentralize is to achieve effective management"). The benefits of decentraliza-
tion have been defined as: 1) state and local governments are better able than the
federal government to reflect geographical variation in preferences regarding en-
vironmental quality and the cost of preserving that quality; 2) facilitating experi-
mentation with varied governmental policies; and 3) encouraging self-reliance and
self-determination among state and local governments. See Stewart, supra note 127,
at 1210-11.

[Vol. IX: p. 479
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regarding equality of states' decision-making power and the weak-
ness of morality-based arguments for federal regulation.13 1 Alterna-
tively, in their support of the federal government as the best source
of environmental policy, centralists emphasize the desirability of na-
tional economies of scale.132 Centralization also highlights the abil-
ity of the federal legislature to overcome disparities in states'
effective political representation, correct market failures arising
from pollution externalities such as spill-overs and pursue moral
ideals on a national plane.' 33

The Fifth Circuit assumed a decentralist approach in deciding
ACORN. 34 By holding section 1464(d) invalid on the grounds that
it violated Louisiana's Tenth Amendment sovereign rights, the Fifth
Circuit negated an attempt by Congress to regulate states' establish-
ment of remedial action programs for the removal of lead from the
drinking water systems in schools, thereby granting Louisiana the
power to determine its own environmental policy regarding lead

131. See Esty, supra note 127, at 606-07. Two main benefits of regulatory diver-
sity and competition among states are: 1) it allows states to act as laboratories and
testing grounds in the formation of policies; and 2) regulations tailored to local
interests have proven to be economically more beneficial than those which sweep
broadly across all jurisdictions. See id.; see also Stewart, supra note 127 at 1210-11.
"Decisions about environmental quality have far-reaching implications for eco-
nomic activity, transportation patterns, land use, and other matters of profound
concern to local citizens. Federal dictation of environmental policies depreciates
the opportunity for and value of participation in local decisions on such matters."
Stewart, supra note 127, at 1220. Two arguments commonly advanced against cen-
tralization are that: 1) decisions made at the level of the federal government do
not accurately reflect the interests of states and localities; and 2) interest groups
are more likely to affect political decision making at the federal level than at the
state and local levels. See Esty, supra note 127 at 609-10.

132. See Stewart, supra note 127, at 1211. One commentator observes that
although noncentralized decision making has traditionally been favored in the
United States, in recent years Congress has defeated that inclination through its
enactment of environmental measures and standards. See id. He also asserts an
economic based need for national environmental policy by arguing that allowing
state and local governments to adopt lower environmental standards might poten-
tially lead to loss of industry and development. See id. at 1211-12; see also Esty, supra
note 127, at 600-05 (outlining historical development of centralization).

133. See Stewart, supra note 127, at 1213-17. One critic notes his absence of
surprise at both environmental groups' favoring federal environmental regulation
over that of state and local governments as well as the correlation between in-
creased public support for environmental protection and increased federal regula-
tion. See id. at 1213. He also comments that decentralization is ill-equipped to
address the conflicts and welfare losses jurisdictions suffer because of the effects
their individual decisions have on neighboring areas. See id. at 1215. Finally, he
notes a connection between the moral content of heightened environmental con-
cern and increased resort to centralized decision-making. See id. at 1217.

134. See ACORN v. Edwards, 81 F.3d 1387 (5th Cir. 1996), cert. denied, 117 S.
Ct. 2532 (1997). For a discussion of decentralization, see supra notes 130-31 and
accompanying text.
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contaminated drinking water. 135 ACORN therefore represents the
Fifth Circuit's fragmentation of environmental legislative authority
between the federal and state governments, an action which contra-
venes the framers' specific intent that the states coexist as part of a
union valuing the common interests and general welfare of its citi-
zens. 136 Had the Fifth Circuit assumed a centralist approach, it
might have held section 1464(d) constitutional and decided
ACORN in a manner more consistent with the framers' ideals and
current national environmental policy objectives.1 3 7

VI. IMPACT OF ACORN V E.DWARDs. BALANCING LEGAL AND

POLICY CONSIDERATIONS

The Fifth Circuit's decision in ACORN will hinder the states'
collective pursuit of common environmental policy objectives. By
tipping the balance between state sovereignty under the Tenth
Amendment and congressional Commerce Clause power in favor of
Louisiana, the Fifth Circuit demonstrated its express indifference to
national environmental interests.1 3 8 Although the Fifth Circuit un-
dertook sound statutory and constitutional analyses in deciding
ACORN, its disregard of the paramount importance of environmen-
tal policy interests significantly diminishes the value of its deci-
sion.13 9 If those courts that oversee future litigation involving a
state's assertion of an over-reading of the legislative authority of the
federal government accord with the standards the Fifth Circuit in

135. See id. For a discussion of the Fifth Circuit's application of a constitu-
tional analysis in ACORN, see supra notes 107-11 and accompanying text.

136. For a discussion of the framers' intent as expressed in the Constitution,
see supra notes 49-51 and accompanying text.

137. One commentator observes that "[r]egulatory theory in the environmen-
tal domain must rest on an understanding of the unique nature of environmental
problems and environmental regulation." Esty, supra note 127, at 652 (emphasis
added). Other critics further emphasize the desirability of centralization by chal-
lenging the necessity of the states as independent legislative bodies. See Rubin &
Feeley, supra note 58, at 951. Also in support of centralization, one author argues
that adoption of a decentralist approach will lead to states' enactment of minimally
protective environmental policies, commonly known as the "race-to-the-bottom"
phenomenon. See Sarnoff, supra note 126, at 278-85; but see Richard L. Revesz,
Rehabilitating Interstate Competition: Rethinking the "Race-to-the-Bottom" Rationale for Fed-
eral Environmental Regulation, 67 N.Y.U. L. REv. 1210 (1992) (arguing theoretical
unsoundness of "race-to-the-bottom" theory). For a comprehensive discussion of
the "race-to-the-bottom" theory, see Kirsten H. Engel, State Environmental Standard-
Setting: Is There A "Race" and Is It "To The Bottom", 48 HASTINGS L.J. 271 (1997).

138. See Sarnoff, supra note 126, at 232 (noting "[w]hen national evaluative
norms are employed, federal regulation is more likely than state or local regula-
tion to increase social welfare").

139. For a critical analysis of the Fifth Circuit's ACORN decision, see supra
notes 112-37 and accompanying text.



ACORN set forth, it is likely that state legislative and policy-making
power will grow exponentially. This will drastically diminish Con-
gress's authority to regulate matters of interstate interest and cause
national environmental policy objectives to suffer.140

Rather than focus on the powers of either the federal or state
governments, courts should consider as an alternative the adoption
of a balancing, or middle-of-the-road, approach.1 4 1 This approach
would afford comprehensive consideration of the particular inter-
ests of the state and federal governments. Moreover, this approach
would both better serve national environmental policy objectives as
well as avoid the extreme results that employment of either a cen-
tralist or decentralist approach guarantees.1 42 By conforming with
courts' historical employment of constitutional analysis, the Fifth
Circuit failed to establish either a sound environmental decision or
any definite standard for resolution of conflicts involving the re-

spective powers of the federal and state governments under the
Commerce Clause and Tenth Amendment. Therefore, the judici-
ary should focus more on policy in its reconciliation of environmen-
tal issues.143 Because the environmental arena is becoming an
increasingly national concern, now is an optimal time for courts to
establish a sound policy-based approach to resolving disputes likely
to affect national environmental welfare.

Kimberly C. Galligan

140. For a discussion of the potential ramifications of allowing the growth of
states' environmental legislative authority, or decentralization, see supra note 130.

141. See Esty, supra note 127, at 653 (seeking "a middle road between the cen-
tralizers and the localizers in favor of a spectrum of regulatory entities"); see also
Bagnall, supra note 62, at 576 (noting "[a]lthough there are no immediate solu-
tions to the problem of federal mandates, a balance is needed").

142. See Percival, supra note 58, at 1178-79. The "focus should be on what
works best in promoting national interests in environmental protection in a man-
ner that is sensitive to state sovereignty." Id. at 1179. Before realizing this national
objective, however, "[o ]ver the next few years, we must face the challenge of sort-
ing the appropriate roles of federal, state, and local governments in protecting
human health and the environment... " Steinzor, supra note 34, at 225.

143. For a discussion of courts' efforts to define federal and states govern-
ments' respective Commerce Clause and Tenth Amendment powers, see supra
notes 57-94 and accompanying text.
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