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CERCLA SETrLEMENTS

settlement. Such settlement does not discharge any of the
other parties unless its terms so provide, but it reduces the
claim against the others to the extent of any amount stipu-
lated by the settlement.70

The similarity of this provision to what was enacted, as section
113(f) (2) of CERCLA, is apparent.71 Though the differences in the
second sentences of the two provisions are slight, the differences in
the first sentences are significant.

First, House Bill 2817 (as originally proposed) limited contri-
bution protection to a "party" that has resolved its liability in a judi-
cially approved settlement.72 CERCLA section 113(f) (2), in contrast,
extends contribution protection to any "person" who has resolved
its liability in an "administrative or judicially approved settle-
ment.'73 Second, House Bill 2817 limited contribution protection
to "good faith" judicial settlements.74

The limitation of contribution protection to those who had en-
tered into "good faith" settlements apparently reflected congres-
sional concern about "sweetheart" settlements - that is,
settlements in which EPA offered to settle the United States' CER-
CLA claim for an amount that was less than the settlor's equitable
share of the overall cleanup costs at a contaminated site.75 Never-

70. See id. at 1579 (emphasis added).
71. For the text of section 113(f)(2), see supra note 23.
72. See SARA Legislative History, supra note 68, at 1579.
73. See CERCLA § 113(f) (2), 42 U.S.C. § 9613(f) (2) (1994). The change from

"party" to "person" came when Congress amended the general contribution pro-
tection provision, section 113(f)(2), to extend contribution protection to those
who had entered into administrative settlements. For a discussion of this change,
see infra note 88.

74. See SARA Legislative History, supra note 68, at 1579. House Bill 2817 pro-
tected settling parties against claims for both "indemnity" as well as contribution.
See id. The House Judiciary Committee deleted the protection against claims for
"indemnity." See H.R. REP. No. 99-253, pt. 3, at 18-20 (1985). The following ex-
cerpt from the Committee's report explains the rationale supporting the deletion:

The Judiciary Committee amendment to new subsection 113 (g) (2) of
CERCLA also clarifies that entry into a judicially approved settlement
with the government protects a party only against the contribution claims
of other potentially liable parties, and not against indemnification claims.
Contribution is a statutory or common law right available to those who
have paid more than their equitable share of an entire liability. Indem-
nity is a right arising from a contractual or a special relationship between
parties. Settlement with the government should not abrogate indepen-
dently existing rights of persons to indemnity.

Id. at 19. See also SARA Legislative History, supra note 68, at 2231.
75. See CERCLA § 113(f)(1), 42 U.S.C. § 9613(f) (1) (establishing express

right of contribution among PRPs and providing that, in resolving contribution
claim, court is to use "such equitable factors as the court determines are appropri-
ate."). Thus, in the absence of a settlement, each PRP is subject to liability for its

1999]

19

Hyson: CERCLA Settlements, Contribtion Protection and Fairness to Non-Se

Published by Villanova University Charles Widger School of Law Digital Repository, 1999



296 VILLANOVA ENVIRONMENTAL LAW JOURNAL [Vol. X: p. 277

theless, this limitation was deleted by the House Judiciary Commit-
tee, which explained that "[t]he Judiciary Committee amendment
...deletes 'good faith' as an independent requirement for ob-
taining immunity from contribution claims. The amendment rec-
ognizes that judicial examination and approval of the settlement
itself is adequate to protect against improper or 'bad faith' settle-
ments. ' 76 The Committee further commented that " [b]efore ini-
tially approving a consent decree under CERCLA, a court must
satisfy itself that the settlement is reasonable, fair, and consistent
with the purposes that CERCLA is intended to serve" and that mak-
ing "good faith" a separate requirement would create confusion
and lessen the likelihood of settlement.77

At the same time that the House Judiciary Committee was de-
leting the "good faith" limitation for judicially approved settle-
ments, the Committee was amending House Bill 2817 by creating
two administrative settlement provisions. First, the Committee cre-
ated a "de minimis" settlement provision that is very similar to sec-
tion 12 2 (g) of CERCLA. 78 Section 122(g)(5) of House Bill 2817
provided for contribution protection.79 The first two sentences of
section 122(g)(5) were identical to the provisions of section
122(g) (5) of CERCLA.80 But section 122(g) (5) of House Bill 2817
contained an additional, third sentence that provided, " [t] his para-
graph does not apply to a settlement that was achieved through
fraud, misrepresentation, other misconduct by one of the parties to
the settlement, or mutual mistake of fact."8'

The House Judiciary Committee created a second administra-
tive settlement provision, captioned "EPA Cost Recovery Settlement
Authority," that is very similar to section 122(h) of CERCIA. 2 Sec-
tion 122(h) (5) of House Bill 2817 provided for contribution pro-
tection. 83 Like the contribution protection provisions for "de
minimis" settlements, the first two sentences of section 122(h) (5)
"equitable share." See id. The common name for a settlement for less than this
share is a "sweetheart" settlement.

76. H.R. REP. No. 99-253, pt. 3, at 19 (1985).
77. Id. See also SARA Legislative History, supra note 68, at 2231.
78. Compare H.R. REP. No. 99-253, pt. 3, at 30-32 with CERCLA § 122(g), 42

U.S.C. § 9 6 22(g) (1994).
79. H.R. REP. No. 99-253, pt. 2, at 31-32.
80. Compare H.R. REP. No. 99-253, pt. 3, at 51-52 with CERCLA § 122(g) (5), 42

U.S.C. § 12 2(g) (5).
81. H.R. REP. No. 99-253, pt. 3, at 10 (1985). See also SARA Legislative His-

tory, supra note 78, at 2222.
82. Compare H.R. REp. No. 99-251, pt. 3, at 52 with CERCLA § 122(h), 42

U.S.C. § 9622(h).
83. See H.R. REP. No. 99-253, pt. 3, at 52.
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CERCLA SETTLEMENTS

of House Bill 2817 are identical to section 122(h) (4) of CERCLA.84

But, section 122(h) (5) of House Bill 2817 contained a third sen-
tence that, like the third sentence of section 122(g) (5) of House
Bill 2817, provided that "[t]his paragraph does not apply to a settle-
ment that was achieved through fraud, misrepresentation, other
misconduct by one of the parties to the settlement, or mutual mis-
take of fact."85 The Judiciary Committee's report made it clear that
the person seeking contribution from one who had entered into an
administrative settlement - whether a de minimis settlement
under section 122(g) or a cost recovery settlement under section
122(h) - had the burden of proving that a settlement "was
achieved through fraud, misrepresentation, other misconduct by
one of the parties to the settlement, or mutual mistake of fact."8 6

In sum, House Bill 2817 (as amended by the House Judiciary
Committee) afforded contribution protection to those who had en-
tered into either a judicially approved settlement or one of two
types of administrative settlements. Although the Committee ex-
pressed concern about sweetheart settlements, it believed that, re-
garding judicially approved settlements, its concerns would be
addressed through the process ofjudicial review of proposed settle-
ments. Before approving a settlement, the court would determine
whether the proposed settlement was "reasonable, fair, and consis-

84. Compare H.R. REP. No. 99-253 with CERCLA § 122(h)(4), 42 U.S.C.
§ 9622(h) (4).

85. See H.R. RPP. No. 99-253, pt. 3, at 11. See also SARA Legislative History,
supra note 68, at 2223.

86. See id. at 2222-23. Regarding the effect of "de minimis" settlements under
section 122(g), the House Judiciary Committee's report states:

These settlements will protect the [settling] party against the contribu-
tion claims of other persons who are liable under the Act, unless a person
seeking contribution can show that the settlement was achieved through
fraud, misrepresentation, other misconduct, or a mutual mistake of fact

H.R. REP. No. 99-253, pt. 3, at 32 (emphasis added). See also SARA Legislative
History, supra note 68, at 2244 (noting provision designed for private parties, but
also applicable to federal agencies).

Regarding the effect of cost recovery settlements under section 122(h), the
report states:

New subsection 122(h) (5) provides that parties who settle with EPA for
past response costs are protected from the contribution claims of non-
settling parties, whether or not the administrative settlement is entered as
ajudicially approved consent decree. If the plaintiff in a contribution action
shows that the settlement was achieved through fraud or other miscon-
duct, or a mutual mistake of fact between EPA and the settling party, the
settlement will not provide immunity from contribution claims.

H.R. REp. No. 99-253, pt. 3, at 33 (emphasis added). See also SARA Legislative
History, supra note 68, at 2245.
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tent with the purposes that CERCLA is intended to serve." T7 With
respect to the specified administrative settlements (de minimis and
cost recovery), congressional concern about sweetheast settlements
was addressed by the provision that denied contribution protection
where the party seeking contribution could show that the settle-
ment "was achieved through fraud, misrepresentation, other mis-
conduct by one of the parties to the settlement, or mutual mistake
of fact."88

2. House Bill 3852 (H.R 3852, codified as House Bill 2005
(H. 2005))

House Bill 3852, introduced in December of 1985, was a com-
promised version of House Bill 2817 that incorporated amend-
ments that had been made by the various committees that had
reviewed House Bill 2817. House Bill 3852 contained the following
provision:

A person who has resolved its liability to the United
States or a State in an administrative or judicially approved
settlement shall not be liable for claims for contribution
regarding matters addressed in the settlement. Such set-
tlement does not discharge any of the other potentially lia-
ble persons unless its terms so provide, but it reduces the
potential liability of the others by the amount of the settle-
ment. This paragraph does not apply to a settlement which was
achieved through fraud, misrepresentation, other misconduct by
one of the parties to the settlement, or mutual mistake of fact.8 9

The emphasized language reflects changes from the analogous
provision in House Bill 2817.90 First, section 113(f)(2) of House
Bill 3852 extended contribution protection to those who had en-
tered into administrative settlements, as well as those who had en-
tered into judicially approved settlements.91 In some respects, the

87. For a discussion of the court's role in reviewing settlements that the pro-
posed consent decree sets forth, see infra notes 113-242 and accompanying text.

88. See H.R. REP. No. 99-253, pt. 3, at 32-33.
89. H.R. REP. No. 99-962, at 38 (1986).
90. For the text of the analogous provision in House Bill 2817, see supra note

74 and accompanying text. A minor change was that House Bill 3852 extended
contribution protection to any "person," not, as House Bill 2817 provided, to "any
party." H.R. REP. No. 99-962, at 38. Congress presumably substituted "person" for
"party" because H.R. 3852 extended contribution protection to those who had en-
tered into administrative settlements, as well as judicially approved settlements. See
H.R. REP. No. 99-962, at 222.

91. See H.R. REP. No. 99-962, at 38.
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CERCLA SETrLEMENTS

reference to administrative settlements in section 113(f) (2) created
a redundancy because sections 122(g) (5) and 122(h) (5) of House
Bill 3852 extended contribution protection to those who had en-
tered into administrative de minimis settlements and administrative
cost recovery settlements. 92 Thus, section 113(f) (2), on the one
hand, and sections 122(g) (5) and 122(h) (5), on the other, were
duplicative in providing contribution protection for those who had
entered into de minimis or cost recovery administrative settlements.

But, in two respects, the contribution protection afforded by
section 113(f)(2) was broader than that afforded by sections
122(g)(5) and 122(h)(5). Section 113(f)(2) extended contribu-
tion protection to a person who had resolved its liability to the
United States in any type of administrative settlement - not just a de
minimis or cost recovery settlement. 93  In addition, section
113(f) (2) extended contribution protection to any person who had
resolved its liability to a State in an administrative or judicially ap-
proved settlement. 94 Section 113(f) (2) of House Bill 3852 also dif-
fered from House Bill 2817 in a second respect - House Bill 3852
added a sentence that denied contribution protection to settle-
ments that involved fraud, misrepresentation, misconduct or mu-
tual mistake.95 As we have seen, the House Judiciary Committee
added this sentence to the "de minimis" and cost recovery adminis-
trative settlement provisions of House Bill 2817.96

3. The Conference Committee

By the time of the House passage, the Senate had already
passed its own bill, Senate Bill 51 (S. 51), which incorporated the
provisions of an earlier version of House Bill 2005.97 Congress ap-
pointed a conference committee to reconcile the difference be-
tween the House and Senate bills. 98

92. See H.R. REP. No. 99-962, at 78-79.
93. See H.R. REP. No. 99-962, at 38.
94. See H.R. REP. No. 99-962, at 38.
95. See H.R. REP. No. 99-962, at 38.
96. See H.R. REp. No. 99-962, at 77-78. Sections 122(g) and (h) of House Bill

3852 contained administrative de minimis and cost recovery settlement provisions,
respectively. See H.R. REP. No. 99-962, at 78-79. Sections 1 22(g) (5) and (h) (4)
provided contribution protection for those who have entered into such settle-
ments. See H.R. REP. No. 99-962, at 78-79. Each provision contained the third
sentence, "withholding contribution protection where the settlements involved
fraud, misrepresentation, misconduct, or mutual mistake." H.R. REP. No. 99-962,
at 38.

97. See S. 51, 99th Cong. (1985). See also S. REP. No. 99-11 (1985); S. REP. No.
99-73 (1985) (both accompanying Senate Bill 51).

98. See H. R. REP. No. 99-962, at 1 (1986).
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The Conference Committee added a new section, section
122(m), and deleted the last sentences from sections 113(f)(2),
122(g) (5) and 122(h) (5) of the House version of House Bill 2005.
Section 122(m), captioned "Applicability of General Principles of
Law," stated:

In the case of consent decrees and other settlements
under this section (including covenants not to sue), no
provision of this Act shall be construed to preclude or
otherwise affect the applicability of general principles of
law regarding the setting aside or modification of consent
decrees or other settlements.9 9

The Committee's rationale for the changes to section 113(f)(2), as
the conference report noted, was that the new section 112(m) ad-

dressed the various contexts in which settlements could be set aside

and that a similar provision was therefore unnecessary in section

113(f) (2). 1
00 The report set forth a similar rationale for the dele-

tion of the last sentence of sections 122(g) (5) and 122(h) (4), ex-
plaining that the conferees added section 122(m) to resolve

inconsistencies regarding the different contexts in which set-
tlements could be set aside. 10 1 This single provision reflected "the

Conferees' understanding that the general principles of law
regarding the setting aside or modification of consent decrees

or other settlements will be applicable to all agreements and

covenants not to sue under the Act." 10 2 These conference substi-

tutes were passed by both the House and the Senate and became

law. 103

99. H.R. REP. No. 99-962, at 80. See also SARA Legislative History, supra note
68, at 4897.

100. See H.R. REP. No. 99-962, at 222. See also SARA Legislative History, supra
note 68, at 5038.

101. See H.R. REp. No. 99-962, at 255. The House Report states:
Section 122(m) is added to the conference substitute because there are
inconsistent provisions in the House and Senate versions regarding the
circumstances under which settlement agreements, including covenants
not to sue, could be set aside for reasons such as fraud, misrepresenta-
tion, and mutual mistake of fact. All of these provisions are combined in
a single provision to avoid confusion arising from the use of inconsistent
language ....

H.R. REP. No. 99-962, at 255. In the conference version of the cost recovery settle-
ment provision, the contribution protection provision has been renumbered from
section 122(h) (5) to section 122(h)(4). See H.R. REP. No. 99-962, at 79.

102. H.R. REP. No. 99-962, at 255. See also SARA Legislative History, supra
note 68, at 5071.

103. See generally DeniseJ. DeHaan, Note, New Perspectives on a Familiar Problem:
The Defense Reform Act of 1997 Addresses Environmental Hazards at Federal Facilities, 23
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CERCLA SETrLEMENTS

The changes made by the Conference Committee were signifi-
cant. Under the last sentences of sections 113(f) (2), 122(g) (5) and
122(h) (5) of House Bill 2005, as passed by the House, it was clear
that a court was not to grant contribution protection under a settle-
ment shown to be tainted by fraud, misrepresentation, misconduct
or mutual mistake of fact.10 4 Had this last sentence remained in
the contribution protection provisions, it is clear that it would have
complicated a court's task when, in a contribution action by a non-
settling PRP, a defendant PRP asserted that it had entered into a
settlement and thus was immune from liability under one of the
contribution protection provisions. The plaintiff could seek to
avoid the contribution protection defense by demonstrating that
the settlement was achieved through fraud, misrepresentation, mis-
conduct or mutual mistake of fact. With the deletion of the last
sentence - and the substitution of section 122(m) - it appeared
that a PRP asserting a contribution claim against a settling PRP
could avoid a contribution protection defense only if, under "gen-
eral principles of law," the settlement might be set aside or
modified. 105

4. Congressional Reports and the Determination of "Matters
Addressed" in a Settlement

There is nothing in the congressional reports relating to the
SARA amendments of 1986 that speaks directly to the meaning of
the phrase "matters addressed" in the contribution protection pro-
visions. There are, however, numerous statements that support the

SETON HALL LEGIS. J. 179 (describing process through which proposed legislation
became law).

104. See H.R. REP. No. 99-962, at 222, 255.
105. See H.R. REP. No. 99-962, at 80. Section 122(m) does not specify what

the procedure for setting aside or modifying the settlement would be. See H.R.
REP. No. 99-962, at 80, 225. If the settlement involved is a judicially approved
settlement, the proceeding would presumably be a motion, under Federal Rule of
Civil Procedure 60(b), to set aside or modify the consent decree. See FED. R. Crv. P.
60(b) (5) (6). See also Rufo v. Inmates of Suffolk County Jail, 502 U.S. 367, 378
(discussing general applicability of Federal Rule of Civil Procedure 60(b) to issue
of setting aside or modifying settlement). "General principles of law" regarding
the setting aside or modification of settlements would govern the motion. H.R.
REP. No. 99-962, at 80, 255.

If, however, the settlement involved is an administrative settlement, a party
might petition the agency (EPA) to set aside or modify the settlement. But it is
unclear what "general principles of law" would apply to such a petition to set aside
an administrative settlement. Moreover, if EPA were to deny such a petition, it is
less than clear that such denial would be subject to judicial review. For a discus-
sion of whether EPA's action in approving administrative settlements under sec-
tions 122(g) and 122(h) is subject to judicial review, see supra note 54 and
accompanying text.
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conclusion that the contribution protection provisions were in-
tended to provide an inducement to settle. For example, a House
Report contains the following statement regarding the effect ofju-
dicially approved settlements:

If a party has resolved its liability to the U.S. or a state
in a judicially approved, good faith settlement, the party
would not be liable for claims for contribution or indem-
nity on matters addressed in the settlement. These provi-
sions should encourage quicker, more equitable
settlements, decrease litigation and thus facilitate
cleanups. 106

Similar statements exist with respect to the two types of administra-
tive settlements - de minimis' 0 7 and "costs incurred." 10 8

106. H.R. REP. No. 99-253, at 59 (1985). See also SARA Legislative History,
supra note 68, at 636.

The Senate Report similarly states:
In addition to encouraging settlement, the amendment [providing for
contribution protection] will help bring an increased measure of finality
to settlements. Responsible parties who have entered into a judicially ap-
proved good faith settlement under the Act will be protected from paying
any additional response costs to other responsible parties in a contribu-
tion action.

S. REP. No. 99-11, at 44. In identifying "good faith" settlements, these statements
are referring to a limitation that was subsequently deleted. For a discussion of
good faith settlements, see supra notes 74-77 and accompanying text.

107. See H.R. REP. No. 99-253, pt. 3, at 31 (1985). For example, Senator Bent-
sen made the following statement:

Another amendment provides small contributors with the opportunity to
settle their portion of a site separately. While such settlements are at the
discretion of the President, minimal contributors can make good faith
offers that would allow them to pay their appropriate share of the remedy
and then they would be removed from the litigation. Removing these
small contributors allows them to pay a fair share, but it reduces the abil-
ity of other - major - responsible parties from dragging these small
contributors into the process and through the length litigation in which,
in many cases, the lawyers' fees could exceed the amount of the
responsibility.

SARA Legislative History, supra note 68, at 1242. The House Judiciary Commit-
tee's recommendations for amendments to House Bill 2817 similarly state:

Both types of de minimis settlements are intended to relieve the covered
parties from prolonged and costly litigation .... These settlements will
protect the party against the claims of other persons who are liable under
the Act, unless a person seeking contribution can show that the settle-
ment was achieved through fraud, misrepresentation, other misconduct
or a mutual mistake of fact.

H.R. REP. No. 99-253, pt. 3, at 31. See also SARA Legislative History, supra note 68,
at 4063. The reference to a showing of "fraud, misrepresentation, other miscon-
duct, or a mutual mistake of fact" is a reference to a provision that was later de-
leted. For the text of this provision, see the text accompanying supra note 89.

108. H.R. REP. No. 99-253, pt. 3, at 33. The House Judiciary Committee's
recommendations for amendments to House Bill 2817 states, "[n]ew subsection

[Vol. X: p. 277
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CERCLA SETrLEMENTS

Most statements in the committee reports and in the floor de-
bates seem to assume that the contribution protection provisions
shield a settlor from all claims for contribution by PRPs who are not
parties to the settlement. The statements fail to note that contribu-
tion protection under all three provisions is limited to contribution
claims regarding the "matters addressed in the settlement."' 10 9

5. Congressional Debate on the Contribution Protection Provisions

The congressional debate regarding the scope of the contribu-
tion protection provisions contains little that speaks to how a court
is to determine the "matters addressed" in a settlement. There ap-
pears to be only one statement that recognizes the possibility of a
"partial settlement." Senator Stafford, Chairman of the Senate En-
vironment and Public Works Committee, made the following state-
ment regarding the contribution protection provision in Senate Bill
51:

In terms of encouraging prompt and effective action,
an important provision of [Senate Bill 51] is the proposal
to add a new paragraph . . . to provide contribution pro-
tection to parties who settle with the United States or a
State in good faith. The proposed new paragraph pro-
vides that, where a party has entered into a judicially ap-
proved good faith settlement with the United States or a
State, no other responsible or potentially responsible party
may seek contribution from the settling party. This pro-
tection attaches only to matters that the settling party has
resolved with the United States or a State.

Thus, in cases of partial settlements where, for exam-
ple, a party has settled with the United States or a State for
a surface cleanup, the settling party shall not be subject to
any contribution claim for the surface cleanup by any
party. The settlor may, however, remain liable in such in-
stances for other cleanup action or costs not addressed by

122(h) (5) provides that parties who settle with the EPA for past response costs are
protected from the contribution claims of non-settling parties, whether or not the
administrative settlement is entered as a judicially approved consent decree." Id.
See also SARA Legislative History, supra note 68, at 4063.

109. See H.R. REP. No. 99-962, at 38, 78-79. For a discussion of the contribu-
tion protections of sections 113(f)(2) and 122(g)(5) and 122(h)(4), see supra
notes 73-103 and accompanying text.
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the settlement such as, in this example, a subsurface
cleanup.110

6. Summary of the Legislative History

Although there is little in the legislative history that speaks di-
rectly to the determination of "matters addressed" in a settlement
- only Senator Stafford's comments -, the legislative history is
helpful in suggesting the role of a court when it is faced with a
defense by a settlor-PRP that a claim for contribution is barred
under the terms of a contribution protection provision.

First, when the House Judiciary Committee deleted the re-
quirement that, in order to afford contribution protection, a judi-
cially approved settlement must be in "good faith," the Committee
was clear in stating that it believed that such a determination was
unnecessary because it would duplicate the task that had been per-
formed by the district court that had approved the settlement. 1 '
The deletion of the "good faith" limitation suggests that, insofar as
judicially-approved settlements are concerned, Congress intended
that the task of determining the "good faith" of any settlement was
a task to be performed by the court that reviewed the settlement;
that task was not to be duplicated by another court that, in a claim
for contribution against a settling PRP, was faced with the task of
determining the scope of contribution protection enjoyed by the
settlor.

Second, it is significant that Congress first proposed, and then
deleted, a sentence in the contribution protection provisions that
would have allowed a PRP asserting a claim for contribution against
a settlor PRP to avoid a contribution protection defense by showing
that the settlement that was the basis for the defense "was achieved
through fraud, misrepresentation, other misconduct by one of the
parties to the settlement, or mutual mistake of fact." In deleting
these provisions, the Conference Committee made it clear that "all

110. SARA Legislative History, supra note 72, at 1153-54. The provision Sena-
tor Stafford's comments referred to stated, in pertinent part, "[w] hen a person has
resolved its liability to the United States or a State in a judicially approved good
faith settlement, such person shall not be liable for contribution . . .regarding
matters addressed in the settlement." Id. at 920-21. For a discussion of the later-
deleted "good faith" limitation, see supra notes 74-77 and accompanying text. Sen-
ate Bill 51 limited contribution protection to those who had entered into judicially
approved settlements. See 131 CONG. REc. S14895 (Conference Report Oct. 3,
1986) (statement of Sen Stafford). For a discussion of Senator Stafford's opposi-
tion to administrative settlements, see infra note 314 and accompanying text.

111. For a discussion of the House Judiciary Committee's actions, see supra
notes 76-88 and accompanying text.
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CERCLA SETTLEMENTS

of these provisions are combined in a single provision" - section
122(m) - that states that nothing in CERCLA precludes or other-
wise affects "the applicability of general principles of law regarding
the setting aside or modification of consent decrees or other settle-
ments."1 12 The creation of section 122 (m), together with the expla-
nation offered by the Conference Committee, suggest that
Congress intended that, if a non-settlor believes that a settlement is
the product of fraud, misrepresentation, misconduct or mutual mis-
take, the non-settlor was to make such contentions by seeking to set
aside or modify the settlement. Such contentions were not to be
considered by a court that, in a claim for contribution against a
settling PRP, was faced with the task of determining the scope of
contribution protection enjoyed by the settlor.

In sum, though the legislative history does not directly address
how a court faced with a claim for contribution is to determine the
scope of contribution protection - in particular, the "matters ad-
dressed" in a settlement -, the legislative history is helpful in
describing what a court should not do. If the contribution protec-
tion defense is grounded upon a judicially approved settlement, the
court is not to duplicate the task that was performed by the court
that approved the settlement. And, whether the contribution pro-
tection defense is grounded upon ajudicially approved or adminis-
trative settlement, the court is not to entertain contentions that the
settlement was the product of fraud, misrepresentation, misconduct
or mutual mistake; rather, a non-settlor seeking to make such con-
tentions must assert them by seeking, under "general principles of
law," to set aside or modify the settlement.

Against the backdrop of the preceding legislative history, this
Article now turns to an examination of the major decisions in which
courts have discussed the scope of contribution protection for CER-
CLA settlements. These decisions make no reference to, much less
discuss, the legislative history of the contribution protection
provisions.

C. Akzo Coatings, Inc. v. Aigner Corp.: Interpreting the Scope of
Contribution Protection in Accordance with the
Equitable Apportionment Objectives of
Section 113(f) (1) of CERCLA

The most thorough discussion of how a court is to determine
the scope of contribution protection enjoyed by those who have en-

112. H.R. REP. No. 99-962, at 80 (1986).
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tered into judicially approved settlements enjoy is contained in Akzo
Coatings, Inc. v. Aigner Corp.113 Akzo involved a claim by PRPs who
had performed "emergency removal activities" on a portion of a
contaminated site.11 4 These PRPs (Akzo) sought to recover the
costs they incurred in implementing the order against other PRPs
who had entered into a settlement (the settlors).115 This settlement
was embodied in an approved consent decree, under which the set-
tlors agreed to perform remedial action on the remainder of the
contaminated site. 116 The settlors moved to dismiss Akzo's claim
on the ground that the action was "a claim for contribution regard-
ing matters addressed" in the remedial action consent decree and
thus was barred by operation of section 113(f) (2) of CERCLA. 117

The district court granted the settlors' motion to dismiss and Akzo
appealed.

118

Judge Rovner, writing for the majority, 119 concluded that
Akzo's claim was a claim for contribution regarding a matter that

113. 30 F.3d 761 (7th Cir. 1994). Akzo clearly troubled the Seventh Circuit
panel. The panel took over a year, after argument, to render its decision. After
the panel's decision, there was an unsuccessful petition for rehearing en banc. See
id. at 761.

114. See id. at 762. The entire contaminated site existed within an industrial
park in Kingsbury, Indiana and was known as the "Fisher-Calo" site. See id. This
site included a variety of facilities that received hazardous wastes from more than
200 companies between 1972 and 1985. See id. One facility, the "Two-Line Road"
facility, was used to recycle solvents during a portion of this period. See id. The
plaintiffs, Akzo and others, had cleaned up the Two-Line Road facility pursuant to
an administrative order issued under section 106(a) of CERCLA and, in so doing,
had incurred costs in excess of $1.2 million. See id. at 762-63. The order required
the plaintiffs' "(1) fencing off and otherwise securing the facility; (2) securing and
removing all drums, tanks, and other containers of hazardous waste from the
premises, including buried containers; and (3) determining the extent to which
the soil was contaminated and removing any soil that was visibly polluted." Id. at
762.

115. See id. at 763. The cleanup the consent decree required was based on
EPA's Record of Decision. See id. In forming the agreement, over 200 PRPs nego-
tiated with EPA regarding their role in implementing or paying for the cleanup.
See id. EPA brought suit against these PRPs in 1991 and asked the district court to
approve the proposed consent decree. See id. The district court approved the con-
sent decree in United States v. Partitions Corp., Civ. No. S91-00646 M (N.D. Ind.
1991). See id.

116. See id. The remedial actions the consent decree required the settlors to
perform included the settlors' removal of contaminated soils and buried tanks lo-
cated at the north end of the Two-Line Road facility. See id.

117. See id. For the text of section 113(f) (2) of CERCLA, see supra note 23.
118. See Akzo, 30 F.3d at 763. Pursuant to Federal Rule of Civil Procedure

12(b), the district court considered the defendants' motion as one for summary
judgement and ruled in the defendants' favor. See id.

119. See id. at 762. Judge Rovner's majority opinion was joined byJudge Spen-
cer Williams of the Northern District of California, sitting by designation. See id. at
762 n.**.
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had not been addressed in the consent decree signed by the set-
tlors. 120 Judge Easterbrook dissented.12 1 The analytical approaches
in the two opinions differed greatly. 122

1. Judge Rovner's Majority Opinion

In Akzo, the court addressed whether Akzo's contribution claim
was for a "matter addressed" by the cleanup settlement signed by
the settlors. 123 In beginning her analysis, Judge Rovner explained
that although CERCILA provides no direct guidance for determin-
ing "matters addressed," section 113(f) (1) explicitly states that the
court should use appropriate equitable factors in resolving a contri-
bution claim. 124 She then asserted that "rather than adopting any
bright lines, Congress clearly envisioned a flexible approach to con-
tribution issues."125

Against this backdrop, Judge Rovner stated that "[l] ur starting
point, naturally, is the consent decree itself."' 26 She noted that the
decree addressed the contaminated site "as a whole" and that it in-
corporated EPA's "far-ranging remedial plan," which had an antici-
pated cost of more than $30 million. 27 Finally, Judge Rovner stated
that the decree contained a "covenant not to sue" provision under
which the United States and Indiana agreed not to sue the settlors
for "covered matters" which included "any and all claims available
to the United States under Sections 106 and 107 of CERCLA...
relating to the Facility available to the State under [various provi-
sions of Indiana law] .128

120. See id. at 770. As previously described, the plaintiffs had sought to avoid
the settlors' contribution protection defense by contending that their claim was
not a "claim for contribution," but rather a private cost recovery claim under sec-
tion 107(a) of CERCLA. See id. at 763. The Akzo court rejected this unanimously.

121. See id. at 771-74. Judge Easterbrook dissented in part and concurred in
part. See id. at 771. Judge Easterbrook concurred with the majority's conclusion
that Akzo's suit was one for contribution, but dissented from the majority's reason-
ing that the claim for contribution did not concern a "matter addressed" by the
settlement. See id. at 771-74. For a discussion of Judge Easterbrook's dissent, see
infra notes 140-50 and accompanying text.

122. The description of the two opinions in Akzo this Article sets forth is lim-
ited to a discussion of the opinions' basic analytical structures. The author does
not intend the descriptions to be exhaustive.

123. See Akzo, 30 F.3d at 764.
124. See id. at 765.
125. Id. at 765 (citations omitted).
126. Id.
127. Id. Judge Rovner noted that the decree also required the settlors to pay

EPA and the State of Indiana nearly $3.1 million for costs already incurred. See id.
For a summary of the plan EPA set forth in its 1990 Record of Decision, see id. at
763.

128. Akzo, 30 F.3d at 765.
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The settlors had relied upon the broad language of this cove-
nant not to sue to support their contention that the "matters ad-
dressed" in the settlement (embodied in the consent decree)
included the entire contaminated site (the Facility). 129 This broad
language was the basis for the settlors' argument that judicial ap-
proval of the settlement therefore precluded (pursuant to section
113(f) (2)) all claims for contribution relating to the cleanup of any
part of the Facility.' 30 Judge Rovner, however, said that the such
reliance upon the covenant not to sue provision was misplaced:

[T]he fact that the decree bestows comprehensive immu-
nity from claims by the state and federal governments
does not necessarily mean that Aigner [the collective
name for the settling parties] enjoys the same immunity
from claims brought by a party in Akzo's position.
Whatever light the government's covenant not to sue may
shed on the intended scope of the decree, it should not be
treated as dispositive of the contribution protection the
settling PRPs are afforded under Section 113(f) (2). The
government's agreement to seek nothing more from the
parties to the decree does not signal an intent to preclude
non-settling parties from seeking contribution.131

Judge Rovner then quoted from the amicus brief of the United
States, which asserted that "[i]f the covenant not to sue alone were
held to be determinative of the scope of contribution protection,
the United States would not be free to release settling parties from
further litigation with the United States, without unavoidably cut-
ting off all private party claims for response costs." 13 2 Judge
Rovner's response was dismissive: "Surely this is not what Congress
intended."133 Rather, the task of the court was not to give "undue
weight to a provision of the decree having nothing to do with the
claims of the non-settling parties" - i.e., the covenant not to sue,
but instead to "look to the decree as a whole to decide whether its
provisions encompass the type of activity for which Akzo seeks con-

129. See id. at 765-66.
130. See id. at 765. See also CERCLA § 123(0(2), 42 U.S.C.

§ 9613(f)(2) (1994) (stating settlors "shall not be liable for claims for contribution
regarding matters addressed in the settlement").

131. See Akzo, 30 F.3d at 766.
132. Id. at 766. The United States was not a party in Akzo because the action

was based on a claim for contribution one PRP asserted against another PRP.
133. See id.
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tribution."'134 However, Judge Rovner made it clear that the provi-
sions of a consent decree are not dispositive in determining the
"matters addressed" by the decree: "Ultimately, the 'matters ad-
dressed ' by a consent decree must be assessed in a manner consis-
tent with both the reasonable expectations of the signatories and
the equitable apportionment of costs that Congress has
envisioned." '

3 5

In summary, Judge Rovner stated that the relevant statutory
language in section 113(f)(2) - "matters addressed" - provided
no guidance in determining the scope of contribution protection
afforded to a settlor. 136 Therefore, Judge Rovner looked to both
section 113(f) (1) and the language of the consent decree as deter-
minative of the "matters addressed."1 3 7 She concluded that the cov-
enant not to sue defined the extent to which the settlors were
afforded protection from further claims by the government - but
that this provision was not determinative of the scope of protection
against contribution claims by third parties. 138 Rather, in determin-
ing the "matters addressed" by a settlement - and thus the scope
of contribution protection -,Judge Rovner concluded that a court
must examine "the decree as a whole" and assess its provisions in a
manner "consistent with both the reasonable expectations of the
signatories and the equitable apportionment of costs that Congress
has envisioned." 139

2. Judge Easterbrook's Dissent

In determining the "matters addressed" by the consent decree,
Judge Easterbrook began by noting, "my colleagues concede that
the consent decree covers the whole site - including Two-Line
Road," the part of the site for which the non-settling plaintiffs in-
curred response costs and sought contribution. 140 To Judge Easter-
brook, the broad language of the covenant not to sue - covering

134. Id. at 766. See id. at n.7 (noting consent decree supplies no definition of
"matters addressed").

135. See id. at 766. For a critical analysis of the Akzo majority's use of the
parties' reasonable expectations in determining the scope of the settlement, see
infra notes 151-96 and accompanying text.

136. See Akzo, 30 F. 3d at 765.
137. See id.
138. See id.
139. See id. at 766. Judge Rovner highlighted that the work plaintiffs per-

formed at the Two-Line Road facility "[s]tands apart in kind, context, and time
from the work envisioned by the consent decree." Id. at 767. Therefore, Judge
Rovner concluded, plaintiffs' work "is not a 'matter addressed by the decree."' Id.

140. See id. at 762-63. For a description of the site at issue in Akzo, see supra
note 114.
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the entire site - "[made] this [i.e., that the consent decree cov-
ered the whole site] doubly clear." 141

Thus, to Judge Easterbrook, the task of determining the "mat-
ters addressed" in the consent decree was simple. The court need
simply look to whether the consent decree covered that part of the
entire site for which the plaintiffs sought contribution. 142 He
found that it did, relying in particular upon the "covenant not to
sue" provisions of the consent decree. 143

The remainder of Judge Easterbrook's opinion is a critique of
the analysis in the majority opinion. First, Judge Easterbrook criti-
cized the majority for "pluck[ing] some language from Section
113(f) (1) and us[ing] this language to disregard the scope of the
settlement."'144 To Judge Easterbrook, section 113(f) (1) describes
the task that a court is to undertake when it must resolve a claim for
contribution. 145 But, "this task is unrelated to the scope of protec-
tion offered by the next sub-section [i.e., section 113(f)(2)]."146

Second, Judge Easterbrook rejected the majority's statement
that the "consent decree and the covenant not to sue regulate only
the settling parties' liability to the United States and to Indiana"
and thus cannot be relied upon as "regulating" - by defining the
"matters addressed" - the viability of contribution claims by non-
settlors. 147 To Judge Easterbrook, language in a settlement that is
limited to claims by the United States and Indiana [i.e., the lan-
guage of the covenant not to sue] can "extinguish claims by stran-
gers ... because the language of section 113(f)(2) says So. ' 148 In
other words, although the settlement itself resolved only the govern-
ments'claims (a point emphasized by Judge Rovner), the settlement

141. Akzo, 30 F.3d at 771. Judge Easterbrook described the "covenant not to
sue" by stating:

The United States and Indiana pledge not to sue the settling defendants
for "covered matters," which include "any and all claims available to the
United States under Sections 106 and 107 of CERCLA ... relating to the
[Fisher-Calo] Facility, and any and all claims relating to the Facility avail-
able to the State [under provisions of the Indiana Code]."

Id.
142. See id.
143. See id. For the text of the covenant not to sue, see supra note 141.
144. Id.
145. Id. Judge Easterbrook expressed concern regarding the use of section

113(f)(1) equitable factors in determining the scope of contribution protection
because of the "[r] isk that in the name of 'equity' a court will disregard the actual
language of the parties' bargain ...lead[ing] potentially responsible parties to
fight harder to avoid liability . . .undermining the function of § 113(f) (2)." Id.

146. Akzo, 30 F.3d at 771.
147. Id.
148. See id.
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