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IDEALIZING SCIENCE AND DEMONIZING EXPERTS: AN
INTELLECTUAL HISTORY OF EXPERT EVIDENCE

JENNIFER L. MNOOKIN*

I. INTRODUCTION

N No Magic Wand: The Idealization of Science in Law, David Caudill and
Lash LaRue analyze the way that many participants in the legal system-

judges, lawyers and scholars alike-tend to misunderstand science and sci-
entific processes.1 Loosely drawing on much recent work in the sociology
of scientific knowledge, sometimes known as Science Studies, Caudill and
LaRue's central thesis is that many, though by no means all, judges and
scholars evince a disturbing tendency to idealize scientific knowledge.
They fail to understand that science, even the best science, is an all-too-
human enterprise, not separable from the myriad social, institutional, cul-
tural and rhetorical practices in which it is embedded.

Caudill and LaRue, whose book serves as a jumping-off point for this
symposium, advocate a "non-romantic view" of scientific knowledge, one
that attempts to steer a careful and pragmatic course between the Scylla of
strong social constructionism (an anti-realist view of scientific knowledge
that understands science as socially constructed and lacking an inherent
relationship to nature), and the Charybdis of idealized scientific natural-
ism (in which good science is understood not only as literally correspond-
ing to actual reality, but also as unmarred by human interests or
institutional limitations). To be sure, as one-sentence straw-men, each
view might spur a puzzled shake of the head from the reader: Does anyone
really believe either that the material world imposes no constraints
whatever on scientific experiments and theories, or that scientists, when
designing and conducting their research, can somehow stand wholly apart
from all of the ordinary biases and motivations that affect us in all other
domains? Both poles, the authors sensibly suggest, should be avoided.
But in the legal setting, the more dangerous one-because more preva-
lent by far-is the latter, the tendency to idealize science, and hence mis-
understand it.

* Professor of Law and Vice Dean for Faculty & Research, UCLA School of
Law. Thanks to David Caudill, Simon Cole, Tal Golan, Ariela Gross and Michael
Risinger, for conversations and useful comments relating to the material in this
Article. Earlier versions of this article were presented at the USC Law and
Humanities workshop and at the Yale Law School and I am grateful to participants
in both for helpful suggestions and comments. For extremely helpful research
assistance, I thank Jennie Katz.

1. DAVID S. CAUDILL & LEWIs H. LARUE, No MAGIc WAND: THE IDEALIZATION
OF SCIENCE IN LAw xv (2006).
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A central focus of attention for Caudill and LaRue is the conse-
quences of idealization on judges making admissibility determinations
about the validity of scientific evidence. The 1993 United States Supreme
Court case of Daubert v. Merrell Dow Pharmaceuticals, Inc.2 placed squarely
on federal trial court judges the obligation to play a gatekeeping role with
respect to scientific evidence, assessing its validity in order to determine if

it is sufficiently reliable to present in court. Prior to Daubert, novel scien-
tific evidence was often assessed under the Frye test, the name deriving
from a 1923 D.C. Circuit Court opinion that suggested that novel forms of

expert evidence ought to be permitted in court only after they had be-
come "generally accepted" in the relevant community of experts.3 Daubert
rejected the claim that the Frye test was implicitly imported into the Fed-

eral Rules of Evidence, and instead requiredjudges to assess whether prof-
fered evidence is indeed "scientific knowledge." 4 In place of Frye, judges
were directed to use a variety of flexible and non-exclusive criteria for as-

sessing validity, including whether the evidence can be and has been
tested; whether it has been subject to peer review; whether the expert
technique in question has a known (and sufficiently low) error rate and
standards controlling its operation; and finally, the Frye criterion of gen-
eral acceptance.

5

A critical difference between Daubert and Frye is the shift from proxy

criteria for assessing scientific evidence to a direct judicial inquiry into
scientific validity. Frye, on its face, does not ask the judge to decide
whether the evidence is reliable, but rather, whether the expert commu-
nity deems it reliable. While reliability is still the ultimate goal, the judge's
inquiry focuses on the beliefs of experts themselves, which are presumed
to be an adequate proxy for reliability. By contrast, Daubert requires the

judge to personally assess the reliability of the evidence. The admissibility

question has thus shifted from "what does the relevant expert community
think about the reliability of this evidence?" to "what does the judge, mak-
ing a preliminary determination under Federal Rule of Evidence 104(a) 6

2. 509 U.S. 579 (1993).
3. Frye v. United States, 293 F. 1013 (D.C. Cir. 1923). In Frye's oft-quoted

language,
Just when a scientific principle or discovery crosses the line between the
experimental and demonstrable stages is difficult to define. Somewhere
in this twilight zone the evidential force of the principle must be recog-
nized, and while courts will go a long way in admitting expert testimony
deduced from a well-recognized scientific principle or discovery, the thing
from which the deduction is made must be sufficiently established to have gained
general acceptance in the particular field in which it belongs.

Id. at 1014 (emphasis added).
4. See Daubert, 509 U.S. at 590 (referring to Federal Rule of Evidence 702).
5. See id. at 593-94 (noting that "overarching subject is the scientific validity

... of the principles that underlie a proposed submission").
6. Federal Rule of Evidence 104 governs the judicial evaluation of preliminary

questions of admissibility. Some evidentiary questions-those deemed condi-
tioned on a preliminary fact-are governed by Rule 104(b)'s lower standard of

764
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2007] IDEALIZING SCIENCE AND DEMONIZING EXPERTS 765

think about the reliability of this evidence?" In making a determination
under this latter question, the judge may well consider proxy criteria like
general acceptance and peer review but the turn to such proxies is now
made in service of an independent judicial inquiry into reliability, rather
than as an end in itself.7

Though Caudill and LaRue do not describe the issue in these terms, it
is this shift from proxy criteria to a direct assessment of reliability that has
made the judicial understanding of science into such an important matter
for the admissibility assessment of scientific and other forms of expert evi-
dence. If judges' understandings of the methods and practices of science
are significantly mistaken, this decreases the chances that a judge's assess-
ments of the validity of the expert evidence on offer in any particular case
will be on the mark.

Caudill and LaRue argue that an unrealistically idealized understand-
ing of science and how it is produced raises twin practical dangers, each
the inverse of the other. They write:

[T] rial judges who have a romantic view of science tend, alterna-
tively, to make two mistakes: sometimes they disallow good sci-
ence because the scientific expert does not live up to their
idealistic image of science; and paradoxically, sometimes they al-
low bad science on the basis of its social authority alone. In both
cases, a failure to understand the practical goals and limitations
of science leads to the phenomenon of a distinctively 'legal' sci-
ence in the courtroom that does not match the reality in which
scientists work.8

A judge may have an idealistic and unrealistic set of expectations
about what science looks like when it is done right; she may expect meth-
odological perfection and near-perfect attention to protocol. She may not
understand that even a high-quality scientific study probably contains
some flaws in research design or implementation, or that even careful lab-
oratories do not always follow every protocol to a tee. She may, in other
words, mistake the ordinary, routine imperfections that are part of any
human process for disqualifying flaws.

By contrast, other judges may, because they idealize science, be too
snowed by the category "science" to engage in serious substantive inquiry.
These judges, Caudill and LaRue suggest, fall victim to a tautological fal-
lacy: Because science gives us the truth, and because this witness is a scien-

evidence sufficient to support a finding of fact, rather than requiring a preponder-
ance under Rule 104(a). Daubert explicitly makes Rule 104(a) the standard for
evaluating the admissibility of expert evidence. Daubert, 509 U.S. at 592-93.

7. For further discussion of the debate between the use of proxies and direct
assessment of expert evidence by judges, see generally Jennifer L. Mnookin, Script-
ing Expertise: The History of Handwriting Identification Evidence and the Judicial Con-
struction of Reliability, 87 VA. L. REv. 1723, 1735-41 (2001).

8. CAUDILL & LARUE, supra note 1, at xv.

3

Mnookin: Idealizing Science and Demonizing Experts: An Intellectual Histor

Published by Villanova University Charles Widger School of Law Digital Repository, 2007



VILLANOVA LAW REVIEW

tist, this witness must be giving us the truth.9 While Caudill and LaRue
are, I think, overstating here for effect, they are correct that in some in-
stances, even post-Daubert (and ostensibly applying it), courts fail to delve
beyond credentials and superficial plausibility.

Though Caudill and LaRue do not focus on this point, alongside law's
idealization of science runs an equally strong current of frustration with
the use of expert evidence in court. In the closing decades of the twenti-
eth century, expert evidence was routinely disparaged as 'junk science"
and the witnesses who purveyed it as hired guns, professional experts, par-
tisans, even whores.1" Indeed, Daubert and the heightened focus on judi-
cial scrutiny of expert claims emerged in significant part out of the anxiety
that lax judicial gate-keeping was contributing to verdicts in which the fact-
finder's determination contradicted the substantial consensus of the ex-
pert community. While judges may have a romantic view of "science" writ
large, when it comes to many of the actual experts that parties proffer in
court, the bloom is off the rose.

I find both sympathetic and persuasive the argument that judges-
and indeed "the legal system" if we dare personify such a thing-have a
tendency to idealize science. And there can be no doubt that Daubert,
along with the general increase in judicial scrutiny of expert evidence that
it has provoked, underscores the question of how judges understand sci-
ence: whether they have the competence to evaluate it rationally, and
whether their methods, heuristics, instincts and abilities will permit them
adequately to distinguish expert testimony that the fact-finder should hear
from expert evidence that should be barred for lack of proof of validity.

However, while Daubert increased the legal consequences of the judi-
cial idealization of science, this idealization itself is far from new. In fact,
as I argue in this Article, the legal community has a long and substantial
history of idealizing science within the legal sphere. It turns out that the
idealization of science in court-and a concomitant on-the-ground frustra-
tion with the use of science in court-dates back just about as far as expert
witnesses themselves. In fact, a close look at how expert evidence was un-
derstood in the late-nineteenth century sharply reveals a pair of beliefs
that still feel remarkably familiar: confidence that scientific evidence
ought to be capable of providing especially critical and reliable evidence
within legal disputes, coupled with a great deal of frustration with the ac-
tual, practical use of expert evidence in court.

9. See id. at 31 (stating "[s]ome trial judges are overly deferential to scientific
experts .... ").

10. For the classic (pre-Daubert) article on the widespread frustration with the
use of expert evidence and the structural problems with the use of expert knowl-
edge in an adversarial system with lay fact-finders, see Samuel R. Gross, Expert Evi-
dence, 1991 Wis. L. REV. 1113 (1991). For a polemical but influential account of
the problems with the use of expert evidence in civil cases, see PETER HUBER,

GALILEO'S REVENGE: JUNK SCIENCE IN THE COURTROOM (1991).

[Vol. 52: p. 763
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What follows, then, might be understood as offering an important
pre-history to Caudill and LaRue's useful and engaging book. In what fol-

lows, I describe in some detail how expert evidence was received roughly a
hundred years ago, and how, the idealizing tendency that Caudill and La-
Rue identify goes back virtually as far as the modern expert witness him-

self. Apart from its inherent interest, historicizing this phenomenon does,
I think, have some present-day consequences. Caudill and LaRue believe
that only if we can achieve a clear-eyed, pragmatic understanding of scien-
tific knowledge, its value and its limits, can we use it appropriately in court.
They posit what I might call a "Goldilocks" approach to how we in the
legal domain ought to understand science: We should expect from it not
too much, and not too little, and then and only then will we get it just
right. Truth be told, I do not even disagree with their assessment; but the
long and substantial history of idealizing science makes me far less san-

guine that we can actually manage such a feat. Our desire to idealize sci-
ence runs, I fear, rather deep; we do not actually want science to be
muddy, complex, pragmatic, methodologically imperfect and messy.
When the science offered in court is all of these things, as it so often is, we
therefore tend to blame the science itself, rather than our own unrealistic
desires.

In what follows, I first survey the dominant criticisms of expert evi-
dence in the closing decades of the nineteenth century, both to describe
their content and to provide some illustrations of their rhetorical flavor
and intensity. The following Section draws out some of the significant,

and even counterintuitive, implications of how experts and scientific
knowledge were understood within this period. Then, in the final Section,
I briefly link this history back to Caudill and LaRue's contemporary analy-
sis, suggesting that the historical analysis, while enriching our understand-
ing of our present dilemmas and our efforts to solve them, also cautions
against a belief that easy answers are available.

II. EXPERTISE IN COURT BEFORE THE EMERGENCE OF THE MODERN

EXPERT WITNESS

Long before the invention of the modern expert witness, the com-
mon law legal system already had ways to harness the knowledge of people
with special skills to aid in adjudication. Rather than the party-called ex-
pert witness with whom we are now familiar, the early modern British legal
system made use of two methods of obtaining expert advice: (1) special
juries, in which the decision-makers themselves had specialized knowledge
that could help achieve a just resolution; and (2) advisors called by the
court to assist either the judge or the jury in understanding the issues.

Sometimes "special juries," made up of jurors with particular qualifi-
cations relevant to the subject matter were used as decision-makers. 1 Ju-

l1. On the historical origins of the special jury, see James C. Oldham, The
Origins of the Special Juiy, 50 U. CHI. L. REV. 137 (1983).
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ence."'1 9 That ordinary witnesses might disagree could not justify the
shameful contradictions among scientists and medical experts.

Legal commentators did not often write directly about what they ex-
pected from experts and from science, but occasionally, commentators on
the problems of expert evidence did provide some description of what
they thought expert evidence ought to be like. For example, Charles G.
Garrison, a New Jersey Supreme Court judge, penned the following rhe-
torical question in 1889:

Brought in contact as medical experts are with the judiciary and
the bar professionally, with parties and with juries representing
the laity and speaking as it were in the ear of the whole medical
world, do we or do we not find that their deliverances are re-
ceived by the courts as authoritative-that advocates deem them
calm and unbaissed [sic] representatives of science-that juries
rely with confidence upon their utterances and that the profes-
sion of medicine delights to point to them as the accredited
spokesmen of its great truths?110

The proper answer, obviously, was "no," their deliverances were not seen
as authoritative, nor were they considered the accredited spokesmen of
truth incarnate. But from the very wording of Garrison's question we can
infer that he believed that experts should have been able to make authori-
tative pronouncements and to provide great truths upon which juries
could confidently rely. John Patterson, a Michigan lawyer, wrote in 1899:

The genuine medical expert has honesty, sincerity and love of
truth and justice mixed in with his learning in skill. He is dili-
gent in his examinations, and exhaustive in his research .... He
bases his opinions upon scientific authority and experience; and
for such opinions, formulated by an intellectual process and not
by caprice or passion, he is prepared to give a sound reason ....
Such a witness is prepared for rigid cross examination .... The
competent, truthful and self-possessed expert witness can always
stand the test of a searching cross-examination. Truth is like
pure gold; the more it is burnished the brighter it becomes.I1I

Real scientific truths, the sort of evidence that ought to be provided by
experts, should have been able to emerge unscathed from the rigors of
cross-examination, or so it was believed.

Emory Washburn, a prominent Harvard law professor with a signifi-
cant interest in medical jurisprudence, had a similar perception of the
heights to which the testimony of experts ought to reach, if only neutral,

109. Kinne, supra note 38, at 203.
110. Charles G. Garrison, The Province of Medical Experts, 7 MEDICO-LEGAL J.

486, 486 (1889).
111. John C. Patterson, The Medical Expert and the Legal Examiner, 11 GREEN

BAG 356, 358 (1899).

29

Mnookin: Idealizing Science and Demonizing Experts: An Intellectual Histor

Published by Villanova University Charles Widger School of Law Digital Repository, 2007



VILIANOVA LAW REVIEW

court-appointed experts could be substituted for the partisans who perpet-
ually disagreed. He wrote:

The place of an expert, instead of being, as it sometimes seems to
be, that of a prize-fighter in a ring, would be elevated to one of
dignity and importance, as that of a minister of equal and impar-
tial justice; and would command the respect with which true sci-
ence, even in the common affairs of life, is always regarded.
Science and learning, as the means and handmaids of knowl-
edge, would hereby become the honored and inseparable auxil-
iaries to truth, in the development and application of law to the
multiform rights and interests of civil society."12

Judges and legal analysts had an image of science as a method for
adducing reliable truths, a method that should have been able to produce
certain evidence and unconflicting proof of facts in the legal arena. Scien-
tific evidence should have been "a substantive fact[,] ... impersonal,"" 3

rather than varying and conflicting depending on the speaker. Expert wit-
nesses should have been able to set themselves "apart from human sympa-
thies and become only scientific mouthpieces."' 14 When occupied by
such an expert, the witness box would become "an exalted and honorable
throne in the realm of truth," for the expert's "recognized and enlight-
ened conclusions are as much matter of fact as the law of gravitation and
the motion of heavenly bodies."1 15 Science should have been able to pro-
vide proof that was compelling, unshakeable, even overwhelming. One
writer described the extraordinary effectiveness of scientific evidence at its
best: "The darkened court room; the awed silence of the assembly; the
intense mental strain on those more deeply interested; the awful force of
the blow to the guilty man when he first beholds the evidence of his crime
illumined by the light of scientific test."116

We thus see that to take the criticisms of scientific evidence purely at
face value, to presume that legal commentators and judges viewed expert
testimony as a particularly untrustworthy and unreliable mode of proof,
would be to understand only half the story. In fact, these complaints were
born of the belief that expert testimony ought to have been better than
ordinary testimony, a superior form of proof. The frustration with expert
testimony resulted from the distance between theory and practice, the gulf
separating the idealized vision of its potential from the messy imperfec-
tions of its actual use. Though expert evidence was sometimes referred to

112. Washbum, supra note 53, at 64.
113. Garrison, supra note 110, at 490.
114. Kinne, supra note 38, at 206.
115. H.C. White, The Medical Expert, 3 W. REs. L.J. 27, 27-28 (1897).
116. Percy Edwards, Chemical Experts-A Trio of Important Factors in the Detection

of Crime, 42 CENT. L.J. 323, 323 (1896).

[Vol. 52: p. 763
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2007] IDEALIZING SCIENCE AND DEMONIZING EXPERTS 793

as "the lowest order of proof,"' " 7 it was simultaneously believed that it
ought to have been the highest form. The criticisms of expert testimony
thus grew from unmet aspirations.

C. The Desire for Authoritative Methods for Generating Knowledge

There was a growing desire in the late-nineteenth century to discover
ways to prove matters that could offer more certainty and security than
could fallible lay eyewitnesses. This interest in authoritative mechanisms
for generating knowledge had a variety of different causes and cultural
resonances. First, evidence law had become more formalized and rule-
driven over the course of the nineteenth century, forcing attorneys, judges
and legal commentators to wrestle with the rationality of rules of proof
and the logic of persuasion. There emerged a regular cottage industry of
evidence treatises, and as more and more writers examined common law
rules about proof, both descriptively and ascriptively, interest in ensuring
that juries had access to the best possible proof grew high.

Additionally, faith in ordinary eyewitness testimony was, it seems, di-
minishing. Until the early part of the nineteenth century, a wide variety of
witnesses were prohibited from taking the witness stand; people could be
deemed incompetent and thus excluded from testifying for any one of a
variety of reasons. Atheists or members of religious sects who did not be-
lieve in taking the oath could not testify because they could not be sworn.
Defendants in criminal cases were not allowed to testify under oath, al-
though they were permitted to make unsworn statements to the jury. Per-
haps most significantly, parties to civil suits and any person with a financial
interest in the outcome of the case were also forbidden from testifying.
Interested parties in civil lawsuits and defendants in criminal suits were
prevented from testifying precisely because they had too much of an in-
centive to perjure themselves. Wigmore, in his historical examination of
the emergence of the rules that made interest a testimonial disqualifica-
tion, explains the traditional justification for the restrictions as "reducible
in its essence to a syllogism. 118

Total exclusion from the stand is the proper safeguard against a
false decision, whenever the persons offered are of a class spe-
cially likely to speak falsely; Persons having a pecuniary interest in
the event of the cause are specially likely to speak falsely; There-
fore such persons should be totally excluded.' 19

The rule was understood as a protection against the "known infirmities of
human nature," as "more mischief would result from the general recep-
tion of interested witnesses than is occasioned by their general exclu-

117. See, e.g., Whittaker v. Parker, 42 Iowa 586 (Iowa 1876). For further dis-
cussion of the weight of expert evidence, see ROGERS, supra note 84, at 443-92.

118. WIGMORE, supra note 22, at § 576.
119. Id.
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sion,"' 20 explained Thomas Starkie, in the 1824 edition of his leading
treatise on evidence.

Over time, however, a variety of circumstances persuaded many that
the conventional wisdom prohibiting interested witnesses from testifying
was, in fact, unsound. Jeremy Bentham, in his Rationale ofJudicialEvidence,
railed against the restrictions on competency as absurd. 12 1 Bentham and
others argued that these rules were a significant obstacle to finding out the
truth, as those closest to the underlying events that prompted the litiga-
tion-the parties themselves and others with a pecuniary interest in the
outcome-were kept off the stand. How could juries be expected to reach
correct decisions if so much relevant information was kept from them?
Moreover, Bentham argued that the exclusions were not even based on
common sense. Just because someone had a small financial interest in the
outcome of the case did not mean he would lie on the stand. Further-
more, men might be motivated by matters other than money. Their testi-
mony might be influenced by friendship and affection for one of the
parties, a concern for reputation, a fear of legal punishment or a host of
other matters.'

22

Over the course of the nineteenth century, lawyers,judges and legisla-
tors in both Britain and the United States grew less convinced that exclud-
ing relevant evidence for fear of perjury was appropriate.1 23 In Britain,
the rule requiring disqualification of non-party interested witnesses was
eliminated by statute in 1843124 and in the United States, Michigan led
the way by abolishing the disqualification in 1846.125 Most states abol-
ished the disqualification of parties, non-party interested witnesses and de-
fendants by 1885, and by 1900, only Georgia still maintained the
traditional common law exclusion (and only for criminal defendants). 126

Thus, by the end of the nineteenth century, all of the major testimo-
nial restrictions had been completely eliminated. 127 In his seminal histori-
cal study of the law of evidence, published in 1898, James Bradley Thayer
wrote, "As to rules for the exclusion of witnesses, they have nearly disap-

120. THOMAS STARKIE, A TREATISE ON EVIDENCE 83 (1824).
121. JEREMY BENTHAM, RATIONALE OF JUDICIAL EVIDENCE (London, Hunt &

Clarke 1827).
122. Id.
123. For a detailed discussion of the testimonial disqualifications and the his-

tory of their abolition in Britain, see CHRISTOPHER J.W. ALLEN, THE LAw OF Evi-
DENCE IN VICTORIAN ENGLAND (1997). For an article examining their elimination
in both Britain and the United States, see Joel N. Bodansky, The Abolition of the
Party-Witness Disqualification: An Historical Survey, 70 Ky. L.J. 91, 92-94 (1981).

124. Lord Denman's Act, 1843, 6 & 7 Vict., c. 85 (Eng.).
125. See WiGMORE, supra note 22, at § 577; Bodansky, supra note 123, at 93.
126. Bodansky, supra note 123, at 93.
127. One minor exception that still exists to some extent is Dead Man's Stat-

utes, a disqualification that prevents the testimony of someone who was engaged in
a transaction with someone who dies, from testifying about the transaction against
the decedent's estate.

[Vol. 52: p. 763
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peared. Little remains except what reason requires, namely, the exclusion
of persons too young to be trusted, or too deficient in intelligence." 128

These newly competent witnesses often had the most intimate knowl-
edge of the facts of a case, but they also had clear incentives to lie. Al-
though the push to change the rules was driven, in part, by a decreased
fear of perjury (or an increased faith that it could be detected),' 29 one of
the central arguments wielded by opponents of the change was that it
would drastically increase the frequency of perjured statements in court.
In Britain, for example, one parliamentary opponent of a bill that would
have allowed defendants to testify under oath attacked the legislation as "a
Bill for the manufacture of perjury." 130 Clearly the new rules allowed wit-
nesses onto the stand who would be strongly tempted to lie, but many
thought that the trade-off was worth it. 13 1

Still, the new classes of interested witnesses, combined with a dimin-
ishing faith in the oath as an honesty-inducing mechanism, led to in-
creased anxiety about perjury and its prevalence. As one judge put it in an
1866 case heard shortly after incompetency for interested non-party wit-
nesses was eliminated in the federal courts:

Until the act of congress of 1864, forbidding the exclusion of
interested witnesses in civil actions, I had resisted the adoption of
the state practice, admitting such as competent, and clinging to
the old common law rule as the safest and wisest. When such
testimony is offered to ajury, the court has nothing to say, but, as
the credibility of witnesses in admiralty is a question for the
court, I frankly declare that I will give to such testimony very little
confidence .... With honorable men-and I know nothing to
the contrary but what this father and these brothers are such-
interest will not lead to the manufacture of falsehood, or the sup-
pression of truth; but, in ninety-nine cases out of one hundred,
such a relation to the case obscures the judgment, and generates
mistake.

13 2

A New York judge similarly complained that the elimination of testimonial
incompetence had "greatly increased the giving of false testimony, espe-
cially by parties." 133 Though Charles C. Moore, writing in 1909, was not
himself convinced that perjury was on the rise, he acknowledged that
many believed it to be so:

128. THAYER, supra note 12, at 526.
129. ALLEN, supra note 123, at 167-70; Bodansky, supra note 123, at 96.
130. Bodansky, supra note 123, at 108 (citing 60 PARL. DEB. 317 (4th

ser.) (1898).
131. See generally Bodansky, supra note 123.
132. The Armstrong, 1 F.Cas. 1135, 1136 (E.D. Mich. 1866).
133. Nicholson v. Conner, 8 Daly 212, 216 (N.Y. 1879).
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In 1898 President Whittaker of the New York Bar Association ex-

pressed his opinion that perjury was increasing, and said that
many lawyers and judges agreed with him. In 1901 President Mc-

Carthy of the Iowa Bar Association and Judge Horton of Chicago
declared that perjury and subornation of perjury were two of the
most prevalent crimes of the day. Arthur Train, Esq., Assistant
District Attorney for New York County, says that "the amount of

deliberate false swearing in our criminal courts would be inade-
quately described as shocking ..." In 1907 Mr. Justice Gaynor
said: "Perjury has grown rapidly during the last twenty years." 134

Thus, while excluding the testimony of parties and all interested witnesses
was a rule recognized to be drastically overbroad, the elimination of the
rule generated fear of increased perjury and a decreased faith that a sworn
witness could be counted on to tell the truth.

Moreover, it was widely recognized that even honest witnesses could

be mistaken. In Anthony Trollope's 1874 novel Phineas Redux, Lord Fawn
wrongly swears under oath that he saw Phineas Finn walking on a certain
street at a certain hour of night, thus strongly implicating Phineas as the

perpetrator of a murder. 13 5 He is misled by circumstances (in part be-
cause he knew that Phineas bore the murdered man a grudge and thus
had a motive to kill) into believing that the figure he saw on a dark eve-
ning was indeed Phineas Finn. Lord Fawn is a weak man, but he is the
ultimate gentleman-nothing in the world matters more than his word-

and yet, as Trollope shows us, even gentlemen can end up swearing falsely
because they are mistaken. And, in the United States, increasing democra-
tization and urbanization led to decreasing confidence that trustworthy
people-people of the "right sort" and members of "polite society"-
could be accurately distinguished from tricksters, villains and confidence
men. 136 Not only might gentlemen be mistaken, but credible witnesses

and deceitful ones might wear the same clothes, mouth the same words,
and be practically impossible to tell apart.

Finally, at the end of the nineteenth century, there began to be sub-

stantial interest across Europe in the sciences of memory, the problems of
testimony, and the cognitive limitations of both eyesight and memory. As
historian Matt Matsuda writes:

"False witness" was a subject of considerable interest around the
turn of the century .... The new French "science of testimony"
was not an isolated phenomenon . . .but part of a developing
Pan-European interpretive framework centered on what Paul
Ricoeur has called a "hermeneutics of suspicion"-the idea that

134. MOORE, supra note 101, at 1176.
135. ANTHONY TROLLOPE, PHINEAS REDUX (1874).
136. For a superb exposition of this dynamic in antebellum America, see

KAREN HALTUNNEN, CONFIDENCE MEN AND PAINTED WOMEN (1982).

[Vol. 52: p. 763796

34

Villanova Law Review, Vol. 52, Iss. 4 [2007], Art. 3

https://digitalcommons.law.villanova.edu/vlr/vol52/iss4/3



2007] IDEALIZING SCIENCE AND DEMONIZING EXPERTS 797

people do not say what they mean .... What the literature on
scientific testimony demonstrated both deliberately and unwit-
tingly was that juridical truth depended very much not only upon
what was remembered, but upon who spoke and who was
believed. 137

Though it is difficult to say the extent to which, or how quickly, this re-
search crossed the Atlantic, other researchers, such as German criminolo-
gist Hans Gross, who examined the nature of memory and scientific
methods and techniques for criminal investigation, became very influen-
tial within the United States. His book on criminal investigation was first
translated into English in 1907 and went through several editions.1 38 In
1913, Wigmore dedicated his Principles ofJudicial Proof to Gross, saying that
Gross had "done more than any other man in modern times to encourage
the application of science to judicial proof."' 39 Moreover, psychological
research on memory and testimonial capacity was emerging in the United
States as well. 140 And in his Treatise on Facts, Charles Moore devoted a full
250 pages to the consideration of the problem of memory.1 41 While much
of this research took place after the period on which I am focusing, the
increasing research emphasis on the cognitive limits of memory and the
problems of testimony may plausibly be said to reflect somewhat earlier
conceptions that human memory was a problematic instrument indeed.

It seems, then, that all of these factors-the increased formalization
of the rules of evidence and heightened attention to the processes of
proof, the intensified concerns about perjury in the wake of the expansion
of rules governing witness competency, the widespread recognition of the
fallibility of memory and the limits of powers of observation-alongside
broader social phenomenon like the increasing democratization of the so-
cial and economic landscape- led to a particular interest in forms of legal
evidence that might avoid the pitfalls and limitations of lay eyewitness testi-
mony. After all, even the rules eliminating testimonial disqualifications
had been made in the name of providing the best evidence for rational
and accurate fact-finding. There was a genuine interest in providing
methods for adducing proof that would lead to correct jury decision-mak-
ing. Science, with its promise of disinterested observation and objectivity,
seemed to offer a promising method for generating dispositive evidence.
And if the natural world could not be made to speak directly to jurors,
perhaps men of science and distinguished physicians could speak for na-

137. MATT K. MATSUDA, THE MEMORY OF THE MODERN 103-04 (1996).

138. HANs GROSS, CRIMINAL INVESTIGATION (1907).
139. JOHN H. WIGMORE, PRINCIPLES OF JUDICIAL PROOF V (1913).
140. See, e.g., GEORGE F. ARNOLD, PSYCHOLOGY APPLIED TO LEGAL EVIDENCE

AND OTHER CONSTRUCTIONS OF LAw (1906); F.W. COLEGROVE, MEMORY: AN INDUC-

TIVE STUDY (1900).

141. MOORE, supra note 101.
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ture and could provide within the courtroom truths more secure than or-
dinary testimony with all its vagaries.

Thus, nineteenth century judges and legal commentators were in
search of modes of evidence that were better than mere eyewitnesses who
might be mistaken or even lying. They were in search of methods for mak-
ing authoritative judgments, trustworthy and credible mechanisms with
which the jury could determine facts. Expert evidence held the promise
of offering such a superior method of introducing knowledge. The fre-
quency with which judges and legal commentators called for neutral ex-
perts-experts who could provide what Learned Hand had described as,
"general truths . . . final and decisive,"-further illustrates the extent to
which prominent members of the legal community sought a way to pro-
vide juries with evidence that could be plausible and persuasive, definite
and dispositive.

For a legal community eager to find methods for determining truth
with more certainty and security, the evidence of scientists and experts,
those who had privileged access to the natural world, had seemed to offer
enormous security. But as the use of expert evidence grew, nearly every-
one who came into close association with it was dissatisfied, for they found
that in practice, scientific and medical experts failed to live up to the
promise of a more authoritative, more secure form of evidence. But this
profound frustration with expert testimony in practice should not blind us
to the hope shared by many late-nineteenth centuryjudges and legal com-
mentators-the hope that scientific testimony, if properly harnessed,
could offer a form of legal proof that might be beyond dispute, a brand of
knowledge more compelling than that of ordinary witnesses.

The problem, however, was that science was unlikely, most of the
time, to provide the certainty that observers of the legal system craved.
Part of the reason for this was precisely the problem that contemporary
observers recognized: Adversarialism, in which advocates had an interest
not in selecting the most honest expert, but rather in choosing whichever
expert might best persuade the jury of that party's point of view, is not a
system likely to generate either consensus or secure knowledge.

Advocates in the courtroom were able to generate the appearance of
disagreement where, in other authoritative settings (like a scientific con-
ference or the pages of a journal), there would have been none. Even if
virtually all of the significant, reputable scientists in the field agree on
some proposition, it might nonetheless be possible (or, more honestly, for
the right price, it would almost certainly have been possible) for an advo-
cate to find somebody with plausible credentials who was willing to disa-
gree with the general consensus and perhaps even to deny that any such
consensus exists. Legal processes and incentives could produce the erro-
neous appearance of dissent, creating a "spectacle" of disagreement that
was literally produced by and for the courtroom. Given the general lack of
regulation of experts by the court, there can be little doubt that at times

[Vol. 52: p. 763
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the appearance of controversy truly was an illusion, produced by partisan
zeal or charlatanism.

However, in a great many cases-from highly sensational poisoning
trials in which chemists were using cutting-edge (and often controversial)
tests for detecting the presence of poisons, to cases involving insanity that
called on alienists to make sense of the inner state of a defendant's mind,
to nuisance suits about effluvia-the scientific questions needed to inform
a legal resolution did not permit easy or uncontroversial answers. To ex-
pect otherwise was to expect too much of science-in other words, to ide-
alize it. In all of these cases, even if there were a magic wand with which to
banish partisanship, and even if only highly-trained, credentialed experts
were allowed to testify, and even if we eliminated any unfair degree of
battering within cross-examination, and even if we gave control of the hy-
pothetical question back to the expert-in other words, even if we elimi-
nated all of the structural problems so often complained about-we would
still, almost certainly, find ourselves within a battle of the experts. The
experts would still contradict each other and disagree because even genu-
ine experts do often have genuine disagreements. Despite what so many
participants in the legal sphere may have hoped, science is not in the busi-
ness of producing incontestable certainty. Some matters may be taken as
provisionally true, even probably true, but much of what is fought about in
court will be outside the parameters of consensus. Moreover, when the
consensus runs too deep, it may no longer be science at all, but dogma.

V. CONCLUSION

This historical excursion has shown that both concerns about the use
of expert testimony in court and the idealization of science have deep
roots. Almost as soon as the party-called expert witness was invented, it
became the subject of loud complaints from both the legal community
and from experts themselves. Lawyers railed against both contradictory
testimony and partisanship. Physicians, scientists, and other experts were
disgruntled and dismayed by their treatment in court and by the perpetual
griping about the low quality of expert evidence that pervaded legal jour-
nals. Experts felt that cross-examinations were often unfair, unduly mag-
nifying trivial inconsistencies and disagreements and that the hypothetical
question backed them into corners and denied them control over their
own testimony. More generally, some experts complained that the incre-
mental nature of science and the adversarial process of the common law
system were a poor fit. But all of these complaints occurred alongside the
increasing practical importance of expert testimony. It was used ever
more often even as it was roundly disparaged as almost valueless. And
although the expert testimony that was actually introduced in court was
frequently deemed to be partisan, biased and worthless, expert scientific
testimony as an epistemic ideal held significant sway. Many judges and
legal analysts hoped that expert testimony might offer a superior form of
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proof, a more dispositive method of knowing than lay eyewitnesses. In
practice, expert evidence more often than not failed to meet its expecta-
tions-a failure that resulted both from the structural problems that were
widely recognized and also from their often idealized and unrealistic ex-
pectations for science itself.

What is most striking, I suspect, in this history, is just how familiar so
much of it seems. The purpose of history is often to reveal that "the past is
a foreign country; they do things differently there. 1 42 And, of course, I
do not mean to suggest that nineteenth century criticisms and attitudes
precisely mirror our current views about experts. But I would suggest that
despite the passage of a century, certain fundamental dynamics concern-
ing the use of expertise within our adversarial legal system remain remark-
ably unchanged. We, like our forebears, worry about partisanship and
even charlatanism on the part of experts. We, like our forebears, seem
disquieted by fundamentally contradictory expert testimony. We, like our
forebears, recognize that many of the most talented experts are under-
standably wary of setting foot as an expert in court. And we, like our fore-
bears, tend to have unrealistic expectations about what science is and what
it looks like. We too want secure moorings underfoot and this is part of
why we turn to science and are therefore disappointed when scientific evi-
dence is filled with the contradictions and uncertainties that plague ordi-
nary evidence. Instead of seeing our expectations as excessive or
misplaced, we may prefer to see the science before us as failing to live up
to its promise.

This idealized understanding of science is not, to be sure, wholly the
creation of the legal sphere. It is, in significant part, the creation of scien-
tists themselves, many of whom may hold two quite distinct visions of sci-
ence in their heads at once. They may well see science, or at least the
particular, local practices out of which it is made, as an enterprise that is
inherently probabilistic, cannot produce certainties, and is inevitably sub-
ject to biases, misapprehension, methodological imperfections and a mul-
titude of other human sins. But they may simultaneously hold fast to the
idea that the scientific commitment to methodological precision, norms
about open exchange and the possibility for status and career gains that
may result from challenging the results of others, guarantees that in the
long run the "truth will out,'

"143 and secure knowledge will be available
(but perhaps not within the timeline of a lawsuit). This doubled under-
standing is obviously not universal, but it is, I would suggest, relatively con-
ventional. And scientists do want to claim a kind of epistemic privilege, a
special set of practices and methodologies that make their conclusions
more authoritative than those of any other realm (with the possible excep-
tion of law).

142. L.P. HARTLEY, THE GO-BETWEEN 9 (1953).
143. The phrase originally comes from WILLIAM SHAKESPEARE, THE MERCHANT

OF VENICE act 2, sc. 2 (Oxford Univ. Press 2006).
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Where does this leave us? Quite simply, with a certain degree of skep-
ticism that attitudes or understandings about science in the courtroom will
be capable of any radical degree of rapid transformation. Caudill and La-
Rue argue that if only we can make our expectations of science both mod-
est and realistic, we will be able to trade the failed romance between law
and science in for a more satisfactory, and ultimately more satisfying, com-
panionate marriage. But our long and august history of idealizing scien-
tific evidence in theory and excoriating it in practice leaves me doubtful
that we are capable of following Caudill and LaRue's advice, no matter
how sage it may be. Change may be possible, but it will, I suspect, be hard-
won.
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