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2007]

JUSTICE DEPARTMENT'S POLICY ON CORPORATE
PROSECUTIONS UNDER ATTACK- UNITED STATES V.

STEIN ASSAILS THOMPSON MEMORANDUM

I. INTRODUCTION

The Enron scandal of 2001 shook confidence in corporate America so
badly that the government took drastic regulatory steps to reassure Ameri-
can workers and investors.' The Department of Justice also updated its
guidelines for prosecuting corporations in a document commonly known
as the "Thompson Memorandum." 2 The Memorandum's most significant

1. See Christopher A. Wray & Robert K. Hur, Corporate Criminal Prosecution in a
Post-Enron World: The Thompson Memo in Theory and Practice, 43 Am. CRIM. L. REv.
1095, 1098-1101 (2006) (describing Enron's collapse in 2001 and other high-pro-
file corporate scandals like Adelphia, WorldCom and HealthSouth as "spark[ing] a
crisis of confidence in the markets and the economy"); Michael Wolff, Enron Out-
rage, N.Y. MAC., July 11, 2002, at 18, 19 (stating Enron scandal in particular "tran-
scended ordinary business failure, or even roguish financial scandal" and came to
represent "the symbol of something rotten in America-a cancer at the heart of
entrepreneurial capitalism"). In response to the corporate scandals, President
George W. Bush initiated his Corporate Fraud Task Force. See Exec. Order No.
13,271, 67 Fed. Reg. 46,091 (July 9, 2002) (establishing Corporate Fraud Task
Force), available at www.usdoj.gov/dag/cftf/execorder.htm; Mike Allen, Bush Urges
Crackdown on Business Corruption; More Resources for Regulators, Increased Jail Terms
Proposed, WASH. PosT, July 10, 2002, at Al (summarizing President Bush's proposals
to increase penalties for dishonest executives); Nicholas Kulish, The President
Speaks: Senate Penalties for Executives Are Tougher Than Bush's Plan, WALL ST. J., July
10, 2002, at A8 (outlining stringent penalties for those found defrauding inves-
tors). Additionally, Congress passed the Sarbanes-Oxley Act of 2002. See Pub. L.
No. 107-204, 116 Stat. 745 (reforming corporate governance regulations); see also
Christopher Wray, Prosecuting Corporate Crimes, EJouRNAL USA, Feb. 2005, at 12,
http://usinfo.state.gov/journals/ites/0205/ijee/ijeeO205.pdf (discussing specific
reforms of Sarbanes-Oxley Act and calling it "the most comprehensive reform of
U.S. business practices in 60 years"). Wray described the Act as follows:

It gives prosecutors and regulators new means to strengthen corporate
governance, to improve corporate responsibility and disclosure, and to
protect corporate employees and shareholders.

The act requires, upon pain of imprisonment, that the most senior
officers of a corporation certify that the firm's financial statements truly
and accurately reflect its financial condition and result of operations; that
auditors exercise their responsibilities to provide an independent exami-
nation and certification of the accuracy and reliability of a corporation's
financial statements; that employees are protected from retaliation for
disclosing improprieties of corporate officials; and that the corporate in-
formation available to investors is true and accurate, and free from
deception.

Id. at 13.
2. See Memorandum from Larry D. Thompson, Deputy Att'y Gen., U.S. Dep't

of Justice, to Heads of Dep't Components and U.S. Att'ys, Principles of Federal
Prosecution of Business Organizations (Jan. 20, 2003), available at http://www.us-
doj.gov/dag/cftf/corporate-guidelines.htm [hereinafter Thompson Memoran-
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370 VILLANOVA LAW REVIEW [Vol. 52: p. 369

revision to the original guidelines made a corporation's cooperation dur-
ing a government investigation absolutely critical to ensuring that corpora-
tion's survival. 3  "Cooperation," as defined by the government, is

considered by many to be the most important of nine factors affecting the
government's decision to indict a corporation. 4

dum] (revamping guidelines Justice Department uses when deciding whether to
prosecute a corporation). Federal Prosecution of Corporations, written by then-Deputy
Attorney General Eric Holder and known as the "Holder Memorandum," was the
government's first set of official guidelines for prosecutors to use when determin-
ing whether to criminally indict a corporation under investigation. See Memoran-
dum from Eric Holder, Deputy Att'y Gen., U.S. Dep't ofJustice, to All Component
Heads and U.S. Att'ys, Bringing Criminal Charges Against Corporations (June 16,
1999), available at http://www.usdoj.gov/criminal/fraud/policy/Chargingcorps
.html [hereinafter Holder Memorandum]; see also Wray & Hur, supra note 1, at
1101 (discussing origins of Justice Department policy and noting in 2003, Depart-
ment used three years' worth of recommendations from Task Force to revise
Holder Memorandum).

3. See Thompson Memorandum, supra note 2, at intro (revising Holder Mem-
orandum to make cooperation of corporations under investigation an absolute re-
quirement if corporation has any hope of avoiding indictment); see also DOJRevises
Memorandum on Principles for Prosecution of Business Organizations, 72 Crim. L. Rep.
(BNA) No. 22, at 468 (Mar. 5, 2003) (noting Thompson Memorandum largely
incorporates language of Holder Memorandum but " 'increase [s] emphasis on and
scrutiny of the authenticity of a corporation's cooperation"').

4. For a further discussion of the allegation that the cooperation factor is the
most important element in the prosecutor's charging analysis, see infra note 6 and
accompanying text. When deciding whether to indict a corporation, the Thomp-
son Memorandum directs prosecutors to consider the following factors:

1. the nature and seriousness of the offense, including the risk of
harm to the public, and applicable policies and priorities, if any, gov-
erning the prosecution of corporations for particular categories of crime;

2. the pervasiveness of wrongdoing within the corporation, including
the complicity in, or condonation of, the wrongdoing by corporate
management;

3. the corporation's history of similar conduct, including prior crimi-
nal, civil, and regulatory enforcement actions against it;

4. the corporation's timely and voluntary disclosure of wrongdoing
and its willingness to cooperate in the investigation of its agents, includ-
ing, if necessary, the waiver of corporate attorney-client and work product
protection;

5. the existence and adequacy of the corporation's compliance
program;

6. the corporation's remedial actions, including any efforts to imple-
ment an effective corporate compliance program or to improve an ex-
isting one, to replace responsible management, to discipline or terminate
wrongdoers, to pay restitution, and to cooperate with the relevant govern-
ment agencies;

7. collateral consequences, including disproportionate harm to
shareholders, pension holders and employees not proven personally cul-
pable and impact on the public arising from the prosecution; and

8. the adequacy of the prosecution of individuals responsible for the
corporation's malfeasance; [and]

9. the adequacy of remedies such as civil or regulatory enforcement
actions.

2
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2007] NOTE 371

Since its inception, the Thompson Memorandum has alarmed lawyers
generally and white collar criminal defense attorneys in particular. 5 Crit-
ics complain that the "cooperation factor" of the Thompson Memoran-
dum essentially mandates unfettered waivers of guaranteed legal

Thompson Memorandum, supra note 2, at pt. II, § A. Furthermore, the Thomp-
son Memorandum instructs prosecutors to take into account whether the corpora-
tion is protecting its employees in the following way:

[A] corporation's promise of support to culpable employees and agents,
either through the advancing of attorneys fees, through retaining the em-
ployees without sanction for their misconduct, or through providing in-
formation to the employees about the government's investigation
pursuant to a joint defense agreement, may be considered by the prose-
cutor in weighing the extent and value of a corporation's cooperation.

Id. at pt. VI, § B. The Thompson Memorandum justifies these factors as indicia of
cooperation on the basis that "[t]oo often business organizations, while purporting
to cooperate with a Department investigation, in fact take steps to impede the
quick and effective exposure of the complete scope of wrongdoing under investi-
gation." Id. at intro.

5. See The Thompson Memorandum's Effect on the Right to Counsel in Corporate In-
vestigations: Hearing Before the S. Comm. on the Judiciary, 109th Cong. (2006) [herein-
after Leahy Testimony] (statement of Patrick Leahy, Member, Sen. Comm. on the
Judiciary), available at http://judiciary.senate.gov/testimony.cfm?id=2054&wit__id=
3986 (recounting growing number of critics, including American Bar Association
and editorial board of Wall Street Journal, who argue Thompson Memorandum is
"too heavy handed and ... has created a dangerous 'culture of waiver'"); Michael
E. Horowitz & April Oliver, Foreword: The State of Federal Prosecution, 43 AM. CRIM. L.
REV. 1033, 1033 (2006) (noting Thompson Memorandum has been "the focal
point" of dialogue for white-collar criminal defense practitioners since 2003).
Horowitz and Oliver have also criticized the Justice Department's policy on the
grounds that in assessing a corporation's cooperation, "federal prosecutors expect
corporations to both self-report wrongdoing and affirmatively assist the govern-
ment in catching those who engaged in the crimes." Id. at 1038-39. Furthermore,
the scholars comment that "[i]nherent in this process . . . is a demand for full
disclosure of all factual information, which often includes the corporation's waiver
of traditional privileges." Id. at 1039; EarlJ. Silbert & Demme DoufekiasJoannou,
Under Pressure to Catch the Crooks: The Impact of Corporate Privilege Waivers on the Adver-
sarial System, 43 AM. CRIM. L. Rnv. 1225, 1229 (2006) (discussing Thompson Memo-
randum's implicit demand for waivers if corporation hopes to receive cooperation
credit); Stephanie Kirchgaessner, Hardline Justice Department Starts to Feel the Heat,
FIN. TIMEs ASIA, Aug. 2, 2006, The Americas sec., at 2 (notingJustice Department's
policy "has been a sore point for legal experts and business lobbyists, who say it has
unlawfully forced companies and individuals to forgo due process rights to avoid
indictments against a whole company"); Pamela A. MacLean, Defense Bar Smells
Blood: They're Pushing Back Against DOJ Tactics on Legal and Political Fronts, NAT'L L.J.,
Aug. 21, 2006, at S6 (acknowledging there has been "lots of hand-wringing" about
Thompson Memorandum over last three years). But cf. ChristopherJ. Christie &
Robert M. Hanna, A Push Down the Road of Good Corporate Citizenship: The Deferred
Prosecution Agreement Between the U.S. Attorney for the District of New Jersey and Bristol-
Myers Squibb Co., 43 AM. CRiUM. L. Rv. 1043, 1046 (2006) (arguing Thompson
Memorandum brings unity to vast army of prosecutors who are separated by dis-
tance and differing jurisdictions and ensures all prosecutors are adhering to same
underlying principles). "By identifying and discussing the factors federal prosecu-
tors should consider in the corporate fraud context, the Thompson Memo pro-
motes thoroughness and consistency throughout the far-flung Department of
Justice and allows corporate counsel to take action to prevent wrongdoing from
occurring in the first place." Id.
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protections by corporations under investigation, most notably the attor-

ney-client and work product privileges.6 They lament that the guidelines

6. See, e.g., Horowitz & Oliver, supra note 5, at 1039 (noting Thompson Mem-
orandum's evisceration of attorney-client privilege and virtual mandate for waivers
is more than alarming to many people, including U.S. Chamber of Commerce,
several members of Congress, American Bar Association and ACLU); Wray & Hur,
supra note 1, at 1178 (noting critics argue that in order to receive cooperation
credit under Thompson Memorandum, corporations are virtually required to
waive guaranteed rights like attorney-client privilege and work product doctrine);
Carmen Couden, Note, The Thompson Memorandum: A Revised Solution or Just a Prob-
lem?, 30J. CORP. L. 405, 415 (2005) (arguing that "[w]hile the [Thompson] Memo-
randum specifically states that waiver of attorney-client privilege and work-product
doctrine is not an 'absolute requirement' in practice, the government is looking
for a 'blanket waiver of the [protections] before the company has completed its
internal probe'"). Two commentators have stated:

[M]any members of the defense bar believe that, in reality, the Thomp-
son Memo makes waiver a prerequisite of avoiding corporate criminal
charges .... Many have viewed this development with alarm, accusing the
government of undermining the attorney-client privilege and skewing the
balance of power drastically and unfairly in the government's favor.

Wray & Hur, supra note 1, at 1172; accord John C. Danforth, Op-Ed, When Enforce-
ment Becomes Harassment, N.Y. TIMES, May 6, 2003, at A31 (criticizingJustice Depart-
ment policy of pressuring corporations to turn over complete results of internal
investigations and waive attorney-client and work product protection if they want
to avoid prosecution); Marvin G. Pickholz & Jason R. Pickholz, Investigations Put
Employees in Tough Spot: Are 'Cooperating' Corporations Violating Constitutional Rights ?,
N.Y. L.J., July 24, 2006, at 10 (commenting that corporations essentially have no
choice but to waive their attorney-client and work product privileges). Pickholz
and Pickholz note that in the present environment

it would be folly for a company with a serious issue to refuse to cooperate
with the prosecutors. However, those prosecutors are demanding that
companies agree, often before an internal investigation has begun or is
concluded, to ferret out their own alleged wrongdoers, turn over their
attorney-client privileged or attorney work product notes and memo-
randa of attorney interviews with those employees, and in some instances
terminate any employees who refuse to cooperate with the company's
investigation.

Id.; see also Joel B. Harris & Andrew I. Stemmer, Risks and Rewards of Waiving the
Attorney-Client Privilege, METROPOLITAN CORP. COUNS., Sept. 2006, at 34 (stating cur-
rent "trend is for prosecutors to place great weight on disclosure of protected in-
formation" and that government investigators "request a privilege waiver almost
out of hand"). In fact, some regulators have even "pressur[ed] corporations to
sign privilege waivers before the internal investigation even started and any evi-
dence of wrongdoing was discovered." Id.; cf Couden, supra, at 422 (stating one
way to interpret prosecutorial behavior is to consider that Justice Department is
not charging corporation because that corporation refuses to waive its attorney-cli-
ent privilege, but rather that it is charging corporation based on its non-coopera-
tion with government investigation, among other factors). But see The Thompson
Memorandum's Effect on the Right to Counsel in Corporate Investigations: Hearing Before
the S. Comm. on the Judiciary, 109th Cong. (2006) [hereinafter McNulty Testimony]
(statement of PaulJ. McNulty, Deputy Att'y Gen., U.S. Dep't ofJustice), available at
http://judiciary.senate.gov/testimony.cfm?id=2054&wit-id=2742 (saying coopera-
tion is but one factor to which prosecutors look and characterizing Thompson
Memorandum as "nothing more than a structured recitation of what common
sense would lead a prosecutor to consider"). McNulty deemphasized the "cooper-
ation" element of the Thompson Memorandum, stating:

372
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have given prosecutors virtually unchecked power that undermines the
very nature of our adversary system.7

With respect to one of the nine factors listed in the Thompson Memo-
cooperation-one factor or element a prosecutor may weigh in assessing
the adequacy of cooperation is the completeness of the company's disclo-
sure, including, whether the company identified the culprits, made wit-
nesses available, disclosed the results of any internal investigation, and, if
necessary, waived attorney-client and work product protections. Waiver
then is one sub factor or element that might come into play in evaluating
one of the nine factors in the Thompson analysis. Thus, recent criticisms
of our position on waiver tend to distort its importance in the overall
charging decision by inaccurately describing waiver as essential or the
only thing prosecutors consider. Let me be very clear: a corporation that
chooses not to waive the privilege will not necessarily be charged. Coop-
eration is but one factor in the analysis and waiver is considered in weigh-
ing the adequacy of the cooperation, but it is not a litmus test for
cooperation.

Id. Therefore, the memo itself contradicts the claim that the government de-
mands a waiver in every instance of corporate investigation. See Mary Beth
Buchanan, Effective Cooperation by Business Organizations and the Impact of Privilege
Waivers, 39 WAKE FoREsT L. REv. 587, 597 (2004) (stating "claims that the sanctity
of the attorney-client privilege is being undermined by the Department's assess-
ment of cooperation by organizations defendants are greatly overstated"). But see
George Ellard, Making the Silent Speak and the Informed Wary, 42 Am. CRIM. L. REv.
985, 991-92 (2005) (stating Thompson Memorandum has weakened constitutional
protections); Kathryn Keneally & Kenneth M. Breen, The KPMG Deferred Prosecu-
tion: Warning Flags for Defense Rights, CHAMPION, Nov. 2005, at 44, available at http://
www.criminaljustice.org/public.nsf/0/63al 7c1dlbe6d973852570de0078fd34 (ar-
guing Thompson Memorandum has removed constitutional checks against
prosecutorial zeal).

7. See, e.g., The Thompson Memorandum's Effect on the Right to Counsel in Corporate
Investigations: Hearing Before the S. Comm. on the Judiciary, 109th Cong. (2006) [here-
inafter Sheppard Testimony] (statement of Mark B. Sheppard, Partner, Sprague &
Sprague), available at http://judiciary.senate.gov/testimony.cfm?id=2054&witid=
5744 (stating Thompson Memorandum policies have "so drastically altered the en-
forcement landscape that they threaten the very foundation of our adversarial sys-
tem of justice"); Pickholz & Pickholz, supra note 6 (stating Thompson
Memorandum is degrading adversarial system of justice). "Little heed is paid to
traditional notions of the right to counsel, right not to bear witness against oneself,
or the prohibitions upon government punishment for the mere invocation of
rights." Id.; see also Ellard, supra note 6, at 991 (stating Thompson Memorandum is
moving justice system away from adversarial origins). "The approach to law en-
forcement embodied in the Thompson Memorandum can fairly be described as
moving the process governing the American system away from the form the Foun-
ders expressly meant it to take-an accusatorial system-and toward something
they feared-an inquisitorial system." Id.; cf Congress Is Pressed to Halt Erosion of
Corporate Attorney-Client Privilege, 90 Antitrust & Trade Reg. Rep. (BNA) No. 2244, at
249-50 (Mar. 10, 2006) (criticizing Thompson Memorandum as destroying hal-
lowed attorney-client privilege); Harris & Stemmer, supra note 6 (noting widely
held belief that Thompson Memorandum tramples on revered principles of Amer-
ican jurisprudence); Lorraine Woellert, Just Saying "No" to Uncle Sam-The Backlash
Against Prosecutors Coaxing Companies to Waive Attorney-Client Privilege, Bus. WEEK,
Jan. 23, 2006, at 37, 38, available at http://www.businessweek.com/ magazine/
content/06-04/b3968064.htm (noting concern of civil liberties groups and busi-
ness interests that Thompson Memorandum is sacrificing traditional legal
protections).

2007] NOTE
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VILLANOVA LAW REVIEW

In United States v. Stein,8 a federal district judge in New York invali-
dated part of the Memorandum because it violated the Fifth and Sixth
Amendments. 9 The invalidated portion directed prosecutors to consider
the corporation's advancement of legal fees to employees under criminal
investigation when deciding whether to indict the corporation. 10 Judge
Lewis A. Kaplan declared in no uncertain terms that a company's decision
to pay its employees' defense costs should bear no relationship to whether
that corporation is deemed to be "cooperating" with a government investi-
gation.1 1 Stein is the first judicial strike against the Thompson Memoran-
dum.12 The decision leaves the door wide open for future constitutional
challenges to the most widely criticized aspects of the Thompson Memo-
randum, namely that corporations currently have a Hobson's choice: ei-
ther waive the attorney-client and work product privileges or forfeit
cooperation credit from prosecutors. 13

This Casenote discusses the impact of Stein on the Justice Depart-
ment's ability to enforce its cooperation guidelines under the Thompson
Memorandum. Part II provides the relevant history of the last decade,
which led to the current culture surrounding corporate criminal investiga-
tions.14 Part III discusses the facts giving rise to Stein and explores Judge

8. 435 F. Supp. 2d 330 (S.D.N.Y. 2006).
9. See id. at 356 (describing constitutional violations).
10. See id. (stating that legal fee advancement provision of Thompson Memo-

randum violates Fifth and Sixth Amendment because, in effect, it forces corpora-
tion to waive right to counsel and right against self-incrimination).

11. See id. at 364 (noting corporation's decision to advance legal fees should
not be indicative of whether corporation is "cooperating").

12. See Horowitz & Oliver, supra note 5, at 1034 (calling Stein "the first serious
legal challenge to the Thompson Memorandum");John C. Coffee,Jr., The Envelope
Please: Best Southern District Rulings, N.Y. L.J., July 20, 2006, at 5 (stating Stein is "the
first judicial decision questioning and curtailing federal prosecutorial actions"
under Thompson Memorandum); Rodney Peck, United States v. Stein: DOJ Policy
Threatening Companies with Indictment Based Upon Advancement of Employee Legal Fees
Ruled Unconstitutional, MONDAQ Bus. BRIEFING, Aug. 9, 2006, available at 2006
WLNR 13714223 ("The ruling in the [Stein] case is the first major criticism from
the bench of tactics that federal prosecutors have adopted since the wave of corpo-
rate scandals that erupted after the collapse of Enron.").

13. See, e.g., Horowitz & Oliver, supra note 5, at 1034 (opining that Stein leaves
Thompson Memorandum vulnerable to further judicial scrutiny and saying it will
"spawn similar litigation in other jurisdictions"); accord Timothy P. Harkness & Car-
mel E. Gabbay, U.S. v. Stein: Rewriting the Rules of Corporate Cooperation with Govern-
ment Investigations, METROPOLITAN CORP. COUNS., Aug. 2006, at 19 ("While [the
Stein] decision was focused on the issue of advancement of legal fees, [Judge
Kaplan's] analysis supports various arguments that other portions of the Thomp-
son Memorandum, including demands for privilege waivers, are similarly unconsti-
tutional."); MacLean, supra note 5 (noting that while Stein only dealt with legal fees
aspect, "[w ] hite-collar defense lawyers around the country believe other tactics out-
lined in the Thompson memo are just as vulnerable to constitutional attack, in-
cluding demands that companies waive their attorney-client privilege during
criminal investigations").

14. For a further discussion of why corporations are so willing to cooperate
with government investigations, see infra notes 19-28 and accompanying text.

[Vol. 52: p. 369
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Kaplan's analysis of the case. 1 5 Part IV explores the enthusiastic reception
Stein has received in the legal community and elaborates on the most com-
pelling criticisms of the Thompson Memorandum.1 6 Part V summarizes
the most relevant developments since the decision,1 7 and Part VI discusses
the likely short- and long-term impact of Stein.18

II. JUSTICE DEPARTMENT POLICY: COOPERATE OR ELSE

Federal prosecutors are bound by law to use the Thompson Memo-
randum when determining whether a corporation is cooperating.1 9 Cor-
porations facing a criminal investigation know that full cooperation with
the government is often the only way to avoid indictment, which is re-
garded as a corporate death sentence. 20 Even short of indictment, the

15. For a further discussion of the background of the KPMG case and Judge
Kaplan's legal analysis, see infra notes 29-82 and accompanying text.

16. For a further discussion of the legal community's response to Stein and
the most compelling criticisms of the Thompson Memorandum, see infra notes 83-
118 and accompanying text.

17. For a further discussion of the most relevant developments since the Stein
decision, see infra notes 119-33 and accompanying text.

18. For a further discussion of the likely impact of Stein, see infra notes 134-83
and accompanying text.

19. See United States v. Stein, 435 F. Supp. 2d 330, 338 (S.D.N.Y. 2006) (stat-
ing Thompson Memorandum, unlike Holder Memorandum, is binding on all fed-
eral prosecutors). Describing how the Thompson Memorandum became binding
on all federal prosecutors, Judge Kaplan stated:

In late 2001, Enron, Global Crossing, Tyco International, Adelphia Com-
munications and ImClone, among other companies, found themselves in
worlds of trouble, much of it apparently of their own making. Bankrupt-
cies and criminal prosecutions followed including, notably, the indict-
ment of Enron's auditors, Arthur Andersen LLP-an indictment that
resulted in the collapse of the firm, well before the case was tried. And
on July 11, 2002, the President issued Executive Order 13271, which es-
tablished a Corporate Fraud Task Force... headed by United States Dep-
uty Attorney General Larry D. Thompson .... Unlike its predecessor,
however, the Thompson Memorandum is binding on all federal
prosecutors.

Id. at 337-38; see also, Amalie L. Tuffin, Recent Ruling in KPMG Case Puts Government
Tactics in the Spotlight, LOCALTECHWIRE.COM, July 12, 2006, http://www.localtech
wire.com/article.cfm?u=14495 (stating "[f]ederal prosecutors are bound by the
principles set forth in ... the Thompson Memorandum, in deciding whether to
indict a corporation or other business entity"). Since Stein, the Justice Department
has updated its corporate prosecution guidelines in a document known as the "Mc-
Nulty Memorandum," which supersedes the Thompson Memorandum. For a fur-
ther discussion of the Justice Department's latest changes to its corporate
prosecution policy, see infra notes 145-46 and 156-65 and accompanying text.

20. See Ellard, supra note 6, at 987 (describing criminal indictment as "lethal,
even for venerable institutions"). Indictment often threatens the very existence of
a corporation, as the post-Enron collapse of Arthur Anderson, a 90-year-old organi-
zation, illustrates. See id. (noting devastating impact of indictment on Arthur An-
derson's existence). Not even the reversal of Andersen's conviction by a
unanimous Supreme Court in 2005 could resurrect the firm, since Andersen was
destroyed by the indictment alone. See id. (same). Therefore, it is "the possibility
of avoiding indictment" that "creates a strong incentive for business organizations

2007] NOTE 375
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VILLANOVA LAW REVIEW

Memorandum.146 Previously, the Justice Department had responded to
criticism of the so-called waiver requirement of the Thompson Memoran-
dum in several ways.14 7 First, the government contended the Thompson
Memorandum contained the same language regarding waiver as did its
predecessor, the "Holder Memorandum."1 48 Second, although most in-
vestigations necessitate certain waivers, the government does not seek dis-
closure of all privileged materials.149 Third, the government argued that
it willingly enters into confidentiality agreements with companies so that
privileged information cannot be used in other litigation against those
companies.1 50 Finally, the government alleged that it had not seen any
empirical evidence to support the criticism that waiver-related concerns
have inhibited companies from freely reporting misconduct or turning
over the results of internal investigations.'51

Nonetheless, critics argued that the burdens associated with corpo-
rate cooperation in a government investigation, namely waiver of privi-
leges, is simply too high a price to pay.152 Immediately following the Stein
decision, the Justice Department issued a press release stating the govern-

146. See McNulty Memorandum, supra note 145; see also Marcia Coyle, The Mc-
Nulty Memo: Real Change or Retreat ?, N.J. L.J., Dec. 25, 2006, at 17 (stating McNulty
Memorandum replaces Thompson Memorandum).

147. For a further discussion of arguments defending the Thompson Memo-
randum, see infra notes 148-51 and accompanying text.

148. SeeWray & Hur, supra note 1, at 1175 (pointing out that waiver policy was
in place before and changed very little by Thompson Memorandum). Compare
Thompson Memorandum, supra note 2, at pt. II, § A, 4 (noting that prosecutors
will consider "the corporation's timely and voluntary disclosure of wrongdoing and
its willingness to cooperate in the investigation of its agents, including, if necessary,
the waiver of corporate attorney-client and work-product protection"), with Holder
Memo, supra note 2, at pt. II, § A, 4 (containing identical language).

149. See Wray & Hur, supra note 1, at 1176 (noting government does not seek
waiver of all privileged materials but rather wants "roadmap" of sorts to uncover
criminal wrongdoing); see also, e.g., Privilege in Peril? Debate Heats Up at Federalist
Society Event, CORP. CRIME REP., Jan. 12, 2006, at 4, available at http://www.corpo-
ratecrimereporter.com/privilegeO 1206.htm (declaring government only requires
corporation to provide enough material so that government may do its job
efficiently).

150. See Wray & Hur, supra note 1, at 1176 (discussing government's use of
confidentiality agreements to assuage fears of corporations cooperating with gov-
ernment investigations that are worried about being forced to disclose that same
information in other litigation); see also The Justice Department's Rational Approach to
Deterring Corporate Crime, METROPOLITAN CORP. COUNS., July 2005, at 53 (outlining
government's use of confidentiality agreements as means to protect corporations
that choose to cooperate with government investigations from waiver issue in third
party litigation).

151. SeeWray & Hur, supra note 1, at 1176 (recounting government's defense
of Thompson Memorandum); see also Interview with United States Attorney James B.
Comey Regarding Department ofJustice's Policy on Requesting Corporations Under Criminal
Investigation to Waive the Attorney Client Privilege and Work Product Protection, U.S.
ATr's BULL., Nov. 2003, at 1, 3 (stating government has seen no proof that waiver
provision is deterring corporations from cooperating fully).

152. For a further discussion of the argument that the Thompson Memoran-
dum mandates waiver of privilege, see supra note 6.
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ment remained committed to the policies of the Thompson Memoran-
dum, and defended its hardball tactics as necessary in an era of corporate
scandal and greed. 153 Ultimately, though, it could not withstand the viru-
lent opposition to its policies embodied in the Stein decision. 154

The latest revision to Justice Department policy makes several
changes to the Thompson Memorandum; whether those changes are sig-
nificant remains uncertain.1 5 5 For prosecutors requesting privileged
materials, the McNulty Memorandum creates a two-tiered approach based
on the type of information involved.1 56 Regardless of the sort of informa-
tion involved, waivers may only be sought in "rare circumstances[,]" and
federal prosecutors will be required to establish a "legitimate need" for
privileged information.1 57 More importantly, prosecutors will need to ob-
tain written approval from the Deputy Attorney General before asking for
waivers from companies under investigation. 158 Additionally, and most
significantly with respect to Stein, a company's decision to advance attor-
ney fees will only be taken into account under the most extraordinary of
circumstances. 

15 9

153. See Alexandra A.E. Shapiro & Robert J. Malionek, Value of Cooperation:
McNulty Memo Impact on DOJ, N.Y. L.J., Dec. 27, 2006, at 4 (stating after Kaplan's
ruling, Justice Department issued statement saying that "'[t]he department re-
mains committed to the principles and guidance set out in the Thompson memo-
randum"' (footnote omitted)).

154. See Gina Passarella, White Collar Bar Wants More from Department of Justice,
L. INrELLIGFNCER, Dec. 14, 2006, at I ("After pressure from judges, Congress and
the corporate world, the Justice Department announced this week a series of policy
changes that aim to stop prosecutors from using a corporation's refusal to share
certain information as a check against the company when it comes time to decide
whether to prosecute.").

155. For a further discussion of the impact the changes, if any, the McNulty
Memorandum will bring to the policies of the Justice Department, see infra notes
156-65 and accompanying text.

156. See McNulty Memorandum, supra note 145, at pt. VII, § B, 1 2 (outlining
two-tiered approach for disclosure of privileged materials); see also Coyle, supra
note 146 (noting there are two different categories of privileged materials at issue
under McNulty Memorandum). For Category 1 materials, or factual information
such as "key documents, witness statements or purely factual interview memo-
randa," the prosecutor will have to ask approval from the U.S. attorney who in turn
will consult with the assistant attorney general of the Justice Department's Crimi-
nal Division before any waiver approval can be sought. See McNulty Memorandum,
supra note 145, at pt. VII, § B, 1 2 (discussing differing approaches to waiver de-
pending on type of information sought). For Category 2 materials, such as attor-
ney-client communications, legal advice or non-fact attorney work product the U.S.
attorney will be required to obtain written permission from the Deputy Attorney
General before seeking any waiver. See id. (same).

157. See McNulty Memorandum, supra note 145, at pt. VII, § B, 1 2 (respond-
ing to criticism of Thompson Memorandum and creating more rigorous system for
prosecutors to go through in order to obtain privileged information).

158. See id. (instituting high level approval requirement in order to obtain
waivers).

159. See id. at pt. VII, § B, 1 3 (eliminating legal fees from prosecutors' arsenal
in charging analysis); see also Coyle, supra note 146 ("[T]he memo changes the
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These latest revisions have elicited mixed reviews. 160 While some re-
main cautiously optimistic, neither the American Bar Association nor the
Association of Corporate Counsel appear impressed with the Justice De-
partment's latest revisions, saying the new policy "falls far short"' 6 1 and
comes "a day late and a dollar short."' 62 Perhaps the largest complaint is
that under these new guidelines, "[t]he pressure to waive privilege still
remains unabated."' 63 While the "culture of waiver" that existed under the
Thompson Memorandum may "dissipate to a degree," corporations will
still have a powerful incentive to appear as cooperative as possible by vol-
untarily waiving attorney-client and work product privileges. 164 Although
a policy overhaul was thought to be long overdue, many wonder whether
these latest changes will have any real impact.' 6 5

C. Critics Still Fear Justice Department Will Plow Ahead with Its Waiver Policy
Absent Congressional Intervention

Critics remain apprehensive that, unless the Justice Department is
forced to modify its policy more vigorously, the issues surrounding waivers
of privilege will go unaddressed.' 66 Some have called for Congress to step

department's practice to conform with U.S. DistrictJudge Lewis Kaplan's ruling on
legal fees in the government's litigation against KPMG.").

160. See Steve Lash, Critics Assail Latest Waiver Policy, CHI. DAILY L. BULL., Dec.
19, 2006, at 3 (discussing concerns that despite new limitations of McNulty Memo-
randum, prosecutors will remain able to consider waiver of privilege inappropri-
ately when making charging decisions).

161. See id. (stating new policy does not do enough to prevent prosecutorial
interference with attorney-client privilege).

162. SeeJason McLure, DOJ Revises Corporate Fraud Procedures, N.J. L.J., Dec. 18,
2006, at 31 (claiming Justice Department tinkering on latest policy revisions does
not go far enough).

163. See Coyle, supra note 146 (highlighting most significant criticism of latest
revisions to Justice Department policy and stating "although they prohibit prosecu-
tors making charging decisions from considering a corporation's refusal to provide
'the most sensitive' attorney-client information, they do allow favorable considera-
tion when a company agrees").

164. See Lauren J. Resnick and Anjula Garg, Proposed Evidence Rule 502: Moni-
tor's Privilege Created?, N.Y. L.J., Dec. 20, 2006, at 4 (stating many problems that
existed under Thompson Memorandum remain under McNulty Memorandum).

165. See Passarella, supra note 154 (questioning whether McNulty Memoran-
dum will play any real role in easing critics' concerns).

166. See Donohue Testimony, supra note 95 (asking Senate Judiciary Commit-
tee to "invalidate the provisions of DOJ's Thompson Memorandum and similar
policies at other federal agencies that prevent executives and employees from
freely, candidly and confidentially consulting with their attorneys .. . either
through oversight of the Department ofJustice or by enacting legislation"); Mathis
Testimony, supra note 117 (recommending that Committee urge Justice Depart-
ment "to modify the Thompson Memorandum to prohibit prosecutors from de-
manding, requesting, or encouraging . . .that companies [take any] .. . type of
punitive action against employees or other corporate agents as a condition for
receiving cooperation credit"); The Thompson Memorandum's Effect on the Right to
Counsel in Corporate Investigations: Hearing Before the S. Comm. on the Judiciary, 109th
Cong. (2006) [hereinafter Weissman Testimony] (statement of Andrew Weiss-
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in legislatively and implement a form of the selective waiver doctrine to
limit third parties' ability to use information the government has obtained
from corporations through waivers of privileges. 167 Congressional action
to protect limited disclosures to law enforcement may go a long way to
ameliorate concerns about and criticisms of the Thompson Memoran-
dum.168 At the peak of Congressional disgust with the Thompson Memo-
randum and just five days before the McNulty Memorandum was
announced, Senator Arlen Specter introduced legislation called The At-
torney-Client Protection Act of 2006, which would have overturned por-
tions of the Thompson Memorandum and its policies. 169 Despite the
recent changes, there is wide speculation that Specter will reintroduce his
legislation in the new session of Congress if he feels the revisions fall short
of addressing the waiver issues of the Justice Department's policy. 170

Some critics have also suggested reforming corporate criminal liability law
so that the government would stop prosecuting corporations and instead
simply charge employees who committed the crimes. 171

man, Partner, Jenner & Block LLP), available at http://judiciary.senate.gov/testi-
mony.cfm?id=2054&witid=5743 (stating prosecutors have interpreted Thompson
Memorandum to mean that, from earliest moments of criminal investigation of
corporation, it is appropriate to seek blanket waiver of all attorney-client communi-
cations); cf. Meese Testimony, supra note 20 (stating Congress should pass legisla-
tion to protect corporations that waive privilege from third party litigation and to
preserve employees' rights).

167. See, e.g., Meese Testimony, supra note 20 (suggesting legislation address-
ing waiver provision might ease current malaise of Thompson Memorandum).

168. See Donohue Testimony, supra note 95 (asking Congressional committee
either to institute oversight of Justice Department or invalidate waiver and fees
payment provisions of Thompson Memorandum, which prevent corporate employ-
ees from confiding in corporation's attorneys).

169. See Attorney-Client Privilege Protection Act of 2006, S. 30, 109th Cong.
(2006) (striving "[t] o provide appropriate protection to attorney-client privileged
communications and attorney work product").

170. See Ralph Lindeman & Robert Wilhelm, DOJ Limits Consideration of Privi-
lege Waivers in Criminal Matters, 38 Sec. Reg. & L. Rep. (BNA) No. 49, at 2087 (Dec.
18, 2006) ("Specter told reporters Dec. 7 that he intends to reintroduce his bill in
the next Congress if the Justice Department does not respond satisfactorily to his
concerns. A committee aide told BNA Dec. 12 that Specter is reviewing the revised
policy and had no immediate public comment.").

171. See Weissman Testimony, supra note 166 (stating issues critics have with
Thompson Memorandum "are symptoms of a larger problem with the current
state of the law of criminal corporate liability" and that "[a] rethinking of criminal
corporate liability is in order"); Hasnas, supra note 140 (asserting current policy of
prosecuting corporations for behavior of specific employees is misguided). Hasnas
comments:

When should corporations be subject to criminal punishment? Perhaps
never. These entities cannot be imprisoned, only fined; and the fines are
paid by the corporations' shareholders. The defining characteristic of
the modern publicly traded corporation is the separation of ownership
and control: Shareholders do not control the actions of corporate em-
ployees. Thus, imposing criminal punishment on a corporation, rather
than on the employees who committed the offense, punishes shareholders who
are innocent of wrongdoing.
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It remains to be seen whether the McNulty Memorandum will bring

any real change, and change may depend more on the extent to which the

Justice Department implements the McNulty Memorandum's policies

than on the content of the substantive changes themselves. As Senator
Patrick Leahy has stated, "the proof of the Department's commitment to
honoring the legal and constitutional rights of defendants will be in the

pudding."'
72

D. Conclusion

Overzealous investigative tactics used by prosecutors incited criticism
of the Thompson Memorandum largely because they all but require blan-
ket waivers of attorney-client and work product privileges. 173 More funda-
mentally, the institutionalization of the Thompson Memorandum by the

Justice Department has resulted in the erosion of basic legal rights. 174

While Stein only narrowly assailed the Thompson Memorandum, it is
nonetheless a severe blow to questionable prosecutorial tactics em-
ployed in recent years aimed at combating corporate fraud.' 75 Stein will

Id. Hasnas suggests that corporations should not be held criminally liable if they
have done everything possible to prevent their employees from acting illegally. See
id. (noting impossibility for corporations to "guarantee that there will be no inten-
tional violations of law by rogue employees" or even "inadvertent[ ] violat[ions of]
the law" by ordinarily law-abiding employees). Hasnas describes the current cli-
mate of corporate "cooperation" in the following way:

Under current law, whenever an employee comes under suspicion of
criminal wrongdoing, the corporation must choose between betting the
company's future that its employee will be exonerated, and doing
whatever DOJ demands to avoid indictment. Faced with these alterna-
tives, it is hardly surprising that most corporations waive their privileges,
cut off their employees' legal fees and refuse to enter into joint defense
agreements with them, and fire them if they refuse to cooperate with the
government.

Id. Finally, the author suggests that one way to modify the current problem inher-
ent in the Thompson Memorandum is to refrain from prosecuting corporations
unless there has been corporate misconduct, as opposed to individual employee
criminal wrongdoing within the larger framework of a corporation, stating:

Adopting a standard for corporate criminal liability that requires wrong-
ful corporate action for corporate conviction would, by restoring the bal-
ance of power between the prosecution and the corporate defendant to
one more appropriate to an adversarial system of justice, remove the
source of DOJ's coercive power.

Id.
172. See Senator Patrick Leahy, Reaction of Senator Patrick Leahy (D-Vt.),

Ranking Member and Incoming Chairman, Senate Judiciary Committee, (Dec. 12,
2006), http://leahy.senate.gov/press/200612/121206.html (discussing potential
for continued Justice Department policy modification).

173. For a further discussion of the argument that the Thompson Memoran-
dum mandates waivers, see supra note 6.

174. For a further discussion of the criticism that the Thompson Memoran-
dum is striking at heart of adversarial system of justice and trampling on constitu-
tional rights, see supra note 7 and notes 88-118 and accompanying text.

175. For a further discussion of how people in the legal community are en-
couraged by Stein, see supra notes 127-33 and accompanying text.
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have a wide-ranging impact on criminal investigations and corporate re-
sponses to such investigations.' 76 The decision is merely the prelude to
further attack on other objectionable aspects of the Thompson Memoran-
dum. 17 7 Stein has already influenced what the government can and cannot
use to measure the cooperation of corporations attempting to avoid indict-
ment. 7 8 Already it has all but eliminated the objectionable legal fees as-
pect of Justice Department policy in criminal corporate prosecutions.1 7 9

Furthermore, it has jumpstarted legislation addressing the selective waiver
doctrine.18 0 Despite these latest revisions, the Justice Department's policy
governing prosecution of corporations is still increasingly under attack.' 81

The continued outcry against the Thompson Memorandum and the en-
thusiasm with which Stein has been met makes it likely that the decision
will retrospectively be seen as the catalyst for modifying the waiver provi-
sion of the Justice Department's policy.18 2 Despite recent revisions, more
extensive ones are necessary to clearly safeguard corporations' attorney-
client and work product privileges, not only to protect them from

176. For a further discussion of how the Stein decision has had an immediate
impact on prosecutorial behavior and has reassured critics of the Thompson Mem-
orandum, see supra notes 127-33.

177. See Hammel & Malionek, supra note 95 (declaring Stein decision leaves
Thompson Memorandum susceptible to further attack). Commenting on the im-
plications of the Stein decision, Hammel and Malionek state:

In concluding that the Thompson Memorandum violates the Due Pro-
cess Clause because of its legal fee advancement provision, the court went
out of its way to mention that another factor to be considered under a
government's cooperation framework-though not at issue in Stein-is
whether a company fails to waive attorney-client protections. Accord-
ingly, the government's conduct in Stein provides a window into the zeal
with which it seeks cooperation from companies under investigation and
measures that cooperation against the factors set forth in the Thompson
Memorandum-including whether the privilege has been waived.

Id.

178. See McLure, supra note 162 (noting it was Kaplan's criticism articulated
in Stein decision, along with Congressional pressure and lobbying campaign con-
ducted by business and legal groups that led to Justice Department's modifications
to Thompson Memorandum). Referring to the Stein decision, one former federal
prosecutor stated the Department of Justice was essentially "'compelled to make
these changes in the face of judicial and Congressional scrutiny."' Id.

179. For a further discussion of how the McNulty Memorandum revised the
Thompson Memorandum with respect to legal fees, see supra note 159 and accom-
panying text.

180. See Hammel & Malionek, supra note 95 (stating Stein will impact future of
selective waiver doctrine). For a discussion of the selective waiver doctrine, see
supra notes 93-95 and accompanying text and note 101.

181. See, e.g., Hasnas, supra note 140 (noting Thompson Memorandum has
come under intense scrutiny and discussing possible modifications to guidelines as
result).

182. For a further discussion of the argument that Stein leaves the door open
to challenge other aspects of Thompson Memorandum, see supra notes 83-133 and
accompanying text.
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prosecutorial badgering, but also-and more importantly-to safeguard
the fundamental constitutional rights that underlie those privileges.18 3

Lauren E. Taigue

183. For a further discussion of the outcry for modifications to the Thompson
Memorandum, see supra notes 138-54, 160 and 163 and accompanying text.
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