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Notes

IS IMMIGRATION STILL EXCLUSIVELY A FEDERAL POWER? A
PREEMPTION ANALYSIS ON LEGISLATION BY

HAZLETON, PENNSYLVANIA REGULATING
ILLEGAL IMMIGRATION

"We do not care where they come from, we do not care what language
they speak, but an illegal alien is not welcome in Hazleton!"'

I. INTRODUCTION

Although regulating immigrants entering into the United States is ex-
clusively within the power of the federal government, the power to regu-
late illegal aliens already in the country may be shifting to cities and states
as federal immigration officers are unable to enforce all immigration laws
effectively. 2 The United States has attempted to control the influx of ille-
gal aliens, but it has struggled to slow the migration rate and has done

1. LouisJ. Barletta, Mayor, City of Hazleton, Pa., Address to the Hazleton City
Council (July 13, 2006), available at http://www.hazletoncity.org/CityCouncil-
Speech.julyj13 2006.pdf [hereinafter City Council Speech] (discussing Hazleton's
firm stance on illegal immigration).

2. See, e.g., Immigration & Small-Town Justice: Locals Step In When Washington
Can't Get Its Act Together, PHILA. DAILY NEWS, Aug. 28, 2006, at 13 (discussing how
federal government's failure to enact immigration reform led to Hazleton enact-
ing immigration ordinance); Diane Solis, Cities, States Tackle Illegal Immigration on
Their Own: Conflicting Laws and a Bitter Divide Emerge, DALLAS MORNING NEWS, Aug.
26, 2006, at IA ("Efforts by cities and states to crack down on illegal immigration
are gaining traction across the country as an overhaul of the nation's immigration
laws stalls in Congress.").

An immigrant is defined as "A person who arrives in a country to settle there
permanently." BLACK'S LAw DICTIONARY 765 (8th ed. 2004). Immigration is defined
as "[t]he act of entering a country with the intention of settling there perma-
nently." Id.; see also De Canas v. Bica, 424 U.S. 351, 355 (1976) (defining regula-
tion of immigration as determination of who is permitted to be admitted into
United States and whether or not person is permitted to remain).

A note on terminology: The term "illegal alien" is used throughout this paper
to define someone who is not lawfully admitted to the United States of America as
defined by the Federal Immigration Statutes. See Immigration and Nationality Act,
8 U.S.C. § 1101 (2006) (providing definitions). Although generally termed "illegal
alien," other commonly used terminology include "illegal immigrant" and "unau-
thorized alien." The term is not used in this paper to show any racist stereotypes
and is only used to denote someone who is in the United States in violation of the
Federal Immigration Statutes.

Additionally, the term "unlawful worker" is used as a term of art by the city of
Hazleton, and is identical to the federally defined "unauthorized alien." It only
applies to whether a person is considered unauthorized to work within the United
States.
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little to control immigrants who remain illegally.3 Currently, the popula-
tion of illegal aliens is between nine and twelve million.4 Yet, as the num-

3. See Sheila Jackson Lee, Why Immigration Reform Requires a Comprehensive Ap-
proach That Includes Both Legalization Programs and Provisions to Secure the Border, 43
HARv. J. ON LEGIS. 267, 272-73 (2006) (concluding that current federal immigra-
tion laws are not effectively limiting rate of migration or having intended effects of
limiting employment of unauthorized aliens). "While IRCA has been anecdotally
effective in curtailing the employment of some undocumented workers, its overall
effect during the past twenty years has been insignificant." Id. Additionally, the
number of illegal aliens in the United States has grown such that deportation pro-
ceedings would be inadequate. See id. at 273 (noting lack of resources available for
deportation proceedings and that "[a]ll of the eight to eleven million undocu-
mented immigrants currently living in the United States would be entitled to re-
moval hearings before an immigration judge as well as the right to appeal adverse
decisions to the Board of Immigration Appeals"); see also Clear Law Enforcement
for Criminal Alien Removal Act of 2005, H.R. 3137, 109th Cong. (2005) (stating
purpose of proposed legislation is: "To provide for enhanced Federal, State, and
local assistance in the enforcement of the immigration laws, to amend the Immi-
gration and Nationality Act, to authorize appropriations to carry out the State
Criminal Alien Assistance Program, and for other purposes."). Recognizing that
the federal government was not effectively regulating illegal immigrants, the bill
would have provided additional funding and training to local enforcement officers
who aid in enforcing federal immigration laws. See id. § 7 ("[T] he Secretary of
Homeland Security shall make grants to States and political subdivisions of States
for procurement of equipment, technology, facilities, and other products that fa-
cilitate and are directly related to investigating, apprehending, arresting, detain-
ing, or transporting immigration law violators, including additional administrative
costs incurred under this Act."). The bill also required the distribution of training
manuals to aid in the detection and apprehension of illegal aliens. See id. § 10
(providing funding for training of local officials to enforce federal immigration
laws).

While this bill remains in the House, another bill is currently in the Senate.
See generally Homeland Security Enhancement Act of 2005, S. 1362, 109th Cong.
(2005) (stating purpose of proposed legislation is "[t]o provide for enhanced Fed-
eral enforcement of, and State and local assistance in the enforcement of, the
immigration laws of the United States, and for other purposes"). Both bills would
allow state and local law enforcement officers to enforce civil immigration law. See
Tiffany Walters Kleinert, Note & Comment, Local and State Enforcement of Immigra-
tion Law: An Equal Protection Analysis, 55 DEPAUL L. REv. 1103, 1104 (2006) (assert-
ing that both bills would increase enforcement efficiency of federal immigration
law but would also create other problems, including illegal aliens avoiding all po-
lice contact for fear of deportation).

4. See Elisabeth J. Sweeny Yu, Note, Addressing the Economic Impact of Undocu-
mented Immigration on the American Worker: Private RICO Litigation and Public Policy,
20 NOTRE DAME J.L. ETHICS & PUB. POL'v 909, 914 (2006) (estimating population
of undocumented immigrants to be between nine and ten million in 2005); Steven
A. Camarota, Immigrants at Mid-Decade, A Snapshot of America's Foreign-Born Popula-
tion in 2005, BACKGROUNDER 4 (2005), http://www.cis.org/articles/2005/backl405
.pdf (last visited Oct. 8, 2006) (estimating illegal alien population in United States
to be more than ten million and total immigration population, legal and illegal, to
be over thirty-five million); Federation for American Immigration Reform: How Many
Illegal Aliens ? http://www.fairus.org/site/PageServer?pagename=iic-immigration
issuecentersb8ca (last visited Oct. 8, 2006) (providing statistics on number of ille-
gal aliens within United States). It is also estimated that the number of undocu-
mented immigrants is growing by 300,000 people per year. See Prospects for
American Workers: Immigration's Impact: Hearing Before the Subcomm. on Immigration,
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ber of illegal aliens increases, the federal government is neither providing
enough support to slow down the rate of immigration nor policing those
currently in the United States.5 Meanwhile, some of the communities that
illegal immigration affects significantly are small towns and cities.6

As Congress continued its never-ending debate over immigration re-
form, on May 10, 2006, two men shot and killed Derek Kichline on a street
in Hazleton, Pennsylvania, a small mining town eighty miles northwest of
Philadelphia. 7 Both suspects were illegal aliens from the Dominican Re-
public.8 The following day, a fourteen-year-old boy, who was also an illegal
alien, fired gunshots into a city playground.9 As a result of these two high-
profile crimes, on July 13, 2006, the city of Hazleton, Pennsylvania passed
the Illegal Immigration Relief Act Ordinance (the "Original Ordi-

Border Security, and Claims of the Comm. on the Judiciary, 108th Cong. 27-29 (2003)
[hereinafter Griswold Statement] (testimony of Daniel T. Griswold, Cato Institute)
(providing statistics on rate of immigration). In 1986, the United States govern-
ment gave amnesty to nearly 2.8 million people who had been in the country ille-
gally but had been employed in specific industries for certain time periods; thus,
the number of illegal aliens could be even higher. See Kleinert, supra note 3, at
1103 (estimating illegal alien population to be nearly ten million even after Con-
gress granted amnesty in 1986).

5. See Daniel Booth, Note, Federalism on Ice: State and Local Enforcement of Federal
Immigration Law, 29 HARV. J.L. & PUB. POL'V 1063, 1065 (2006) (examining lack of
federal agents, roughly 2000, required to enforce immigration policies and
regulations).

6. See Gaiutra Bahadur, Riverside Warned of Second Lawsuit, PHILA. INQUIRER,
Sept. 21, 2006, at BI (reporting that Riverside, NewJersey enacted its Illegal Immi-
gration Ordinance in response to 1500 illegal aliens from Brazil and Central
America draining town resources); Michael Powell & Michelle Garcia, Pa. City Puts
Illegal Immigrants on Notice, WASH. POST, Aug. 22, 2006, at A3 ("But the big change
came half a decade back when Latinos-Puerto Ricans, who are citizens of the
United States, and Dominicans-began driving west on Interstate 80, fleeing the
high housing prices and cacophony of inner-city New York, Philadelphia and
Providence.").

7. See Milan Simonich, Hazleton Draws a Hard Line: Ordinance Aimed at Illegal
Immigrants Puts Mayor Center Stage, PITTSBURGH POST-GAZETTE, Aug. 27, 2006, at Al
(noting criminal acts that led to passing of Illegal Immigration Relief Act).

8. See id. (asserting two suspects who killed Derek Kichline were illegal
immigrants).

9. See id. (providing details of crime committed by illegal alien that led Hazle-
ton to seek to regulate illegal aliens within community). The Mayor of Hazleton
believes that illegal aliens have had negative effects on his city, stating:

Recent crimes-the shooting on Chestnut Street, the discharge of fire-
arms at the Pine Street Playground, and high profile drug busts-have
involved illegal immigrants. Sadly, some of those allegedly involved in
those crimes were detained by other law enforcement officials over the
years, but were somehow allowed to remain in this country. They eventu-
ally migrated into Hazleton, where they helped create a sense of fear in
the good, hardworking residents who are here legally.

Louis J. Barletta, An Open Letter from Mayor Lou Barletta, http://www.hazleton
city.org/illegal-immigration.petition.htm (last visited Oct. 13, 2006) [hereinafter
Open Letter].

20071 NOTE 333
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nance"). 0 Soon after the Original Ordinance was passed, several other

locales throughout the country passed similar legislation.'1

10. See Hazleton, Pa., Ordinance 2006-10 (July 13, 2006), http://www.prldef
.org/Civil/Hazleton/hazleton%20legal%20documents/Hazleton%200rdinance
.pdf.pdf [hereinafter Original Ordinance]. The Original Ordinance provides:

Any entity or any parent, affiliate, subsidiary or agent of any entity... that
employs, retains, aids or abets illegal aliens or illegal immigration into the
United States, whether directly or by or through any agent, ruse, guise,
device or means, no matter how indirect, and even if the agent or entity
might otherwise be exempted from this section, or violates any provision
of this Ordinance, shall from the date of the violation or its discovery,
whichever shall be later, be denied and barred from approval of a busi-
ness permit, renewal of a business permit, any city contract or grant as
follows ....

Id. § 4. Further, "[i]llegal aliens are prohibited from leasing or renting property
[in the city of Halzeton]." Id. § 5 (A); see also City Council Speech, supra note 1 (pro-
viding basis for enactment of Original Ordinance); Leti Volpp, Impossible Subjects:
Illegal Aliens and Alien Citizens, 103 MICH. L. REv. 1595, 1601 (2005) (developing
theory of some that illegal aliens have tendency to commit criminal acts because
they were willing to violate, knowingly, laws of United States by entering country
without authorization). "Because the 'wetback' starts out by violating a law.... it is
easier and sometimes appears even more necessary for him to break other laws
since he considers himself to be an outcast, even an outlaw." Id. (quoting MAE
NGA, IMPOSSIBLE SUBJECTS: ILLEGAL ALIENS AND THE MAKING OF MODERN AMERICA

149 (Princeton Univ. Press 2004) (quoting INS official); Steve Mocarsky, Hazleton
Area Sees Steady Crime Hike: Review of Stats Shows Cops There Are Clearing Cases Better
Than Rest of County, WILKES-BARRE TIMES LEADER, Oct. 1, 2006, at A3 (providing
evidence that Hazleton crime rate has increased over last five years and "number
of crimes investigated by state police in Hazleton has nearly doubled").

There have been other occurrences nationally of illegal aliens, some of whom
federal authorities have at one time detained, committing serious crimes. See
Brian Blomquist et al., INS Lunacy Forces City to Keep Thugs, N.Y. POST, Feb. 28, 2003,
at 2 (elaborating on brutal gang-rape and murder of woman in New York by five
men on December 18, 2002, four of whom were illegal aliens and three of whom
had criminal records yet were not deported); Blaine Harden & Tim Golden, The
Hunt for a Sniper: The Suspects; Suspects Spent Year Traveling, Nearly Destitute, N.Y.
TIMES, Oct. 25, 2002, at Al (noting that Lee Malvo, who participated in deadly
Washington D.C. shooting spree, was illegal alien from Jamaica); Marisa Taylor,
Backlogs at INS Generate Criticism, FORT WORTH STAR-TELEGRAM, Dec. 5, 1999, at 1
(detailing how illegal alien, Angel Resendiz, "Railway Killer," was released by Immi-
gration and Nationality Service after being suspect in series of gruesome murders);
Armando Villafranca, Immigrants Fear Shooting Will Cause a Backlash, Some Say, Hous-
TON CHRON., Sept. 26, 2006 at B5 (reporting that "Juan Leonardo Quintero, a 32-
year-old Mexican national [and illegal alien], was charged with capital murder in
the death of Houston police officer Rodney Johnson following a routine traffic
stop").

11. See Powell & Garcia, supra note 6, at A03 (stating "four neighboring mu-
nicipalities in Pennsylvania and Riverside, NJ., already have passed identical ordi-
nances" and "[s]even more cities, from Allentown, Pa., to Palm Beach, Fla., are
debating similar legislation"); Joyce Howard Price, Towns Take a Local Approach to
Blocking Illegal Aliens, WASH. TIMES, Sept. 20, 2006, at A03 (discussing legislation
passed in Suffolk County, N.Y., that "bars contracts with employers who hire illegal
aliens"). But see George Brennan, Sandwich Won't Act on Illegals, CAPE COD TIMES,

Sept. 26, 2006, http://www.capecodonline.com/cctimes/sandwichwonxt26.htm
(last visited Oct. 12, 2006) (stating voters in Sandwich, Massachusetts chose not to
enact legislation that would "target businesses known to have hired illegal aliens");

4

Villanova Law Review, Vol. 52, Iss. 2 [2007], Art. 5

https://digitalcommons.law.villanova.edu/vlr/vol52/iss2/5



On August 15, 2006, the American Civil Liberties Union (the
"ACLU") and the Puerto Rican Legal Defense and Education Fund (the
"PRLDEF") filed a lawsuit in the United States District Court for the Mid-

dle District of Pennsylvania challenging the constitutionality of the Origi-
nal Ordinance and seeking an injunction preventing its enforcement, that

was set to take effect on September 11, 2006.12 Hazleton, believing it had
the right to protect its citizens from burdens caused by illegal aliens, en-
acted an amended version of the Illegal Immigration Relief Act Ordi-
nance' 3 (the "Revised Ordinance") in an effort to withstand the legal
challenge. 4 The court stipulated that Hazleton must provide the ACLU
and PRLDEF twenty days notice prior to enforcement of the Revised Ordi-

nance to renew their challenge.1 5 The Mayor of Hazleton stated that the
Revised Ordinance would be enforced on November 1, 2006.16 In re-

Jim Lockwood, Newton Backs Off on Illegal Immigrants: Town Now Has Doubts Proposals
Will Hold Up, STAR-LEDGER, Sept. 26, 2006, at 13 (noting that Newton, New Jersey,
decided not to pass ordinance aimed at illegal aliens and instead to wait and see
what happens with Hazleton, Pa).

12. See Complaint at 2, Lozano v. City of Hazleton, 3:06-cv-015860-JMM (M.D.
Pa. Aug. 15, 2006), http://www.prldef.org/Civil/Hazleton/hazleton%201egal%20
documents/Complaint.pdf [hereinafter Complaint] (alleging that regulation of im-
migration is exclusively federal power and that Hazleton's ordinance is pre-
empted); see also Bahadur, supra note 6, at BI (reporting that ACLU and other civil
liberties groups announced plans to sue Riverside unless city revokes its illegal im-
migration bill, that is based on Original Ordinance).

An amended Complaint was filed on October 10, 2006, that provided addi-
tional support for the substantive claims of the Original Complaint. See generally
First Amended Complaint, Lozano v. City of Hazleton, 3:06-cv-015860-JMM (M.D.
Pa. Oct. 20, 2006), http://prldef.org/Civil/Documents/first%20amended%20
complaint%2010-31-06.pdf.

13. Hazleton, Pa., Ordinance 2006-18 (Sept. 8, 2006), available at http://www
.hazletoncity.org/090806/2006-1 8%20_llegal%20Alien%20Immigration%2ORe-
lief%20Act.pdf [hereinafter Revised Ordinance] (revising Original Ordinance).

14. See Emilie Lounsberry, Illegal-Immigrant Laws Spur Two Suits: Measures in
Hazleton, Pa., and Riverside Head to Court, PHILA. INQUIRER, Aug. 16, 2006, at Al
(quoting Mayor of Hazleton saying that "[tihe city has taken what we believe to be
proper legal steps in making Hazleton uncomfortable for illegal aliens, who are
the root of some of Hazleton's crimes, without directly infringing on their rights,"
and noting that city already began amending Original Ordinance after lawsuit was
filed); Wade Malcolm, Ordinance Under Review, CITIZENS' VOICE (Wilkes-Barre, Pa.),
Nov. 26, 2006, http://www.zwire.com/site/news.cfm?newsid=17514216&BRD=
2259&PAG=461&dept~id=455154&rfi=6 (noting two immigration specialists volun-
teered to rewrite Original Ordinance).

15. See Julia Preston, Pennsylvania Town Delays Enforcing Tough Immigration
Law, N.Y. TIMES, Sept. 2, 2006, at All (reporting Mayor of Hazleton agreed not to
enforce Original, however, he still plans to revise ordinance and fight any subse-
quent lawsuits); Milan Simonich, Hazleton City Council Delays Law to Get Rid of Illegal
Immigrants, PITrSBURGH POsT-GAZETrE, Sept. 2, 2006, at BI (discussing agreement
providing that Hazleton will not enforce its Original Ordinance, and "[s] hould the
city council approve a new law, enforcement also would be delayed for at least 20
days. Both stipulations were accepted by U.S. District Judge James M. Munley of
Scranton, who is presiding over the lawsuit").

16. See L.A. Tarone, City to Enforce IIRA in Nov., STANDARD SPEAKER (Hazleton,
Pa.), Oct. 13, 2006, available at http://www.prldef.org/Civil/Hazleton/Hazleton

2007] NOTrE
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336 VILLANOVA LAW REVIEW [Vol. 52: p. 331

sponse, the ACLU filed a second lawsuit days before the Revised Ordi-
nance was to go into effect, seeking an injunction preventing enforcement
of the ordinance. 17 Judge James Munley issued a temporary restraining
order, valid until November 14, which he extended further to provide
both sides time to prepare for trial set to begin on March 12, 2007.18

This Note analyzes whether Hazleton's Revised Ordinance is pre-
empted by federal immigration laws. Part II of the Note summarizes the
history of illegal immigration and immigration regulation in the United

.htm (follow "City to enforce IIRA in Nov." hyperlink) (announcing Hazleton will
begin enforcement of Revised Ordinance on Nov. 1, 2006, and officially giving
ACLU and PRLDEF twenty days to file for injunction); see also Steve Mocarsky, New
Immigration Law Enacted: The Hazleton Measure Punishes Businesses That Hire Illegals
and Landlords Who Harbor Them, WILKEs-BARRE TIMES LEADER (Pa.), Sept. 22, 2006,
at A3 ("[Mayor] Barletta said he expects the new ordinance will be enforced 'by
Nov. 1, [2006] if not sooner.' He said it will be 'even more defensible' in court, as
well as more effective in deterring the employment of illegal immigrants because
'punishment is immediate."'). "Barletta enlisted help from Kris Kobach, the U.S.
Attorney General's former chief immigration law adviser, and the Federation for
American Immigration Reform to defend the city." Id. (reporting Mayor of Hazle-
ton bringing experts in to defend its Revised Ordinance).

17. See Michael Rubinkam, Pa. Town's Immigration Law Challenged, CBS NEWS,
Oct. 30, 2006, http://www.cbsnews.com/stories/2006/10/31/ap/national/main
D8L3BOBGO.shtml (reporting ACLU filed lawsuit challenging constitutionality of
Revised Ordinance); see also Press Release, American Civil Liberties Union, Coali-
tion Returns to Court Over Harsh Anti-Immigrant Law in Hazleton (Oct. 30, 2006),
http://www.aclupa.org/pressroom/coalitionreturnstocourtove.htm (providing ba-
sis for lawsuit seeking that Revised Ordinance not be enforced). The ACLU be-
lieves that the Revised Ordinance and other similar immigration ordinances:

[V]iolate the U.S. Constitution's Supremacy Clause by seeking to over-
ride federal law and the exclusive federal power over immigration, and
because they violate due process and equal protection rights under the
Constitution. Additionally, the groups assert that the ordinances conflict
with Pennsylvania law governing the authorities granted to municipalities
under the Home Rule Charter Law and the Landlord and Tenant Act,
and violate the federal Fair Housing Act.

Id.
18. See Judge Extends Order Blocking Illegal Immigrant Crackdown, BUCKS COUNTY

COURIER TIMES (Bucks County, Pa.), Nov. 7, 2006, at C2 (reporting that Judge
Munley extended temporary restraining order for additional one hundred and
twenty days to allow preparation for trial and hoped that trial would begin within
ninety days); Scott Mocarsky, Hazleton Lawsuit Won't Be Delayed:Judge Denies Requests
to Postpone Trial on City's Illegal Immigration Relief Act, WILKEs-BARRE TIMES LEADER
(Pa.),Jan. 10, 2007, at A2 (denying parties' requests to postpone trial until August
2007 and stating trial would begin on March 12, 2007); Michael Rubinkam, Judge
Blocks Immigrant Crackdown, AssOCIATED PREss, Nov. 1, 2006, available at http://www
.breitbart.com/news/2006/11/01/D8L4BC300.html (reporting thatJudge issued
temporary restraining order believing that "plaintiffs have a 'reasonable
probability' of getting the laws declared unconstitutional" and that enforcement of
ordinance could cause irreparable harm to residents of Hazleton); see also L.A.
Tarone, Munley Furthers Order in IIRA Suit, STANDARD SPEAKER (Hazleton, Pa.), Dec.
19, 2006, http://www.smalltowndefenders.com/public/node/I10 (reporting
Judge James M. Munley issued order protecting plaintiffs from revealing identity
during discovery phase of trial).
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2007] NOTE

States. 19 Additionally, Part II analyzes the current status of illegal immi-

gration, focusing particularly on the effects that illegal immigration has
had on smaller cities. 20 Further, it explains how the lack of action by the

federal government has led Hazleton, and other cities like it, to enact im-
migration legislation. 2 1

Part III provides the analytical framework that a court should apply

when determining whether an ordinance prohibiting the renting of prop-

erty to, and the hiring of, illegal aliens would be preempted under the
Supremacy Clause 22 of the United States Constitution. 23 By applying the

foregoing analytical framework, Part 1V examines the Hazleton Revised

Ordinance, focusing especially on whether particular provisions of the Re-

vised Ordinance are preempted by federal immigration laws, and con-

cludes that the employment and harboring provisions should not be
preempted. 24 Hoping to highlight key concerns with either finding or not

finding preemption of the Revised Ordinance, Part V explores the effects

that the Revised Ordinance may have on illegal and legal aliens. 25

II. BACKGROUND

A. History of Illegal Immigration in the United States

Immigration has long been an integral part of the United States his-

tory; yet, contrary to popular belief, it was not initially considered exclu-
sively a federal power.26 One law professor writes: "[F]or almost a

hundred years, it was unclear whether the federal government was even

19. For a further discussion of the history of immigration in the United States,
see infra notes 26-38 and accompanying text.

20. For a further discussion of the effects of illegal immigration, especially on
cities and towns, see infra notes 39-53 and accompanying text.

21. For a further discussion of how Congress's failure to reform immigration
has led to the enacting of the Original Ordinance, see infra note 53 and accompa-
nying text.

22. U.S. CONST. art. VI, ct. 2.
23. For a further discussion of preemption, and the De Canas three-step test,

see infra notes 54-75 and accompanying text.
24. For a further discussion of whether provisions of the Revised Ordinance

will be preempted by federal immigration law, see infra notes 76-156 and accompa-
nying text.

25. For a further discussion of the effects that the immigration ordinances
have had and may have in the future, see infra notes 157-67 and accompanying
text.

26. See MARGARET C. JASPER, THE LAW OF IMMIGRATION 2 (Oceana Publica-

tions, Inc. 2d ed. 2000) (acknowledging that Alien and Sedition Act of 1798 "gave
the President the authority to deport aliens deemed dangerous"); MARIAN L.
SMITH, Overview of INS History, originally published in A HISTOICAL GUIDE TO THE
U.S. GOVERNMENT (George T. Kurian ed., Oxford Univ. Press 1998) (discussing
history of Immigration and Nationality Service and federal government's desire to
take control of immigration). But see Booth, supra note 5, at 1068-69 (discussing
Virginia and Kentucky Resolutions, which opposed Alien and Sedition Acts and
claimed states retained powers that Constitution did not clearly define).
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intended by the Constitution to have power to regulate immigration." 2 7

Congress had the power to regulate foreign commerce, but it was debata-
ble whether the power to regulate immigration was included within that
regulatory power.28 Following the Civil War, some states enacted their
own immigration laws, but the United States Supreme Court held them to
be unconstitutional, ruling that the regulation of immigration is an exclu-
sive power of Congress. 2 9

Following the Court's decision, immigration continued unrestricted
and conditions in certain areas began to deteriorate, forcing Congress to
enact the Immigration Act of 188230 in an effort to restrict immigration.3 1

27. See DAVID WEISSBRODT, IMMIGRATION LAw & PROCEDURE IN A NUTSHELL 3
(West Publishing Co. 4th ed. 1998) (considering whether immigration regulation
was power given to Congress under Constitution, or whether States retained
power).

28. See id. at 4 (analyzing whether framers intended to give Congress exclusive
power to regulate immigration); see also Chirac v. Lessee of Chirac, 15 U.S. 259,
269 (1817) (holding that naturalization was exclusively federal power). "Congress
shall have [the] [p]ower . . . [t]o establish a uniform Rule of Naturalization, and
uniform Laws on the subject of Bankruptcies throughout the United States." U.S.
CONST. art. I, § 8, cl. 4 (delineating "Naturalization Clause"):

[I] t shall be lawful for the President of the United States at any time dur-
ing the continuance of this act, to order all such aliens as he shall judge
dangerous to the peace and safety of the United States, or shall have rea-
sonable grounds to suspect are concerned in any treasonable or secret
machinations against the government thereof, to depart out of the terri-
tory of the United States ....

The Alien and Sedition Act, ch. 58, 1 Stat. 570 (1798). During the time that Con-
gress was unsure whether it had the power to regulate immigration, it is estimated
that ten million immigrants came to the United States. See WEISSBRODT, supra note
27, at 5 (noting large number of immigrants came to United States during 1800s);
see also JASPER, supra note 26, at 2 (describing immigration policy of United States
as "open door policy" for first 100 years after independence from Great Britain);
Diana Vellos, Dedication, Immigrant Latina Domestic Workers and Sexual Harassment,
5 AM. U. J. GENDER & L. 407, 415 (1997) ("Between 1820 and 1880, political and
economic conditions brought over 2.8 million Irish immigrants to the United
States. German Catholic immigrants also came during the 1840s.").

29. See Henderson v. Mayor of City of N.Y., 92 U.S. 259, 274 (1875) (holding
that states are not permitted to restrict immigration because regulation of immi-
gration "has been confided to Congress by the Constitution" and "that Congress
can more appropriately and with more acceptance exercise it than any other body
known to our law, state or national"); see also SMITH, supra note 26 (noting states
passed own laws restricting immigration following Civil War).
Although the Constitution "did not specifically address the issue of immigration
... it did provide Congress with some authority concerning aliens within the enu-

merated powers." See JASPER, supra note 26, at 1 (explaining that Congress has
authority to regulate immigration under Commerce Clause, Naturalization Clause,
War Power Act and Migration and Important Clause).

30. The Passenger Act, ch. 374, 22 Stat. 186, 186-87, 190 (1882) (placing re-
quirements and limits on vessels carrying passengers to United States).

31. See JASPER, supra note 26, at 2 (noting immigration laws enacted in 1882
"contained provisions which excluded criminals, certain mentally disabled per-
sons, prostitutes, and persons who were likely to need public assistance" and im-
posed fifty cent head tax on each immigrant); SMITH, supra note 26 (discussing
history of Immigration and Nationality Service).

[Vol. 52: p. 331
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20071 NOTE

V. IMPACT AND EFFECTS OF HAZLETON'S IMMIGRATION ORDINANCE

Many cities and towns are awaiting the court decision on the Hazleton
ordinance.150 If the Revised Ordinance is overturned, it is unlikely that
other cities will enforce their own immigration ordinances.15 1 Addition-
ally, Congress may be forced to legislate an area of the law that some be-
lieve it has been trying to avoid.' 52 On the other hand, if Hazleton is
successful, towns around the country will proceed to enact their own ver-
sions of the Revised Ordinance.153

If a court finds that the Revised Ordinance is not preempted by fed-
eral laws, the effects could be chaotic and catastrophic.154 There are

a federal issue than a local issue, it's not exclusively a federal issue[.] In each case,
one would have to ask whether Congress has spoken on the issue.").

150. See Tien-Shun Lee, Newton Defers Illegal-Immigration Fines: Town Weighs Pe-
nalizing Businesses, Landlords That Hire, House Them, DAILY RECORD (Morristown,
N.J.), Sept. 29, 2006, at 54 (stating that town is waiting to see result of challenge to
Hazleton ordinance before determining whether to enact its own immigration leg-
islation); Wade Malcolm, Wilkes-Barre Taking a Wait-And-See Approach to an Illegal
Immigration Ordinance, CITIZENS' VOICE (Wilkes-Barre, Pa.), Oct. 7, 2006, http://
www.citizensvoice.com/site/news.cfm?newsid=17297007&BRD=2259&PAG=461 &
deptid=455154&rfi=6 (same); Laura Parker, Court Tests Await Cities' Laws on Immi-
grants, USA TODAY, Oct. 9, 2006, at 3A ("At the state level, lawmakers in 33 states
have passed 78 bills, most of them imposing restrictions similar to the city mea-
sures, the National Conference of State Legislatures says."); Powell & Garcia, supra
note 6, at A03 (listing cities considering enacting similar legislation); see also Edito-
rial: Hazleton Ordinance Exacerbates Problem, READING EAGLE (Reading, Pa.), July 23,
2006, http://www.readingeagle.com/blog/editorials/archives/2006/07/hazleton
_ordina.html ("In fact, there are communities all over the country who are on the

verge of passing similar ordinances.").
151. See Lee, supra note 150 ("'Due to the pre-emption in federal law, and as a

cost-saving measure to Newton taxpayers, the town council has made an economi-
cally wise decision to table this issue until resolution of the existing litigation in
Hazleton, Pa.,' a statement posted on the town's Web site read.").

152. See Allison Brophy Champion, The Federal Government Has Failed, CULPEP-

PER STAR EXPONENT (Culpepper, Va.), Oct. 10, 2006, http://www.starexponent
.com/servlet/Satellite?pagename=CSE/MGArticle/CSE_MGArticle&c=MGArticle
&cid=1149191066501 (quoting Mayor of Culpepper, Virginia saying "[t]he Town
believes the federal government has failed to secure its borders, adequately track
visa recipients or enforce work site laws, allowing illegal immigration to thrive, with
record numbers of persons entering the United States illegally and allowing others
who entered legally to overstay their visas"); Julia Malone, Immigration, ATLANTA

JOURNAL-CONSTITUTION, Aug. 6, 2006, at D1 (announcing Congress put immigra-
tion reform on hold for August recess even though "local officials and residents
are losing patience with the federal government's failure to resolve the issue").

153. See id. (noting Newton, New Jersey "keeping an eye" on Hazleton and
may enact its immigration bill if Hazleton successful in court).

154. See Elizabeth Llorente, Closing Its Borders N.J. Town Has Illegal Immigrants
Feeling Unwelcome, THE RECORD (Bergen County, N.J.), Oct. 8, 2006, at A01 (quot-
ing one immigrant of Riverside, NewJersey as saying, "Many of my friends have left
to Delaware, Pennsylvania, Florida. Immigrants who are still here just stay indoors.
They're afraid they'll be arrested or attacked if they go outside."); L.A. Tarone,
Suit Challenges Illegals Crackdown, STANDARD SPEAKER (HAZLETON, Pa.), Oct. 31,
2006, http://www.smalltowndefenders.com/public/node/77 ("'Immigration re-
form is an important issue but if every little town like Hazleton across the 50 states
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nearly 12 million illegal aliens in the United States, many of whom do not

have high school degrees, and none of whom will be able to remain in any

city that enacts a copycat ordinance. 155 Illegal aliens will be forced to

move to cities without immigration ordinances, and those new cities will

have to incur the additional costs to handle the increased population.1 56

Further, if Congress amends the federal immigration laws to preempt

the Revised Ordinance but does reform federal immigration law, many of

the problems Hazleton was concerned about will still exist.157 The federal

immigration laws will still not be enforced effectively, and the incentive of

employment will still attract immigrants.1 58 Hazleton and cities consider-

ing similar ordinances will likely clamor for federal immigration reform,

makes up their own rules about immigration, we're going to be left with an even
bigger mess,' ACLU Legal Director Witold J. Walczak told Associated Press Mon-
day evening."); Editorial, supra note 150 (reporting that some legal Latino re-
sidents in Hazleton believe ordinance directed at them). Additionally, some
believe that local immigration ordinances may "embolden individuals to openly
discriminate against foreigners and treat them all as illegal immigrants." See
Llorente, supra (discussing possible effects of immigration ordinances).

155. See Parker, supra note 150 (reporting number of cities and states consid-
ering adopting ordinances similar to Hazleton, prohibiting illegal from remaining
in city). But see Malone, supra note 152 (reporting that one Illinois County consid-
ering welcoming illegal aliens who are forced to leave their towns because of Ha-
zleton-like ordinances). "County Commissioner Roberto Maldonado wants to
create a 'sanctuary county' to shield undocumented workers from deportation un-
til immigration reform makes its way through Congress." Id. (noting example of
welcoming illegal aliens who are forced to leave their towns because of Hazleton-
like ordinances).

156. See Stacy Brown, Scranton Officials Believe Illegal Immigrants Heading Their
Direction City's Council President: People Are Moving Because of Hazleton's Restrictive Ordi-
nance, CITIZENS' VoIcE (Wilkes-Barre, Pa.), Oct. 7, 2006, http://www.citizensvoice
.com/site/news.cfm?newsid=1 7297006&BRD=2259&PAG=461 &deptid=455154&
rfi=6 ("We've watched people pick up in the middle of the night and move away
and, from what I understand, they've moved to Scranton," said Hazleton Mayor
Lou Barletta .... If they were legal, they wouldn't pick up like that and move.");
Powell & Garcia, supra note 6, at A03 ("'I see illegal immigrants picking up and -
some Mexican restaurants say business is off 75 percent,' [Mayor] Barletta says.
'The message is out there.'"); see also Price, supra note 11 (stating in Valley Park,
MO, where immigration legislation recently passed, that immigrants fled high-
crime apartment complex shortly after passage of immigration bill). Pennsylvania
City Council President Judy Gatelli recently said, "I have asked that we get a copy
of Hazleton's ordinance and review it because the illegal immigrants are coming
here from Hazleton .. . [and] ([t]hat) is wrong and it must be stopped." See
Brown, supra (noting comment by Pennsylvania City Council PresidentJudy Gatelli
regarding Hazleton's ordinance and desire to effectively regulate illegal
immigrants).

157. See Editorial, Immigration & Small-Town Justice: Locals Step In When Wash-
ington Can't Get Its Act Together, PHILA. DMALY NEWS, Aug. 28, 2006, at 13 (reporting
towns enacting immigration laws to fill in gaps in federal immigration enforce-
ment, that is not controlling "influx of illegal immigrants").

158. See id. (noting that job opportunities and inexpensive housing have led
illegal aliens to arrive in small towns like Hazleton).

[Vol. 52: p. 331
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but their collective voice may not be enough to convince Congress to focus
less on border patrol and to address local issues. 15 9

On the other hand, if the Revised Ordinance is overturned, Hazle-
ton's efforts may not be for naught. 160 First, Hazleton was able to amend
the Original Ordinance quickly once the faults were pointed out in the
Complaint, so it is feasible that Hazleton will be able to amend again to
strengthen the Revised Ordinance even more. 161 Second, the mere threat
of enforcing the Revised Ordinance has lessened the number of reported
crimes and caused many people, who are believed to be illegal aliens, to
leave the city. 1 62 Finally, the Original and Revised Ordinances, by high-
lighting some of the weaknesses in the current immigration scheme, may

159. See Secure Fence Act of 2006, H.R. 6061, 109th Cong. (2006) (referred
to President Sept. 29, 2006) ("To establish operational control over the interna-
tional land and maritime borders of the United States."); Enhanced Border Secur-
ity and Visa Entry Reform Act of 2002, H.R. 3525, 107th Cong. (2001) (enacted)
("To enhance the border security of the United States, and for other purposes.").
One commentator assessed the progress of the federal government's measures:

The Intelligence Reform and Terrorism Prevention Act of 2004 called for
at least 2,000 more Border Patrol agents per year along our border with
Mexico to stop the unrelenting flow of people and illegal drugs into this
country. But the Bush administration provided funding for only around
200 additional agents. President Bush then promised to deploy by Au-
gust 6,000 National Guard troops to support the U.S. Border Patrol on
the border with Mexico. Now, in mid-July, having already missed a June
deadline, fewer than 900 have moved into place along the border.

Lou Dobbs, Bush, Senate 'Lackeys' Reach New Low, July 19, 2006, http://www.cnn
.com/2006/US/07/11/dobbs.julyl2/index.html. One analyst comments that re-
cent immigration reform has failed to address four main issues. See Marc R. Rosen-
blum, "Comprehensive" Legislation vs. Fundamental Reform: The Limits of Current
Immigration Proposals, Migration Policy Inst., Jan. 2006, at 1-2, http://www.migra-
tionpolicy.org/pubs/PolicyBriefl3_JanO6- 3.pdf (theorizing current immigration
reform bills fail to address (1) visa shortages; (2) "over-reliance on temporary non-
immigrants"; (3) poor regulation of wage depression; and (4) large population of
illegal aliens residing in United States).

160. See Elizabeth Skrapits, Barletta Records Message Urging Voters to Support
Santorum, CITIZENS' VOICE (Wilkes-Barre, Pa.), Oct. 11, 2006, http://www.citizens
voice.com/site/news.cfm?newsid=1 7311002&BRD=2259&PAG=461 &deptjid=
455154&rfi=6 (noting Mayor of Hazleton in national spotlight after enacting Re-
vised Ordinance and involved in various political campaigns).

161. See, e.g., Revised Ordinance, supra note 13 (revising Original Ordinance for
second time in two months); Hazleton, Pa., Ordinance 2006-17 (revising Original
Ordinance for first time); Original Ordinance, supra note 10 (initially prohibiting
renting of property to, and hiring of, illegal aliens).

162. See Michael Rubinkam, Bidding Adios to Hazleton: This Week, City's Illegal
Immigration Law Takes Effect. Hispanic Exodus is Under Way, Many Say, MORNING
CALL, Oct. 30, 2006, at Al (reporting many Hispanics, both illegal and legal, have
left Hazleton in fear of enforcement of Revised Ordinance, and noting that police
chief said "officers ... are not responding to as many calls" as before). On the
other hand, if Hispanics, who are legal immigrants, are leaving Hazleton, the Re-
vised Ordinance is causing unintended consequences. See id. (noting unintended
consequences of Hazleton ordinance). A Dominican reported that he felt "pres-
sure" from other residents prior to enforcement of Revised Ordinance. See id.
(same).

2007] NOTE 365
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persuade Congress to enact legislation that will remedy local problems,
including the employment of illegal aliens. 163 Immigration reform has

been on the floor of the House and Senate several times, but Congress has
not enacted any substantial changes in nearly a decade. 16 4

Nevertheless, necessitating Congressional action may not solve Hazle-
ton's problems, because some believe Congress should legalize the illegal
aliens currently in the United States. 165 Alternatively, however, there has
been a strong movement to allow local officials to enforce immigration
laws because of the recognition that the federal immigration scheme does

163. See Milan Simonich, Hazleton Draws a Hard Line: Ordinance Aimed at Illegal
Immigrants Puts Mayor Center Stage, PITTSBURGH POsT-GAzETrE, Aug. 27, 2006, at Al
(reporting the views of local resident who stated that "[t]he federal government
has not been doing enough to stop illegal immigration. When Mayor Barletta ad-
vanced his initiative, it brought him national attention. I hope that will force the
federal government to take some more direct action"); see also David M. Brown, Pa.
Poll Finds Support for Local Immigration Laws, PITTSBURGH TRIBUNE-REv., Oct. 23,
2006, http://www.pittsburghlive.com/x/pittsburghtrib/news/cityregion/s_
476252.html (reporting about recent statewide poll in Pennsylvania in which sixty-
five percent support Revised Ordinance, and would "back similar laws in their
communities").

164. For a discussion of recent attempts by Congress to reform immigration,
see supra note 38 and accompanying text. One recent bill provided:

Notwithstanding any other provision of law and reaffirming the existing
inherent authority of States, law enforcement personnel of a State or a
political subdivision of a State have the inherent authority of a sovereign
entity to investigate, identify, apprehend, arrest, detain, or transfer to
Federal custody aliens in the United States (including the transportation
of such aliens across State lines to detention centers), for the purpose of
assisting in the enforcement of the immigration laws of the United States
in the normal course of carrying out the law enforcement duties of such
personnel. This State authority has never been displaced or preempted
by a Federal law.

Border Security and Interior Enforcement Improvement Act of 2006, S. 2377,
109th Cong. § 231 (2006) (referred to Comm. on Judiciary, Jan. 27, 2006) (noting
recent attempts by Congress to reform immigration).

165. See Ron Smith, For Immigration Reform-Keys Are Guest Worker, Amnesty,
SOUTHWEST FARM PRESS (Houston, Tex.), Sept. 7, 2006, at 1 (discussing provisions
of proposed Senate bill that "would allow those undocumented workers to come
forward, pay back taxes, a fine and leave the country for a short period and then
come back legally"); see also Joel Pfeffer, Editorial, Work They Must: Congress Must
Finally Create Incentives for Aliens to Play By the Rules, PITTSBURGH POsT-GAZETTE, Mar.
31, 2006, at B7 (commenting undocumented aliens "clamoring" for Congress to
grant amnesty like it did in 1986, but better course would be to create incentives
for migrant workers to comply with law); Griswold Statement, supra note 4, at 29
(asserting that "legalized system would, in one stroke, bring a huge underground
market into the open").

Part of the reason many support legalizing illegal aliens present in the United
States is that there is a strong belief that the country cannot do anything about
them. See Lee, supra note 3, at 273 (predicting that Immigration Board could not
handle sheer volume of removal proceedings to remove millions of illegal aliens in
United States). One report states that the Immigration Board can only handle
3000 appeals per month, meaning it would take centuries to handle claims of ille-
gal aliens currently in the country. See id. (noting capacity of Immigration Board
to handle appeals).
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not protect smaller cities and towns efficiently, which may allow Hazleton
to regulate illegal immigrants without the Revised Ordinance. 1 66 No mat-
ter what the outcome of the Revised Ordinance, Hazleton has exposed a
significant preemption loophole in the federal immigration scheme; and,
as illegal immigrants move out of Hazleton following the passing of the
Revised Ordinance, Mayor Barletta has so far succeeded in his goal of
making illegal aliens unwelcome in Hazleton. 167

Eric L'Heureux Issadore

166. See Wishnie, supra note 46, at 1093 (noting in 1996 Congress amended
federal immigration law to allow state and local officials to "arrest and detain an
individual who (1) is an alien illegally present in the United States, and (2) has
previously been convicted of a felony and ordered deported"). Congress also es-
tablished procedures to allow local authorities to enforce federal immigration law
if trained and "written agreement with, and supervision by the Attorney General."
See id. at 1094 (establishing procedures to allow local authorities to enforce federal
immigration law). In addition, in 2002, a media report stated the Department of
Justice "had abandoned its long-standing view that Congress has preempted state
and local police from enforcing civil immigration laws" however, when questioned,
the Department would not confirm this new policy. See id. at 1085-86 (abandoning
long-standing view that Congress has preempted state and local police from en-
forcing civil immigration laws).

167. See City Council Speech, supra note 1 (promoting purpose of Hazleton Im-
migration ordinance).
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