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FEDERAL REGULATION OF ISOLATED WETLANDS:
TO BE OR NOT TO BE?

I. INTRODUCTION

Federal wetlands regulations under section 404 of the Clean
Water Act (CWA) may be “the most controversial issue in environ-
mental law.”! These regulations pit the Nation’s “most biologically-
productive and most rapidly-diminishing ecosystems against
[America’s deeply valued] rights of private ownership and property
development in more than 10,000 individual permit decisions a
year.”? As a result of this inherent tension, isolated wetlands regula-
tions have been the center of substantial litigation and controversy
in the environmental field.?

The controversy has centered on the federal regulation of iso-
lated wetlands that sometimes prevents individuals from carrying
out economically advantageous activities on their own private land.*
Opponents of federal regulation essentially argue that federal su-
pervision of isolated wetlands located within a state’s boundaries
goes beyond the scope of the Commerce Clause due to the absence

1. Oliver A. Houck & Michael Rolland, Federalism in Wetlands Regulation: A
Consideration of Delegation of Clean Water Act section 404 and Related Programs to the
States, 54 Mp. L. Rev. 1242, 1243 (1995). CWA § 404 is the center of federal wet-
lands regulations controversy because its intended scope and application have
been in dispute as far back as 1972. Se¢ id. The basis of CWA jurisdiction is that a
federal program is required to protect, restore and maintain clean water and wet-
lands. See id.; see also Elaine Bueschen, Do Isolated Wetlands Substantially Affect Inter-
state Commerce?, 46 AM. U.L. Rev. 931 (1997). The focus of the controversy has
specifically been on isolated wetlands because they lack a connection to a naviga-
ble body of water. See id. at 933. The center of the controversy is whether isolated
wetlands regulation can be based primarily on the use or potential use of isolated
wetlands as a habitat by migratory birds. See id.; see also Jonathan H. Adler, Wet-
lands, Waterfowl, and the Menace of Mr. Wilson: Commerce Clause Jurisprudence and the
Limits of Federal Wetland Regulation, 29 EnvTL. L. 1, 4 (1999) (noting that this area
initiated both considerable litigation and political controversy).

2. Houck & Rolland, supra note 1, at 1243 n.1 (stating § 404 operates through
negotiating environmentally protective permitting conditions that decrease wet-
land loss).

3. See Bueschen, supra note 1, at 932-33 (noting on-going litigation concern-
ing federal regulation of isolated wetlands); see also Adler, supra note 1, at 4 (rec-
ognizing isolated wetlands regulation has been center of substantial litigation and
political controversies).

4. See Adler, supra note 1, at 4 (stating federal wetlands regulation under
§ 404 of the Federal Clean Water Act [hereinafter CWA] has been one of most
debated areas of environmental policy in recent years). Many of the activities
Corps attempts to regulate are non-commercial and involve such activities as plant-
ing a garden or building an extension onto one’s home. See id. at 34.

(157)
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of a sufficient nexus between isolated wetlands and interstate com-
merce.® In contrast, proponents of federal regulation of isolated
wetlands look beyond the fact that isolated wetlands lack a surface
connection to any navigable body of water and place more empha-
sis on the ecological functions of these wetlands in order to estab-
lish a connection to interstate commerce.®

The underpinnings of isolated wetlands’ regulatory protection
are primarily based on the use or potential use of the wetlands as a
habitat for migratory birds.” Generally, courts have held this ratio-
nale to be within Congress’ Commerce Clause power.® However, a
recent Supreme Court decision, Solid Waste Agency of North Cook
County v. United States Army Corps of Engineers (SWANCC)®, held that
extending the definition of “navigable waters” under CWA to in-
clude intrastate waters used as a habitat for migratory birds exceeds
the authority granted to the United States Army Corps of Engineers
(Corps) under CWA.!? Consequently, SWANCC effectively nar-
rowed the scope of Corps’ jurisdiction over these waters by limiting
its authority over isolated wetlands.

Drawing the line between what constitutes “water” as opposed
to “land” is a difficult task.!! Swamps, marshes, bogs, and other ar-
eas, though not totally aquatic, are far from dry and lie in between

5. See Bueschen, supra note 1, at 933. Opponents base their arguments
against federal regulation of isolated wetlands on the fact that these waters are not
connected, on the surface, to a navigable body of water. See id.

6. See id. (noting different views of isolated wetlands between those who sup-
port federal regulation of isolated wetlands and those who oppose such
regulation).

7. Seeid. This rationale is called the Migratory Bird Rule. See id. at 933 n.12.
For a further discussion of the migratory bird rule, see infra notes 58-75 and ac-
companying text.

8. See Bueschen, supra note 1, at 933-34. The House of Representatives Bill
961, however, if passed, would have prohibited isolated wetlands’ protection based
upon migratory birds’ actual or potential use of the area as a habitat. Seeid. If the
Senate had passed House Bill 961, both the United States Corps of Engineers
[hereinafter Corps] and the Environmental Protection Agency [hereinafter EPA]
may have lost their jurisdiction over isolated wetlands where courts failed to recog-
nize other functions of these waters linking them to interstate commerce. See id.

9. 531 U.S. 159 (2001).

10. See id. at 174. In this case, a consortium of municipalities sued Corps,
objecting to Corps’ exercise of jurisdiction over an abandoned sand and gravel pit
where it planned to develop a site for non-hazardous solid waste. See id. at 159.
The consortium also objected to the denial of a CWA permit to build this site. See
id. For a further discussion of SWANCC and the Court’s reasoning, see infra notes
129-140 and accompanying text.

11. See Craig N. Johnston, 1999-The Year in Review, 30 EnvTL. L. Rep. 10173,
10179 (March 2000) (stating Corps must draw that line between water and land in
order to determine limitations on its power to regulate discharges of fill or
dredged material under CWA).
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bodies of open water and dry land.!2 Therefore, in these areas it is
difficult to distinguish between land and water.3

Isolated wetlands have no connection to other waters and are
thus considered intrastate.!* Consequently, Corps needs some
other link with interstate commerce to assert jurisdiction over the
wetlands under the Commerce Clause.!> As part of its regulations,
Corps established seven standards to assist it in determining
whether a particular connection to interstate commerce warranted
the exercise of its jurisdiction.'® One of those standards, the so-
called migratory bird rule, allows Corps to assert jurisdiction over
waters that are or could be used as a habitat by migratory birds.!”

Until recently, there was considerable controversy in various
courts of appeals about the scope of the migratory bird rule. An
earlier Supreme Court decision discussing the rule seemed to inter-
pret it broadly, extending Corps’ powers.!® The Supreme Court’s
recent decision in SWANCC, however, held that the rule lacks sup-
port in CWA’s text.!® Thus, Corps overstepped its statutory author-
ity.20 Consequently, this decision will have a significant impact on
wetlands preservation and will spark environmental problems af-
fecting the Nation’s waters.

This Comment discusses the issue of whether the presence of
migratory birds on isolated wetlands provides a sufficient nexus to

12. See id. (demonstrating difficulties of determining what is water and what is
land).

13. See id. (stating that recognizing limits of water is complex).

14. See Protection of Environment, 40 C.F.R. § 230.3(s)(3) (2000) (stating
when water has no connection to navigable body of water it is intrastate); see also
Marni A. Gelb, Note, Leslie Salt Co. v. United States: Have Migratory Birds Carried the
Commerce Clause Across the Borders of Reason?, 8 ViLL. EnvTL. LJ. 291, 299 (1997)
(setting forth basis of migratory bird rule).

15. See Gelb, supra note 14, at 299 (suggesting that without surface connection
to other waters Corps needs another basis for federal regulation).

16. See id. at 300. The migratory bird rule was first introduced in 1985. See id.
One of the rule’s standards allows Corps to regulate waters that are or could be
used as a habitat by migratory birds. See id. For a further discussion of the migra-
tory bird rule, see infra notes 58-75 and accompanying text.

17. Seeid. at 301. Corps issued a memorandum, stating “all waterbodies which
are or reasonably could be used by migratory birds are waters of the United States
and should be regulated as such.” Id. at 300. Following this memorandum, Corps
began to regulate waters that were or could be a habitat for migratory birds. See id.
at 301.

18. See United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 133
(1985) (stating Congress chose to broadly define waters covered by CWA, allowing
regulation of waters not deemed navigable).

19. See Solid Waste Agency of Northern Cook County v. United States Army
Corps of Engineers, 531 U.S. 159, 170 (2001) [hereinafter SWANCC].

20. See id.
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interstate commerce, allowing Corps to regulate those waters. Part
IT of this Comment provides an overview of CWA and discusses
Congress’ power under the Commerce Clause as well as Corps’ con-
troversial migratory bird rule. Part II proceeds with a discussion
about the benefits of isolated wetlands and the case law addressing
the Commerce Clause challenges to federal regulation of isolated
wetlands. Part III analyzes whether Corps, under CWA, should be
allowed to assert jurisdiction over isolated waters where the pres-
ence of migratory birds provides the only connection with naviga-
ble waters. Finally, Part IV discusses the impact of the Supreme
Court’s decision in SWANCC.

II. BACKGROUND
A. Overview of CWA

Federal regulation of the Nation’s waters began in the nine-
teenth century with the limited goal of “promot[ing] water trans-
portation and commerce.”?! During the twentieth century, the
goals of federal water regulation shifted from protection of naviga-
bility toward a concern for preventing environmental degrada-
tion.?2 After water pollution emerged as a national concern in the
1960s and 1970s, Congress, in 1972, amended CWA, thereby au-
thorizing the Environmental Protection Agency (EPA) and Corps
to regulate activities affecting the “waters of the United States.”?3

21. Seeid. at 177 (Stevens, J., dissenting) (citing Sam Kalen, Commerce to Conser-
vation: The Call for a National Water Policy and the Evolution of Federal Jurisdiction Over
Wetlands, 69 N.D. L. Rev. 873, 877 (1994)). One attempt to pursue this goal was
through the Rivers and Harbors Act of 1899. See id. The Rivers and Harbors Act
§ 13 “prohibited the discharge of ‘refuse’ into any ‘navigable water’ . . . ‘whereby
navigation shall or may be impeded or obstructed.”” Id. Until 1972, federal con-
trol of wetlands was limited to “waters affected by tidal flow or which have been
used, or are susceptible to use, for interstate or foreign commerce.” MARK A.
CHERTOK, Federal Regulation of Wetlands, in SE98 ALI-ABA 715, at 718-19 (ALI-ABA
Course of Study 2000).

The Rivers and Harbors Appropriation Act of 1899 § 10 prohibited “work” or
the building of structures in navigable waters of the United States, except in accor-
dance with a permit issued by Corps. Seeid. “Th[e] statute was intended to protect
the government’s interest in the navigability of waterways.” Id. at 719.

22. See Kalen, supra note 21, at 877-879 (revealing awakening interest of using
federal power to protect aquatic environment).

23. See Federal Water Pollution Control Act 33 U.S.C. §§ 1251-1387
(1994) [hereinafter CWA]; see also Adler, supranote 1, at 24. Under the Rivers and
Harbors Act § 10, Corps’ primary authority was to regulate the discharge of fill and
dredge material into waterways used for interstate commerce. See id. Corps had
the authority to issue permits for placing structures or filling materials in navigable
waters. See id. This permitting process served as the basis for wetland permitting
under CWA. See id.; see also Christopher N. Challis, Standing Alone in Murky Waters:
Evaluating the Fourth Circuit’s Solitary Stance on Federal Wetlands Regulation, 34 WAKE

https.//digitalcommons.law.villanova.edu/elj/vol13/iss1/5



2002] Mergerian: Federal Regejatiopoflsokaieqh Viietigngs: To Be or Not to Be 161

Many people described CWA “as the first truly comprehensive fed-
eral water pollution legislation.”2¢

The main purpose of CWA was to institute a comprehensive
long-range policy for the eradication of water pollution.?> Under
CWA, Congress desired to restore and maintain “the chemical,
physical, and biological integrity of the Nation’s waters.”?6 Con-
gress also sought to achieve a level of water quality that would pro-
tect and encourage the breeding of fish and wildlife.2?” Although
CWA does not explicitly mention wetlands, the legislative history
suggests that Congress included CWA section 404 to regulate
wetlands.2®

Section 404 authorizes Corps to regulate the discharge of
dredge material into navigable waters.2° The controversy surround-
ing section 404 concerns the ambiguity of the term “navigable wa-
ters.”3® CWA has defined “navigable waters” as “waters of the
United States.”®! This nebulous definition offers little guidance, as

Forest L. REv. 1179 (1999). Although Corps and EPA formerly regulated only
“navigable waters bearing commercial ships,” they have since extended their CWA
jurisdiction to cover all bodies of water, despite any actual connection to a naviga-
ble water. See id.; see also Chertok, supra note 21, at 719 (noting CWA broadened
scope of federal interest beyond simply navigation).

24. SWANCC, 531 U.S. at 179 (Stevens, ., dissenting) (quoting S. Rep. No. 92-
414, at 95 (1971) (stating CWA established “a comprehensive long-range policy for
the elimination of water pollution” by shifting focus of federal water regulation
from protecting navigability to protecting environment).

25. See S. Rep. No. 92414, at 95 (1971), reprinted in 2 LEGISLATIVE HISTORY OF
THE WATER PorruTioNn ConTROL ACT AMENDMENTS OF 1972 (noting long range
goal of CWA).

26. 33 U.S.C. § 1251(a) (1994); see also Gelb, supra note 14, at 291 (stating
Congress promulgated CWA with intention of restoring purity of Nation’s waters).

27. See 33 U.S.C. § 1251(a)(2) (1994). “[I]t is the national goal that . . . an
interim goal of water quality which provides for the protection and propagation of

fish . . . and wildlife and provides for recreation in and on the water.” Id.; see also
Johnston, supra note 11, at 13-14 (noting additional goal of CWA is protection of
wildlife).

28. See S. Rep. No. 95-370, at 10 (1977), reprinted in 1977 U.S.C.C.A.N. 4326,
4336. “[T]he systematic destruction of the Nation’s wetlands is causing serious,
permanent ecological damage . . . [tJhe unregulated destruction of these areas is a
matter which needs to be corrected and which implementation of [§] 404 has
attempted to achieve.” Id.; ¢f. Adler, supra note 1, at 25 (stating that while CWA
broadened Corps’ authority, it was not clear whether federal government had es-
tablished federal authority over wetlands).

29. See 33 U.S.C. § 1344(a) (1994); see also Adler, supra note 1, at 24 (noting
Corps’ authority to issue permits for discharge of dredged material); see also Gelb,
supra note 14, at 297 (explaining purpose of prohibiting certain activities is to
assist CWA in achieving its goal of restoring integrity of Nation’s waters).

30. See Gelb, supra note 14, at 291 (stating controversy focuses on which “wa-
ters” CWA is meant to protect).

31. 33 U.S.C. § 1362(7) (1994); see also Adler, supra note 1, at 25 (indicating
navigable waters definition has been interpreted as providing Corps broader juris-
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it also requires further definition. Originally, Corps read CWA’s
definition of “navigable waters” narrowly.32 However, environmen-
tal groups criticized the Corps’ interpretation of the term, stating
that Congress intended a much broader reading of “navigable wa-
ters.”33 Consequently, Corps issued new regulations that more
closely reflected Congress’ intent.®* In these subsequent regula-
tions, both Corps and EPA included wetlands in their definition of
“navigable waters.”3%

Corps’ new regulations further define “waters of the United
States” as “waters such as intrastate lakes, rivers, streams . . . mud-
flats, sandflats, wetlands, sloughs . . . {where] the use, degradation
or destruction of which could affect interstate or foreign com-
merce.”3® The predominant view is that one of Congress’ inten-
tions behind CWA was to allow as much federal jurisdiction as
possible over the Nation’s waters pursuant to the Commerce

diction under CWA than it previously held under Rivers and Harbors Act); United
States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 133 (1985). The Supreme
Court stated that defining “navigable waters” as “waters of the United States”
makes the term “navigable” of little import. See id.

32. See Challis, supra note 23, at 1193 (stating Corps originally defined naviga-
ble waters as those waters traveled by ship); see also 39 Fed. Reg. 12,119 (1974)
(defining navigable waters as “those waters of the United States which are subject
to the ebb and flow of the tide, and/or are presently, or in the future susceptible
for use for purposes of interstate or foreign commerce.”).

33. See Bueschen, supra note 1, at 936 (noting Corps originally defined “navi-
gable waters” narrowly).

34. See33 C.F.R. § 328.3(a) (2000). This section of the Code of Federal Regu-
lations provides both Corps’ and EPA’s definition of “waters of the United States”
in pertinent part:

(1) All waters which are currently used, or were used in the past, or may

be susceptible to use in interstate or foreign commerce, including all
waters which are subject to the ebb and flow of the tide;

(2) All interstate waters including interstate wetlands;

(3) All other waters such as intrastate lakes, rivers, streams (including
intermittent streams), mudflats, sandflats, wetlands, sloughs, prairie
potholes, wet meadows, playa lakes, or natural ponds, the use, degra-
dation or destruction of which could affect interstate or foreign com-
merce including any such waters:

(i) Which are or could be used by interstate or foreign travelers for
recreational or other purposes; or
(ii) From which fish or shellfish are or could be taken and sold in
interstate or foreign commerce; or
(iif) Which are used or could be used for industrial purposes by in-
dustries in interstate commerce.
Id.

35. See id. (defining navigable waters).

36. Id. (listing various bodies of water falling within definition of “waters of
United States™).
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Clause.?” In order to extend CWA’s scope, Congress expanded the
term “navigable waters” to cover all adjacent wetlands, any wetlands
bordering traditionally navigable waters, tributaries of traditionally
navigable waters and interstate waters.?®

The new regulations significantly expanded Corps’ authority
beyond the intended reach when Congress first passed CWA in
1972.3° Since most wetlands exist on private land, many farmers
and landowners strongly opposed the new regulations because they
believed the new rules infringed on their property rights.4® In
1985, the United States Supreme Court, in United States v. Riverside
Bayview Homes, Inc.,*! addressed the validity of Corps’ expansive def-
inition of “waters of the United States” and stated that because Con-
gress failed to amend CWA section 404 when it amended CWA in
1977, it was apparent that Congress agreed with Corps’ definition
of “waters of the United States” as it had previously been
understood.*2

B. Commerce Clause

The United States Constitution grants the federal government
only enumerated powers; Congress therefore has only those powers
explicit in Article 1.43 The most expansive power delegated to Con-

37. See Gelb, supra note 14, at 298; see also SWANCC, 531 U.S. 159, 181
(2001) (Stevens, J., dissenting) (stating that Congress did not contemplate or com-
mand jurisdictional line drawn by Court in this case).

38. See LAWRENCE R. LIEBESMAN, Overview of the Clean Water Act Section 404 Pro-
gram, in SE88 ALI-ABA 93, at 97 (ALI-ABA Course of Study 2000); see also Gelb,
supra note 14, at 299. Courts have used this broad definition, holding “‘waters’
can now be man-made, seasonal and a result of government activity.” Id. “Further-
more, the Supreme Court has held that [ ] Corps can invoke jurisdiction over wet-
lands that are merely adjacent to other waters.” Id.

39. See Adler, supra note 1, at 26 (noting dramatic expansion of Corps’
authority).

40. See id. at 26 n.202 (citing Paul Scoradi, Measuring the Benefits of Federal Wet-
lands Programs 16 (1997)) (explaining private landowners bear costs of wetlands
while general public reaps their benefits).

41. 474 U.S. 121 (1985).

42, See id. The Supreme Court noted that Congress refused to restrict Corps’
jurisdiction because of its concern that a narrow definition of “navigable waters”
would improperly hinder the protection of wetlands. See id. The Court further
stated that although it was hesitant to attribute significance to Congress’ faiture to
act, it cannot ignore the fact that “a refusal by Congress to overrule an agency’s
construction of legislation is at least some evidence of the reasonableness of that
construction, particularly where the administrative construction has been brought
to Congress’ attention through legislation specifically designed to supplant it.” Id.

43. See United States v. Lopez, 514 U.S. 549, 552 (1995). Chief Justice Rehn-
quist stated that Congress does not have the absolute power to regulate the busi-
ness of the Nation as they see fit. See id. Congress only has those powers
specifically set forth in Article I of the Constitution. See id.

Published by Villanova University Charles Widger School of Law Digital Repository, 2002






Villanova Environmental Law Journal, Vol. 13, Iss. 1 [2002], Art. 5

https://digitalcommons.law.villanova.edu/elj/vol13/iss1/5

24



2002] Mergerian: Federal RWR%ISSOW%B% To Be or Not to Be 181

ters as the Commerce Clause permits.'”® Therefore, since congres-
sional power under the Commerce Clause is broad enough to
regulate waters on the premise that migratory birds are present, the
rule is a permissible interpretation of CWA.179

The rule, however, is lawless and an insult to the principles of
federalism.'8® If one examines the language and history of CWA
and considers the scope of federal commerce power as set forth in
Lopez,-it is clear that Corps should not be permitted to exercise ju-
risdiction over isolated waters simply because they serve as a habitat
for migratory birds.'®! The migratory bird rule allows Corps to reg-
ulate isolated waters lacking a hydrologic connection to navigable
waters but used by birds crossing state lines or protected under the
Migratory Bird Treaties.'®? The language and history of CWA does
not permit this interpretation.'®® To allow federal jurisdiction over
isolated waters connected to interstate commerce by the mere pos-
sibility of migratory birds’ landing alone would diminish any limita-
tion on the federal government’s Commerce Clause power.!84
Though the Commerce Clause grants the federal government sub-
stantial power, it does not allow the federal government limitless
jurisdiction in the same manner as the migratory bird rule
attempts.!8%

On the other hand, those in favor of the migratory bird rule
assert that the wetlands protected by the migratory bird rule are

178. See Bishop, et al., supra note 159, at 10635 (revealing Seventh Circuit’s
response to SWANCC’s argument that migratory bird rule is not permissible inter-
pretation of CWA).

179. See id. (characterizing Corps’ and EPA interpretation as valid).

180. See id. The migratory bird rule usurps local control over decisions that
are traditionally local, such as land use planning, and grants control to the federal
government. See id.

181. Seeid.; see also United States v. Lopez, 514 U.S. 549, 557 (1995). The activity
in question must substantially affect interstate commerce. See id.

182. See Bishop, et al.,, supra note 159, at 10636. The migratory bird rule
grants Corps jurisdiction over intrastate isolated waters having no connection to
navigable waters. See id.

183. See id. (arguing migratory bird rule should not seize jurisdiction over
isolated waters with no hydrological connection to navigable waters).

184. See Gerhardt, supra note 60, at 10987. The Seventh Circuit, in Hoffman
Homes, posed the rhetorical question “what area of the United States is not a poten-
tial landing spot for migratory birds?” Id. This situation demonstrates the prob-
lem created by allowing federal jurisdiction over waters whose only connection to
interstate commerce is the possible landing of migratory birds.

185. See id. at 12-13. The Fourth Circuit, in Wilson, pointed out that the possi-
bility migratory birds may visit accumulated waters does not form any stronger con-
nection to interstate commerce than the gun restrictions litigated in Lopez and the
private occupied residence in Jones & Laughlin. See id.
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only isolated from the perspective of the landowner.!®¢ Even
though there may not be any recreational migratory bird activities
on a particular isolated wetland, that wetland may sustain the birds
that are later observed or hunted.'8? However, basing federal juris-
diction of intrastate waters on the mere possibility that the wetland
at issue may sustain birds that hunters may eventually hunt is not
permissible. Allowing Corps to regulate waters based on such a ten-
uous connection to interstate commerce obliterates the concept of
America’s dual system of government.

Corps maintains that CWA authorizes the migratory bird rule
because one of the goals of CWA is to protect wildlife.'®® Corps,
however, misinterprets Congress’ intention.'®® Congress intended
its goal of protecting wildlife to be pursued within the jurisdictional
limits set forth in other provisions of the Act.'®® Congress did not
intend a separate jurisdictional grant by its reference to wildlife.19!
If protection of wildlife were enough to establish CWA jurisdiction,
“no bird-bath or ornamental pond would be safe from federal regu-
lation.”'92 Even proponents of the migratory bird rule admit that it
“tests the limits of Congress’ Commerce Clause powers.”193

4.  Commercial or Economic Activity

The second prong of the Commerce Clause test established in
Lopexz requires that the regulated activity be commercial or eco-
nomic in nature.!®* Although the economic benefits of migratory
birds are substantial and wide-ranging, they are no more relevant to
the issue of whether the federal government can regulate wetlands

186. See id. at 10988 (noting that from other perspectives wetlands are not
isolated).

187. See id. According to the natural science of bird migration, the effects of
the destruction of something proven to be a habitat, in the aggregate, can be sub-
stantial to hunters and bird-watchers. See id.

188. See 33 U.S.C. § 1251(a)(2) (1994). “[I]t is the national goal that wher-
ever attainable, an interim goal of water quality which provides for the protection

. of fish, shellfish, and wildlife.” Id.

189. See Bishop, et al., supra note 159, at 10636 (noting Corps misinterpreted
statute by interpreting it as separate jurisdictional grant).

190. Seeid. The plain language of CWA does not allow this separate grant. See
id.

191. Id. By the same token, no swimming pool would be beyond federal regu-
lation because protecting waters for their recreational use is also a CWA goal. See
id.

192. See id.

193. See Bueschen, supra note 1, at 941 (quoting Leslie Salt Co. v. United States,
896 F.2d 354, 360 (9th Cir. 1990)).

194. United States v. Loper, 514 U.S. 549, 558 (1995) (emphasizing minimal
economic impact).
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than the economic impact of a poor educational environment was
in Lopez.195 The fact that those who desire to develop wetlands are
seeking commercial gain or that they must participate in commer-
cial activity for the development to occur is immaterial as to
whether the activity falls within the jurisdictional limits set forth in
Lopez.196 Moreover, the filling of wetlands and the flight of birds
across state lines are in no way commercial in character. Although
it may have a commercial consequence, the commercial nexus is
practically unrealistic.1%?

B. States’ Rights

Critics have stated that Lopez can be viewed as a decision that
defends state sovereignty.!°® Thus, an implicit question, may be
whether federal regulation intrudes on traditional state func-
tions.’9 If so, it seems that, under Lopez, the regulation is more
likely to be struck down.2% In Jones & Laughlin, the Supreme Court
stated that the Commerce Clause must be interpreted in light of
the Nation’s dual system of government.2°! If the government were
authorized to regulate areas of traditional state concern, the line

195. Id. In Lopez, the Supreme Court held that the Gun-Free School Zones
Act did not regulate a commercial activity nor did it contain a requirement that
the possession of the gun be connected to interstate commerce in any way. See id.
The Court also pointed out that no matter how compelling the need for federal
action is, Congress has only those powers delegated to it in Article I of the Consti-
tution. See id. In his article, Adler questions whether the economic impact of a
poor educational environment is not significant enough to allow for federal regu-
lation, whether one could say that the economic benefits of wetlands are more
significant and, therefore, whether federal regulation should be allowed. See Ad-
ler, supra note 1, at 10-11.

196. See Adler, supra note 1, at 34. Justice Kennedy’s concurrence, in Lopez,
stated that, theoretically, any conduct has a commercial origin or consequence,
but the Commerce power cannot reach that far. See id. “For an activity to be com-
mercial or economic, it must entail more than a tangential relationship to . . .
economic activity. The challenged . . . regulation must itself be ‘an essential part
of a larger regulation of economic activity.”” Id.

197. See id. Some of the activity Corps seeks to regulate in wetlands is non-
commercial - building an extension on one’s home or planting a garden. See id.
Corps’ regulation is not only regulating commercial development. See id. Rather,
it regulates activities that could have any sort of impact on wetlands. See id.

198. See id. at 14. The author believes that the majority, in Lopez, was con-
cerned about the impact unrestrained Commerce power would have on federal-
state relations. See id.

199. See id. This question seems more important than the commercial nature
of the activity. Seeid. In Lopez, banning guns near schools was seen as too much of
an intrusion on an area generally handled by state governments. See id.

200. See Adler, supra note 1, at 34 (hypothesizing that if federal regulation
intrudes on state functions, then, under Lopez, it will probably be struck down).

201. NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 37 (1937) (contending
Congress’ power must be balanced against negative centralizing effects).
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between what is national and what is local would be diminished,
resulting in a centralized government, a concept completely con-
trary to the Founders’ intent.2°2 Though it is unclear as to what
constitutes a traditional state function, the United States Supreme
Court has declared that regulation of land use constitutes a “quin-
tessential state activity.”203

Because a number of features describe a wetland, there is no
uniform federal definition of a wetland.?°¢ Since the ecological
value of a wetland depends on its particular characteristics and its
specific location, many argue that states are in a better position
than federal agencies to conserve wetlands.205 Furthermore, as the
Supreme Court stated, land use regulation constitutes the most es-
sential state activity.2°6 As a result, the regulation of wetlands is a
traditional state function.207

The federal government’s justification for protecting wetlands
is based on its desire to keep navigable waterways navigable and to
control interstate externalities, such as interstate pollution.208
Under this approach, Corps would have to make a case-by-case de-
termination of whether the activity at issue will impact a federal or a
state interest.2°? The issue of whether a wetland is subject to federal

202. Seeid.; see also Adler, supra note 1, at 15. In order for federalism to have
some meaning and to protect individual liberty, Congress’ Commerce power must
be limited. See id.

203. See Adler, supra note 1, at 16 (quoting 1982 Supreme Court declaration
of importance of state-controlled land use regulation).

204. See id. at 23. A universal definition of wetlands is difficult to ascertain
because there are numerous and different types of wetlands and because it is
nearly impossible to ascertain where a particular wetland ends and where the land
begins. See id. A uniform definition of wetlands thus runs the risk of becoming
either overinclusive or underinclusive. See id.

205. See id. at 23-24. Generally, what is considered to be wet in one area of the
nation, such as the southwest, a more arid region, may be considered dry in an-
other area, such as Louisiana. See id. Also, the variations in rainfall in different
regions are important to the functions and values of wetlands. See id.

206. See Fed. Energy Regulatory Comm’n v. Mississippi, 456 U.S. 742 (1980)
(referencing other state activities that were not as important as land use
regulation).

207. See Adler, supra note 1, at 36 (noting importance of regulating wetlands
for a state).

208. See id. According to these grounds of federal jurisdiction, it seems as
though the federal government’s assertion of jurisdiction over isolated wetlands is
unjustified, because that regulation does not fall under either ground for jurisdic-
tion. See id.

209. See id. This means that Corps could stop wetlands development that may
disrupt the flow of a navigable waterway, but they could not regulate home con-
struction and other activities that simply involve filling wetlands. See id. at 37.
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jurisdiction is, however, a legal issue.2'® An isolated wetland’s im-
pact or value, therefore, should be immaterial.2!!

Moreover, Corps should not be permitted to make this case-by-
case determination because they lack the authority to regulate iso-
lated wetlands.?!2 CWA section 404 does not explicitly discuss the
issue of regulating isolated waters, nor does it mention regulation
based on the presence of migratory birds.2'> Corps, therefore,
should not be allowed to utilize the migratory bird rule, because
doing so would readjust the state and national authority balance.214
The migratory bird rule thus enables Corps to be the final and de-
ciding authority as to whether the filling of isolated wetlands serves
the public interest.2!> This is problematic both because land use
planning has traditionally been of local concern and because this
rule shifts concern to the federal government.216

Some environmentalists claim the SWANCC decision is more of
a states’ rights decision than an environmental law decision.2!'” The
conservative SWANCC Court sought to restore states rights that the
federal government usurped.2!® Following this decision, states still
enjoyed the authority to regulate isolated wetlands.2?

IV. ConcLusioN AND IMpacT oF SWANCC

The Supreme Court’s recent federalism decisions signal a re-
finement of Congress’ ability to exercise its Commerce Clause pow-
ers in order to regulate private activity as well as state action or local

210. See id. (reiterating fact that connection to interstate commerce, not wet-
lands’ value, forms basis for federal jurisdiction).

211. See id.

212. See Bishop, et al., supra note 159, at 10637 (arguing Corps exceeds its
authority to regulate interstate Commerce by using migratory bird rule).

213. See generally 33 U.S.C. §§ 1251-1387 (1994).

214. See Bishop, et al., supra note 159, at 10637. Using the migratory bird rule
offends federalism. See id.

215. Compare Bishop, et al., supra note 159, at 10637, and SWANCC, 531 U.S.
159 (2001). This occurs when, as in SWANCC, state and local authorities approve a
project or activity and the project or activity is an important public project that will
serve local needs. See Bishop, et al., supra note 159, at 10637.

216. See Bishop, et al., supra note 159, at 10637 (asserting migratory “bird rule
is an affront to our federalism because” allowing federal government to regulate
isolated wetlands places land use planning under control of federal government
rather than local concern).

217. Interview with Janet S. Kole, The Law Offices of Janet S. Kole, in Coll-
ingswood, N.J. (Feb. 2, 2001).

218. See id. (stating Court’s intent to limit federal government and to expand
states’ rights).

219. See id. (noting states still enjoy their right to regulate their land).
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activity.?220 Many environmentalists believed that the SWANCC case
would provide the Supreme Court with the opportunity to resolve
its conflicting federalism opinions with the most controversial envi-
ronmental policy of the last decade, the migratory bird rule.?2! The
Court, however, rendered a very narrow decision and did not ad-
dress questions of whether Corps could regulate isolated waters
consistent with the Commerce Clause.222 Most importantly, the Su-
preme Court did not invalidate the migratory bird rule.2?® Rather,
the Court held that the rule was misapplied to the gravel pits in
Chicago.224

The effect of this decision is that Corps can no longer rely on
migratory birds’ use of isolated waters as a habitat as the only basis
for asserting CWA jurisdiction.??5 SWANCC limits the circum-
stances under which both Corps and EPA can assert regulatory au-
thority pursuant to CWA.226 Additionally, the decision limits the
CWA'’s geographical reach.22?

The SWANCC decision not only limits the CWA’s reach, but
also poses significant environmental problems. Isolated wetlands
are essential for sustaining clean and healthy water for the Ameri-
can people.??® They provide society with countless benefits.22%

220. See Gerhardt, supra note 60, at 18 (remarking Supreme Court’s recent
federalism decisions should not be viewed as attack on environmental protection
movements).

221. See id. (noting SWANCC Court did not render broad opinion environ-
mentalists expected).

222. See SWANCC, 521 U.S. 159, 163 (2001). The Supreme Court, in
SWANCC, if they determined Corps did not have the authority to regulate the
gravel pits in question, they did not have to address the Commerce Clause ques-
tion. See id.

223. See id. at 174. (recognizing specific application of SWANCC decision).

224. Interview with Janet S. Kole, supra note 217. “The migratory bird rule is
not null and void; they just misapplied it to this pit.” Id.

225. See Memorandum from the United States Environmental Protection
Agency and United States Department of the Army, to the federal, state and tribal
staft of the United States Environmental Protection Agency (January 19, 2001).
The memorandum discusses which aspects of the regulatory definition of “waters
of the United States” SWANCC affects. See id.

226. See id. (observing overall effect of SWANCC).

227. See David C. Feola & David R. Fine, The “New Federalism”: Ignore It At Your
Peril, 29 CoLo. Law 5 (2000) (discussing impact of pending Court decisions re-
garding CWA).

228. See Press Release, United States Environmental Protection Agency, Clin-
ton-Gore Administration Takes Action to Protect the Nation’s Wetlands (January
9, 2001) (on file with author) (quoting EPA Administrator Carol M. Browner on
importance of wetlands).

229. Dennis J. Priolo, Section 404 of the Clean Water Act: The Case for Expansion of
Federal Jurisdiction Over Isolated Wetlands, 30 LAND & WATER L. Rev. 91, 94 (1995)
(discussing numerous benetfits of isolated wetlands).
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Aside from providing a habitat for migratory birds as well as the
Nation’s endangered species, isolated wetlands also recharge
groundwater and prevent water pollution and nutrient overload.23°
Most importantly, isolated wetlands collect and store water runoffs
from adjacent wetlands, acting as a sponge and providing flood
control and preventing mudslides.23! Thus, the destruction of iso-
lated wetlands will lead to increased flooding, mudslides, over-de-
velopment and the inevitable making of disasters.232

Constraining the power of the federal government will also
lead to less environmental protection.?3® Granting state govern-
ments responsibility for safeguarding the environment will result in
problems such as institutional incompetence, while competition
among the states will substantially cause the environment to
deteriorate.?34

On the positive side, developers will be able to fill in what pre-
viously had been considered a wetland, so long as state and local
governments approve.?3> Private landowners will also benefit be-
cause their private property rights will not be curtailed.?®¢ Finally,
SWANCC preserves local and state land use planning, a territory of
the states for a long time.237

230. See id. (pointing out environmental benefits isolated wetlands provide to
society).

231. Interview with Janet S. Kole, supra note 217. Isolated wetlands are neces-
sary as a sponge. See id. Floods and mudslides occur because one takes away the
wetland without providing something else to absorb the water runoff in its place.
See id.

232. See id. The state of Arizona has been totally developed and, as a result,
there has been an increase in mudslides and washouts because nothing exists to
absorb the rain. See id.

233. See Adler, supranote 1, at 42. Although this is the generally held proposi-
tion, some have begun to doubt this view recently. See id. Some assert that federal
environmental policy is no longer able to provide the level of protection that
Americans want at a cost that they are willing to accept. See id.

234. See id. at 42-43. This is known as the “race-to-the-bottom” theory. See id.
The theory basically contends that states will compete with each other to attract
industry by lowering the regulatory burdens on these companies. See id. This com-
petition creates pressure on environmental safeguards because companies will
search for states with the least regulatory burden. See id. Consequently, states at-
tract companies by lowering the economic burden of environmental regulations.
See id.

235. Interview with Janet S. Kole, supra note 217.

236. See Priolo, supra note 229, at 95. Private landowners argue that federal
regulation of isolated wetlands intrudes upon their private property rights result-
ing in a diminution in property value. See id.

237. See Adler, supra note 1, at 36 (discussing negative impact of federal regu-
lation on state land use control).
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Environmentalists believe that Corps will still attempt to regu-
late these waters.238 They may try to regulate an inland wetland
that serves an important function, such as providing habitat, based
on Riverside and the rationale that it is part of the watershed that is
connected to any navigable waterway.23® Therefore, since the Su-
preme Court did not invalidate the migratory bird rule, Corps may
redefine “adjacent” to include anything connected to the
watershed.240

Talene Nicole Megerian

238. Interview with Janet S. Kole, supra note 217.
239. See id.
240. See id.
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