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A.  Amending the Material Support Provision of the Immigration and
Nationality Act

The United States should amend the Immigration and Nationality Act
and its material support provision to narrow the overly-broad definition of
a terrorist organization.!?* The literal interpretation of the current law
classifies American allies, such as the Northern Alliance in Afghanistan, as
terrorist organizations.!'?> The Department of Homeland Security has
even admitted to the Board of Immigration Appeals that the United States
military is a terrorist organization under a straightforward reading of the
statute.!?6 This absurdity demonstrates how dangerously ambiguous the
law is and, further, how it can disadvantage innocent refugees who need
the United States’ legal protection.!2”

The legislature should also amend the material support provision of
the Immigration and Nationality Act to create an exception for support
given under duress.!?® The United States government has waived the ap-
plication of the material support bar before, and it should do the same for
many groups of Iraqi refugees, especially those who worked for the United
States military.!2® Though the law does allow for either the Secretary of

124. See U.S. Refugee Admissions and Policy: Hearing Before the Subcomm. on Immi-
gration, Border Security and Citizenship of the S. Comm. on the Judiciary, 109th Cong. 55
(2006) (Submission for the Record by Ellen Sauerbrey, Asst. Sec’y for Population,
Refugees and Migration, U.S. Dep’t of State), available at http://frwebgate.access.
gpo.gov/cgi-bin/getdoc.cgi’dbname=109_senate_hearings&docid=f:32151.pdf
(stating that Congress should resolve problems caused by material support and
terrorist organization provisions of Immigration and Nationality Act).

125. See Fleming, supra note 107, at 780-81 (discussing broad description of
terrorist organization in Immigration and Nationality Act that “appl[ies] equally to
organizations that the U.S. government opposes and supports”). Fleming writes
that an Afghani “who provided support to Afghanistan’s Northern Alliance in the
1990s would be barred from entry even though the North Alliance was fighting the
Taliban government, a regime the U.S. government considered illegitimate.” Id. at
781 (illustrating breadth of definition for terrorist organization under Immigra-
tion and Nationality Act).

126. See id. at 781 n.86 (citation omitted) (discussing broad definition of ter-
rorist organization in Immigration and Nationality Act). Under the current defini-
tion of terrorist organization in the law, the United States Marines would qualify as
a Tier III organization because “their activity was unlawful during the U.S. occupa-
tion of Iraq under Iraqi law and they were fighting against an established govern-
ment.” Id. (explaining how United States military could classify as terrorist
organization).

127. See “Material Support” Litigation; Contact Human Rights First, supra note
121, at 1-2 (“Human Rights First, a[n] . . . organization that is coordinating the work
on this issue, reports that many of the cases affected by the ‘material support’
provision involve refugees who provided money to ‘terrorist organizations’ under
duress and refugees who supported pro-democracy groups that fought repressive
regimes.”).

128. See id. (discussing efforts “to help policy makers understand that genuine
refugees should not improperly be denied asylum under these overly broad
definitions”).

129. See Pasquarella, supra note 103, at 3 (describing last May’s decision by
Departments of State, Justice and Homeland Security to waive application of mate-
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State or the Secretary of Homeland Security to waive the material support
provision in limited circumstances, it makes no explicit mention of du-
ress.!30 Further, the government has granted a waiver on only three occa-
sions, none of which included Iragi refugees.!?!

The Department of State has said that the Immigration and National-
ity Act should achieve a better balance between humanitarian commit-
ments and national security concerns.'®? A proposed solution to the
problem would refine the duress exception to the material support provi-
sion.'33 Under the proposed change to the Immigration and Nationality

rial support bar to some of 9,300 Burmese refugees awaiting resettlement in Thai-
land who had provided material support to opposition group in Myanmar).

130. See Real 1.D. Act, Pub. L. No. 109-13, § 104, 119 Stat. 231, 309 (2005)
(amending Immigration and Nationality Act to create waiver of material support
provision). The amendment allows either the Secretary of State, after consultation
with the Attorney General and the Secretary of Homeland Security, or the Secre-
tary of Homeland Security, after consultation with the Secretary of State and the
Attorney General, to waive the material support provision. See id. (granting gov-
ernment officials authority to grant material support waiver). This waiver can be
granted by determining that the provision need not apply to a particular refugee
who has materially supported a terrorist organization, or alternatively, that classifi-
cation as a Tier III terrorist organization does “not apply to a group solely by virtue
of having a subgroup within the scope of that subsection.” See id. (describing appli-
cation of material support waiver). Though it is possible for it to do so, the govern-
ment has never granted a waiver in cases where material support was given under
duress. See The Plight of Iraqi Refugees: Hearing Before the S. Comm. on the Judiciary,
110th Cong. (2007) (statement of Sen. Patrick Leahy, S. Comm. on the Judiciary),
available at htip:/ /leahy.senate.gov/press/200701/011607.htrl (commenting on
rare application of material support waiver, and that “the waiver authority, al-
though available, has never been used in cases of coercion”).

131. See The ‘Material Support Bar’: Denying Refuge to the Persecuted?: Hearing on
the “Material Support” Bar Before the Subcomm. on Human Rights and the Law of the S.
Comm. on the Judiciary, 110th Cong. (2007) (statement of Jennifer Daskal, Senior
Counterterrorism Counsel, Human Rights Watch), available at http://hrw.org/en-
glish/docs/2007/09/19/usint16941.htm (discussing past use of material support
waiver); The ‘Material Support Bar’: Denying Refuge to the Persecuted?: Hearing on the
“Material Support” Bar Before the Subcomm. on Human Rights and the Law of the S.
Comm. on the Judiciary, 110th Cong. (2007) (statement of Anwen Hughes, Senior
Counsel, Refugee Protection Program of Human Rights First), available at http://
judiciary.senate.gov/ testimony.cfm?id=2439&wit_id=6661 (discussing past use of
material support waiver); The Material Support Issue and Its Effects on Vulnerable Refu-
gees, Jesuit Refugee Service USA (Dec. 11, 2006), http://www.jrsusa.oaction_alert_
material_support.htm (describing minimal use of waiver to material support provi-
sion in Immigration and Nationality Act). Neither the Secretary of State nor the
Secretary of Homeland Security granted a waiver during its first two years of exis-
tence, and since then, “the waiver has only been granted three times to allow for
the admission of two groups of Burmese refugees in Thailand, and for the admis-
sion of groups of Burmese Chin living in precarious situations in Thailand, India
and Malaysia.” Jd. (listing previous grants of material support waiver).

132. See U.S. Refugee Admissions and Policy: Hearing Before the Subcomm. on Immi-
gration, Border Security and Citizenship of the Comm. on the Judiciary, supra note 124, at
55 (emphasizing that central focus of United States refugee program is “to achieve
a balance between humanitarian commitments and national security concerns”).

133. See id. (suggesting that terrorism and material support for it should be
defined better). Assistant Secretary Sauerbrey states that “[t]errorism as com-
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Act’s duress exception, refugees must establish that they acted under du-
ress and that they will not threaten national security, but they need not
prove that the kidnappers were not considered members of official terror-
ist organizations.!34

Judges should also interpret the Immigration and Nationality Act ac-
cordingly and, as such, avoid overly strict applications-of the material sup-
port bar.!3® 1In the past few years, the American court system has
repeatedly checked the federal executive and legislative branches when, in
the name of national security, laws and regulations have undermined the
rights of aliens and subjected them to injustice.!®¢ Additionally, courts

monly understood includes acts intended to intimidate or coerce a civilian popula-
tion or to influence the policy of a government by intimidation or coercion.
Terrorism is not understood to include paying a ransom to obtain the release of a
kidnapped child.” Id. (illustrating what should constitute terrorism under Immi-
gration and Nationality Act).

134. See id. at 56 (listing three elements for proposed definition of duress).
Under the proposed definition, the three elements of duress are: (1) “an individ-
ual must show that he or she was faced with what a reasonable person would deem
a threat of death or serious bodily harm against him or herself or someone else”;
(2) “the individual must show that he or she acted necessarily and reasonably to
avoid this threat” and (3) “even where the applicant has established that he or she
acted under duress, the adjudicator must affirmatively determine that the refugee
or asylum seeker will not threaten the security of United States nationals or the
national security of the United States.” Id. (explaining meaning of each of three
elements of duress). The proposal continues, noting that even if a refugee appli-
cant does prove that any material support he or she gave to a terrorist organization
was done under duress, that this person can be denied resettlement on other
grounds. See id. (providing other justifications for denying refugee resettlement in
order to ensure national security). “These include engaging in terrorist activities,
espousing terrorism, inciting terrorism, receiving military training from a desig-
nated terrorist organization, [or] . . . soliciting others to join a designated terrorist
organization.” Id. (listing possible grounds for denial of refugee resettlement).

135. Cf Norman Abrams, The Material Support Terrorism Offenses: Perspectives De-
rived from the (Early) Model Penal Code, 1 J. NaT’L SEC. L. & PoL’y 5, 31 (2005) (warn-
ing that there is danger in “[e]xpansive interpretation of the material support
offenses” as found in Model Penal Code for both federal and state criminal law).
Abrams writes that while “[i]t might be argued that an expansive approach to stat-
utory interpretation . . . can be justified, given the importance of providing law
enforcement with tools adequate to deal with the extremely serious dangers that
terrorism poses,” such an interpretation could have a significant impact on society
and on democratic values. See id. (arguing against broad interpretation of material
support laws). Instead, he notes that “[i]Jf the government finds itself hamstrung
in its anti-terrorism enforcement by judges who give the material support catego-
ries a more normal reading,” then it can amend the statute to make the intended
meaning of the material support law clearer. See id. (advocating for moderate in-
terpretation of material support law).

136. See, e.g., Rasul v. Bush, 542 U.S. 466, 480-81 (2004) (holding that United
States court system had authority and jurisdiction to decide whether aliens de-
tained at military prison in Guantanamo Bay were rightfully imprisoned). In
Rasul, the claim was brought by two British nationals and other foreign nationals
captured in Afghanistan. See id. at 470-71 (detailing facts of case). The Supreme
Court has heard other similar challenges. See Hamdi v. Rumsfeld, 542 U.S. 507,
537 (2004) (holding that United States citizen detained as enemy combatant at
Guantanamo is entitled to due process absent suspension of writ of habeas corpus
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have long-upheld the practice of interpreting statutes in ways that prevent
absurd results.!37 Penalizing victims of terrorism would surely be an unin-
tended consequence of an act legislated to combat terrorism, and there-
fore, judges should prevent these outcomes.38

Further, a judge’s failure to recognize an inherent duress exception
to the material support bar in asylum proceedings could violate interna-
tional legal conventions to which the United States is a member.!39 If
expelling refugees would subject them to persecution based on their race,
religion or membership in a certain social or political group—as is the
reality for many Iraqis refugees—the United States cannot legally expel
these individuals unless they pose a threat to national security.!4? If a refu-
gee’s only association with terrorism was material support involuntarily
given under duress, especially for those whose support came in the form
of ransoms for family members kidnapped by terrorist groups, there are

by Congress). In Hamdi, the Afghan Northern Alliance had captured an individ-
ual, who held joint United States and Saudi Arabian citizenship, fighting against
the United States military alongside the Taliban in Afghanistan. See id. at 510 (de-
tailing facts of case). A recent case also demonstrated-the Supreme Court’s willing-
ness to restrain government actions that undermine international law. See
Hamdan v. Rumsfeld, 126 S. Ct. 2749, 2759-60 (2006) (“[T]1he military commission
convened to try Hamdan lacks power to proceed because its structure and proce-
dures violate both the [Uniform Code of Military Justice] and the Geneva Conven-
tions.”). In Hamdan, a Yemeni citizen captured in Afghanistan and imprisoned at
Guantanamo Bay, was charged with conspiracy to commit terrorism for acting as
Osama bin Laden’s driver in Afghanistan. See id. at 2760-61 (detailing facts of
case). Four Justices also held that the law of war prohibits military commissions
from trying the offense with which Hamdan was charged. See id. at 2759-60 (re-
jecting military commissions’ assertion of authority to hear case).

137. See United States v. Hodge, 321 F.3d 429, 434 (3d Cir. 2003) (citation
omitted) (stating that avoiding “unintended or absurd results” is “deeply rooted
rule of statutory construction”).

138. See 151 Conc. Rec. H454 (2005) (statement of Rep. F. James Sensen-
brenner, Jr., Chairman, H. Comm. on Judiciary) (“The Real ID Act will reduce the
opportunity for immigration fraud so that we can protect honest asylum seekers and
stop rewarding the terrorists and criminals who falsely claim persecution.”) (em-
phasis added).

139. See Protocol Relating to the Status of Refugees, supra note 52, art. 1
(adopting relevant provisions of 1951 Convention Relating to Status of Refugees).
Under Article 33 of the 1951 Convention, the United States cannot expel a refugee
seeking asylum back to face persecution in his or her former country unless “there
are reasonable grounds for regarding [the refugee] as a danger to the . . . country
in which he is.” Convention Relating to the Status of Refugees, supra note 52, art.
33 (describing scenario where refugee may be legally expelled from country).

140. See Protocol Relating to the Status of Refugees, supra note 52, art. 1 (in-
corporating relevant provisions of 1951 Convention Relating to Status of Refu-
gees). Under Article 33 of the 1951 Convention, “[n]o Contracting States shall
expel or return (‘refouler’) a refugee in any manner whatsoever to the frontiers of
territories where his life or freedom would be threatened on account of his race,
religion, nationality, membership of a particular social group or political opinion.”
Convention Relating to the Status of Refugees, supra note 52, art. 33 (prohibiting
signatory states from engaging in refugee refoulment).
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no grounds for considering that individual a threat to the United States’
national security.!#!

While judges should make an effort to rule sensibly, amending the
Immigration and Nationality Act remains the most effective means of ad-
dressing this problem.'*? The judiciary is bound by legal precedent that
promotes a strict interpretation of the material support provision.'** The
express language classifies any monetary contribution as material support,
and so long as the statutory language remains the same, ransom payments
likely will continue to disqualify many refugees for resettlement.!*

B. Special Status Visas for Iraqi Refugees

The United States government should create a priority status in a spe-
cial visa for the most vulnerable Iraqi refugees and minority popula-
tions.)#> In the past, the United States government has effectively
responded to religious persecution of minorities throughout the world
through special refugee resettlement.!*® For example, the United States

141. See Pasquarella, supra note 103, at 2-3 (arguing that material support bar
violates international law when applied to refugees who gave support under
duress).

142. See U.S. Refugee Admissions and Policy: Hearing Before the Subcomm. on Immi-
gration, Border Security and Citizenship of the Comm. on the Judiciary, supra note 124, at
B5 (stating that “[t]he time has come” for Congress to “resolve the outstanding
areas of disagreement” concerning material support and terrorist organization
provisions of Immigration and Nationality Act).

143. See, e.g., Boim v. Quranic Literacy Inst., 291 F.3d 1000, 1015 (7th Cir.
2002) (“Congress’ goal of cutting off funding for terrorism would be seriously
compromised if terrorist organizations could avoid liability by simply pooling to-
gether small donations to fund a terrorist act.”); Humanitarian Law Project v.
Reno, 205 F.3d 1130, 1136 (9th Cir. 2000) (citation omitted) (“[O]rganizations
that engage in terrorist activity are so tainted by their criminal conduct that any
contribution to such an organization facilities that conduct.”) (emphasis added); see
also Singh-Kaur v. Ashcroft, 385 F.3d 293, 299 (3d Cir. 2004) (holding that provi-
sion of food and setting up tents constituted material support for terrorism).

144. See Immigration and Nationality Act, 8 U.S.C. § 1182(a)(3) (B)(iv) (VI)
(2006) (stating that material support exists when one provides “funds, transfer of
funds, or other material financial benefit . . . to a terrorist organization”).

145. See S. 1651, 110th Cong. § 4 (2007) (proposing that certain groups of
vulnerable Iraqis receive priority consideration for refugee resettlement); see also
Kirk W. Johnson, Op-Ed., Hounded by Insurgents, Abandoned by Us, N.Y. TIMES, Apr.
18, 2007, available at http://www.nytimes.com/2007/04/18/opinion/18johnson.
html?_r=1&oref=slogin (quoting Sen. Jon Kyl). Sen. Kyl stated that “ ‘[i]f we would
have people in Iraq, or elsewhere in the world, trust us and work with us, then we
need to take care that the United States maintains a reputation for trustworthiness
and for taking care of its friends.”” Id. (urging United States to help its supporters
and allies in Iraq). He continued, saying that “‘[t]he world will be watching and
judging how America treats people who are seen to be on our side’” and that the
United States “cannot afford to foster a perception of unfairness that will make it
more difficult for the United States to recruit supporters in the future.”” Id. (dis-
cussing potential stakes of United States government’s policy decisions in Iraq).

146. See Act of Nov. 21, 1989 (Lautenberg Amendment), Pub. L. No. 101-167,
§ 599(D), 103 Stat. 1195, 1261-1263 (approving special cultural preferences for
resettling refugees of certain religious groups). Specifically, the Lautenberg
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Congress created a presumption of refugee status for persecuted Christian
and Soviet Jewish refugees seeking resettiement during the 1990s.147 Con-
gress should duplicate these efforts with the current refugee crisis in Iraq
and create a presumption of refugee status for Iraqi Christians, such as
members of the Chaldean Church who consistently suffer violent attacks
by extremist groups within the country.!48

The United States also provided special immigrant visas in the past
for individuals targeted for their affiliation with the United States military,
and this program’s success should guide current efforts to help Iraqi trans-
lators needing resettlement in the United States.!*® The Amerasian Visa
was specifically designed to help families in South East Asia who suffered
harassment and discrimination because of their affiliation with American
military troops in the region during the 1960s and 1970s.1°¢ A humanita-
rian crisis developed in South East Asia for children of Asian mothers who
conceived with a United States serviceman.!5! These children, often re-
ferred to as bui doi or dust children, largely were born in Vietnam during

Amendment identified Soviet Jews, Soviet Evangelical Christians and active mem-
bers of the Ukrainian Catholic Church and the Ukrainian Orthodox Church as
special religious minorities. See id. (authorizing special consideration to certain
religious minorities). Also, fifty-four United States Senators in 1989 wrote to then
Secretary of State James Baker and Attorney General Richard Thornburgh calling
“on the administration to return to the policy of regarding all Soviet Jews as refu-
gees, noting the history of anti-Semitism in Russia and the Soviet Union.” Victor
Rosenberg, Refugee Status for Soviet Jewish I'mmigrants to the United Stales, 19 Touro L.
Rev. 419, 432 (2003) (citation omitted) (illustrating past examples of congres-
sional efforts encouraging administration to expedite refugee resettlement). Con-
gress continues to renew the Lautenberg Amendment every year. See Waibsnaider,
supra note 26, at 402 (describing continued congressional precedent for giving
special protection to religious minority refugees); see also Barry Sautman, The Mean-
ing of “Well-Founded Fear of Persecution” in United States Asylum Law and in Interna-
tional Law, 9 ForRDHAM INT'L L J. 483, 483-84 (1985) (discussing how United States
government has formally favored and assisted Jewish refugees from the Soviet
Union, as well as Cubans and Indochinese).

147. See Rosenberg, supra note 146, at 433 (discussing presumption of refugee
status that Congress granted to certain Christians and Jews from specified coun-
tries). The presumption of refugee status meant that the Immigration and Natu-
ralization Service would presume the individual to be a refugee unless there is
contrary evidence, though they would still undergo personal interviews and be sub-
ject to annual ceilings on admissions of refugees. See id. (discussing meaning of
presumption of refugee status).

148. See Iraq’s Christian Minority Flees Violence, supra note 39 (discussing violent
targeting of Christian minority in Iraq).

149. See Act to Amend the Immigration and Nationality Act to Provide Prefer-
ential Treatment in the Admission of Certain Children of United States Armed
Forces Personnel, Pub. L. No. 97-359, 96 Stat. 1716, 1716 (1982) (granting special
consideration to Amerasian children seeking visas to resettle in United States); see
also S. 1651, 110th Cong. § 4 (2007) (proposing that Iraqis who have worked for
the United States, as well as their families, receive priority for resettlement).

150. See Cianciarulo, supra note 54, at 485 n.149 (noting that Amerasian Visa
focused on families from Cambodia, Korea, Laos, Thailand and Vietnam).

151. See id. at 485-86 (describing historical context that gave rise to Amerasian
Visa).
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the 1960s and 1970s.152 When the United States withdrew from Asia and
communist regimes took power in most countries in the region, the new
governments, and society in general, began targeting these Amerasian
children and their families.!%3

The United States Congress responded to the crisis by creating a spe-
cial, non-refugee immigrant visa for Amerasian children to come to the
United States and gain permanent residency.'>* The law, which Congress
passed in 1982, amended the Immigration and Nationality Act to provide
preferential treatment to these children by granting them admission into
the United States.'®® The Amerasian Homecoming Act of 1987 granted
the same preferential treatment to the mothers and specified family mem-
bers of the children.’®® Since the inception of this legislation, approxi-
mately 23,000 Amerasians and 67,000 of their relatives have immigrated to
the United States on an Amerasian Visa, totaling 90,000 visa issuances in
all.’®? Though some Iraqi translators are currently eligible for a special
status visa, the government could develop a more effective program that is
specially designed for translators, does not cost hundreds of dollars to ap-

152. See id. (reporting on oppression and ostracism suffered by Amerasian
children and their families in communities throughout Vietnam and other parts of
Southeast Asia); Kay Johnson, Children of the Dust, TiME, May 13, 2002, http://www.
time.com/time/magazine/article/0,9171,237115,00.html?iid=chix-sphere (report-
ing on poor treatment of Amerasian children and their families in communities
throughout Vietnam); Cianciarulo, supra note 54, at 485-86 (reporting on oppres-
sion and ostracism suffered by Amerasian children and their families in communi-
ties throughout Vietnam and other parts of Southeast Asia). Some estimates put
the number of children born to United States soldiers and other employees or
contractors in Vietnam as high as 50,000. See Indira A.R. Lakshmanan, The Children
They Left Behind, BostoN GLoBE, Oct. 26, 2003, http:/ /www.boston.com/news/
globe/magazine/articles/2003/10/26/the_children_they_left_behind / (report-
ing on recent efforts of United States military veterans who served in Southeast
Asia to locate their children and their children’s mothers).

153. See Cianciarulo, supra note 54, at 485-86 (“After the withdrawal of U.S.
troops and the rise of the communist government in Vietnam, children of U.S.
servicemen, and often the children’s mothers, became the targets of brutality

).

154. See Op-Ed., Bring the Dust Children Home, N.Y. TiMEs, July 12, 1982, at Al4,
available at http:/ /select.nytimes.com/gst/abstract. html?res=F30610F73D5D0C71
8DDDAE0894DA484D81&n=Top/Reference/Times%20Topics/Subjects/1/Immi-
gration%20and%20Refugees (explaining that term “non-refugee” was political
choice used to avoid damaging United States-Vietnamese relations by portraying
Vietnamese government as persecutor of group of its own citizens).

155. See Act to Amend the Immigration and Nationality Act to Provide Prefer-
ential Treatment in the Admission of Certain Children of United States Citizens,
Pub. L. No. 97-359, 96 Stat. 1716, 1716 (1982) (granting special consideration to
Amerasian children seeking visas to resettle in United States).

156. See Amerasian Homecoming Act Making Further Continuing Appropria-
tions for the Fiscal Year 1988, and for Other Purposes, Pub. L. No. 100-202, § 584,
101 Stat. 1329-183 (1987) (extending special consideration not just to Amerasian
children, but also to their immediate family).

157. See Johnson, supra note 152 (reporting on number of Amerasians and
their family members resettled in United States under Amerasian Visa).
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ply and does not place a cap on yearly candidates.!>® The success of the
Amerasian program demonstrates its applicability to other humanitarian
crises where victims are targeted, in part, due to their past affiliation with
American military personnel.!%°

C. Increase and Expedite Resettlement of Iraqi Refugees in the United States

The United States should increase the number of refugees that it
resettles each year.160 Syria and Jordan cannot absorb the entirety of Iraqi
refugees on their own.!®! For practical reasons, burden sharing and mu-
tual accountability should exist among the international community to
cope with the growing number of refugees.'6? Additionally, the United
States should expedite the current processing program it has established
in the region for refugee resettlement.!6®

158. See National Defense Authorization Act for Fiscal Year 2006, Pub. L. No.
109-163, § 1059, 119 Stat. 3136, 3443 (setting forth provision for resettling former
Iraqi and Afghani interpreters). For a discussion of the shortcomings of the cur-
rent immigration law for these interpreters, see supra notes 109-14 and accompany-
ing text.

159. See Husarska, Refugee Scandal, supra note 38 (describing violent targeting
of Iraqi interpreters for their past affiliation with United States military); Johnson,
supranote 38 (reporting on similar violence against Iraqi interpreters employed by
American government).

160. See Iraqi Refugee and Internally Displaced Persons Humanitarian Assis-
tance, Resettlement, and Security Act of 2007, H.R. 3674, 110th Cong. § 8(c) (pro-
posing that up to 20,000 Iraqis can be accepted into United States as refugees
during each of fiscal years 2008, 2009 and 2010).

161. See Refugee Crisis in Iraq Act, S. 1651, 110th Cong. § 2 (2007) (“Iraq
refugees are a significant financial burden on countries in the region. The Iraq
Study Group concluded that if the refugee crisis ‘is not addressed, Iraq and the
region could be further destabilized.’”); H.R. 3674 § 82(10c¢) (“The massive flow of
Iraqi refugees into neighboring host countries has overwhelmed existing social,
economic, and security capacities of such countries.”).

162. See Farmer, supra note 120, at 82 (discussing need for UNHCR, non-gov-
ernmental organizations and other international actors to share accountability).
Farmer writes that “[i]nternational actors must recognize that the realization of
human rights of refugees cannot be the sole responsibility of host states, and that a
multi-layered accountability system is desperately needed.” Id. (calling for in-
creased international accountability). There is an important need for nations to
share the burden of the current refugee crisis. See Steinbock, supra note 62, at 985
(describing three basic reasons for international burden sharing with refugee re-
settlement). Burden sharing is optimal because (1) “refugees do not move evenly
around the globe, both because refugee-producing events are concentrated in par-
ticular countries or regions, and because most refugees cannot seek sanctuary far
from their countries of origin[,]” (2) “despite the benefits individual refugees
might ultimately bring, refugeereceiving countries regard refugees as an un-
wanted burden in just about every way imaginable” and (3) “countries vary widely
in their abilities to cope with refugees in their territory.” See id. (providing reasons
why United States immigration law should reflect burden sharing obligations re-
garding refugee resettlement).

163. See H.R. 3674 § 8(a) (proposing that refugee resettlement for Iraqi refu-
gees be made more efficient). “[T]he Secretary of Homeland Security, in coopera-
tion with the Secretary of State, shall make every effort to streamline the screening
and security investigations processes for assessing the eligibility of Iraqi applicants
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The persistence of undue political influence that limits refugee reset-
tlement of Iraqgis in the United States should cease.!6 Political considera-
tions continue to infuse bias into the United States refugee resettlement
program, a problem that has historically plagued refugee resettlement leg-
islation in the United States.?6> The government’s refusal to increase refu-
gee resettlement for Iraqis stems, in part, from its continuing reluctance to
face certain political ramifications.!66 In other scenarios where the
United States played a role in creating vulnerable groups of refugees
through military incursions into foreign countries, the government re-
fused to resettle significant numbers of refugees in the areas under its
military control until after its withdrawal.!'67 The United States govern-
ment has recognized the need to increase refugee resettlement, and it
should not reject thousands of refugees for the sake of saving face and
attempting to portray stability in Iraq.1%® Instead, as it did during the vio-
lent conflict in Kosovo during the 1990s, the government should promptly

for refugee status in the United States.” Jd. (urging administration to expedite
resettlement of Iraqi refugees).

164. For a discussion of the history of political influence on immigration law
and policy in the United States, see infra notes 165-66 and accompanying text.

165. See Displaced Persons Act of 1948, Pub. L. No. 80-774, 62 Stat. 1009, 1009
(amended by Pub. L. No. 83-751, 68 Stat. 1044 (1950)) (granting visas for refugee
resettlement to United States only to those refugees who showed that they entered
Allied zones in Germany, Austria or Italy before December 23, 1945); see also
Kathryn M. Bockley, A Historical Overview of Refugee Legislation: The Deception of For-
eign Policy in the Land of Promise, 21 N.CJ. INT'L L. & Com. Rec. 253, 261-63 (1995)
(explaining how cut-off date prohibited resettlement of 90% of Jewish refugees,
who had entered Allied zones afterwards). “Some members of Congress justified
the restrictions based on the fear that a more ‘generous treatment’ of Jewish refu-
gees would negatively impact the American economy and social structure.” Waib-
snaider, supra note 26, at 392, 395 (discussing how politics influenced post-World
War II refugee resettlement legislation).

166. See Bockley, supra note 165, at 271 (describing how during height of
Cold War, only 2,000 of 1.5 million refugees admitted to United States came from
non-communist countries). During this time, the United States ignored refugees
who fled governments supported by the United States and disproportionately ad-
mitted refugees from countries whose governments the United States opposed. See
id. (describing pattern of refugee resettlement that emerged in United States gov-
ernment during Cold War); Sautman, supra note 146, at 184-86 (discussing how
United States has usually held emigrants from non-Communist countries to higher
standard of proof than those refugees from Communist countries in showing that
they are refugees and not economic migrants).

167. See Bockley, supra note 165, at 276 (“Many Americans felt a sense of obli-
gation to a people that the United States had supported [in Southeast Asia] and
then abandoned.”); Waibsnaider, supra note 26, at 403 (discussing resettlement of
Vietnamese, Laotian and Cambodian refugees in United States following country’s
military disengagement in Southeast Asia).

168. See Refugee Crisis in Iraq Act, S. 1651, 110th Cong. § 2 (2007) (setting
out how United States has recognized need to increase refugee resettiement of
Iraqgis). The proposed legislation finds that “[i]n April 2007, Assistant Secretary of
State Ellen Sauerbrey said the United States ‘could resettle up to 25,000 Iraqgi refu-
gees’ this year.” Id. (finding that United States government has capacity to sub-
stantially increase refugee resettlement).
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identify and resettle the most vulnerable refugees placed in crises partly
because of United States actions abroad.!6°

The United States should do more to expedite the existing resettle-
ment plans for Iraqi refugees.!’® Important national security concerns
and corresponding heightened security screenings come at a cost, and as
such, some harmless refugees likely will be denied resettlement in the
United States.!”? But for thousands of Iraqi refugees that raise no security
concerns, the problem is not with the security requirements themselves,
but rather, the lack of personnel and resources allocated for processing
the refugees.172 Indeed, the Department of State has announced that
with proper funding from the federal government, the United States
could resettle 20,000 Iraqi refugees by the end of 2007 alone.!”® Congress
placed heavy pressure on the government to remedy delays in previous
decades when government agencies failed to effectively expedite refugee
resettlement, and it should do the same now.174

169. See Steinbock, supra note 62, at 987 (discussing how after bombings by
United States military in Kosovo that set off regional conflict, United States govern-
ment felt obligated to reduce suffering “among a population for which it felt some
special responsibility”). The United States ultimately resettled over 14,000 refu-
gees from Kosovo. See id. (describing refugee resettlement during Kosovo
conflict).

170. See Iraqi Refugee and Internally Displaced Persons Humanitarian Assis-
tance, Resettlement, and Security Act of 2007, H.R. 3674, 110th Cong. § 2 (“Cur-
rent United States policies governing the processing of refugees constrain the
Department of Homeland Security from expediting the screening procedures and
increasing the number of Iraqgi refugees accepted into the United States.”).

171. See Remarks to S. Judiciary Comm. Hearing on Iraqi Refugees, 110th Cong.
(2007) (statement of Ellen Sauerbrey, Asst. Sec’y for Population, Refugees and
Migration, U.S. Dep’t of State), available at http://www.state.gov/g/prm/rls/
82085.htm (stating that one reason that “so few Iraqis . . . have come into the
United States since 2003 is because of an enhanced security review that has been
required that has made it very difficult for these Iraqi refugees who have been
referred to us by UNHCR to pass through the screening mechanism.”).

172. See Randall Fenlon, Current Development, International: Creation of a New
Iraq Refugee Task Force, 21 Geo. Immicr. LJ. 333, 334 (2007) (discussing most press-
ing tasks for newly-created task force in United States Department of State). Fen-
lon writes that “[m]ost significantly, the task force has been instrumental in
developing a plan to accelerate the resettlement of about 7,000 Iraqis to be re-
ferred by the UNHCR within the next nine months.” Id. (describing work of task
force).

173. See id. (quoting assertion of Assistant Secretary of State Ellen Sauerbrey
that if given more resources, Department of State could resettle more refugees);
see also Rachel L. Swarns, Senators Denounce Bush Policy Limiting Refuge for Iraqis, N.Y.
TiMEs, Jan. 17, 2007, http://www.nytimes.com/2007/01/17/washington/17refu-
gees.html (reporting on political condemnation of inefficient refugee resettlement
by United States).

174. See Rosenberg, supra note 146, at 433 (describing efforts of Congress to
influence specific immigration policy of Department of State) (citing to 135 ConG.
Rec. 3, 155 (1989)). A contingent of fifty-four United States Senators wrote a let-
ter to Secretary of State James Baker and Attorney General Richard Thornburgh to
express their concern over year-long delays with processing refugee applications
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D. Security Concerns

The proposed reforms to immigration law and policy towards Iraqi
refugees do not undermine the national security of the United States.1”>
Applicants applying through the UNHCR must overcome several security
safeguards before their claims are ever referred to the United States gov-
ernment.'”® Upon receiving an application from the UNHCR, the United
States runs the applicant’s information through several databases to detect
possible security concerns.!”” Further, all cases are referred to the FBI
and the CIA for their own security reviews.!”® Compared to other means
of entrance to the United States, refugee resettlement has historically
been relatively secure.!” In fact, security checks are so thorough that they

for Soviet Jews in Moscow and the denial of refugee status to a group of Soviet Jews
temporarily in Rome. See id. at 132 (discussing content of Senators’ letter).

175. Cf. Crocker Urges Iraq Refugee Action, supra note 85 (suggesting that United
States government can solve problems in current refugee resettlement by allocat-
ing more resources and personnel to resettlement program). Ambassador
Crocker notes that the Department of Homeland Security has only a handful of
officers in Jordan to conduct security reviews of Iraqi refugees. See id. (discussing
how lack of personnel, not extent of security checks themselves, force applicants to
wait eight to ten months after being referred to United States by UNHCR before
further processing commences). For a discussion of security concerns raised by
the proposed reforms, see infra notes 176-88 and accompanying text.

176. See Iraqi Refugees: Resettlement Questions and Answers, supra note 83 (detail-
ing UNCHR security checks for applicants seeking resettlement). These checks
entail verifying that the applicant has not committed acts against humanity or war
crimes, and also, may entail up to six investigative interviews. See id. (“UNHCR
staff is trained to identify a range of exclusions ‘triggers,” which lead to a more
rigorous examination and possible disqualification from resettlement.”).

177. See id. (detailing mandatory screening of all Iraqi refugees). The re-
quired security checks include checking an applicant’s fingerprints and photo-
graph against multiple databases, and reviewing the files of all the applicant’s
relatives already living in the United States in order to confirm the applicant’s
credibility. See id. (listing various security screenings refugee applicants must
undergo).

178. See id. (discussing enhanced threshold Iraqgi refugees must overcome to
pass Security Advisory Opinions of FBI and CIA). Once an Iraqi applicant makes it
through all security checks, the individual’s case will return to the Department of
State for a final review and ultimate decision regarding resettlement. See id.
(describing final stages of security checks for refugee resettlement in United
States).

179. See Cianciarulo, supra note 54, at 461 (2005) (discussing how special im-
migrant visa for women and children refugees can also be implemented without
undermining national security). None of the September 11, 2001 terrorists were
refugees or applicants for refugee status. See id. at 482 (noting that United States
“continued its expedited processing of non-immigrant visas in Saudi Arabia . . .
despite the fact that thirteen of the eighteen hijackers from Saudi Arabia and the
United Arab Emirates had received their visas through expedited processing”); see
also THoMmAs R. ELDRIDGE ET AL., NAT'L COMM’N ON TERRORIST ATTACKS UPON THE
UNITED STATES, 9/11 AND TERRORIST TRAVEL 116 (2004), available at http:/ /www.9-
11commission.gov/staff_statements/911_TerrTrav_Monograph.pdf (discussing
dangers of expedited non-immigrant visas, especially those not requiring prelimi-
nary interviews with government official). The report finds that “[Department of]
State officials did approve incomplete visa applications and did expedite the issu-
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are in-part blamed for the government’s inability to efficiently resettle
thousands of Iraqi refugees.!80

The United States government can expedite Iraqi refugee resettle-
ment without raising significant security concerns.’®! Instead of cutting
security checks, the United States government should dedicate more re-
sources to processing refugees abroad.!'®2 In the immediate future, the
United States should fast-track security checks, significantly increase the
number of officers in Jordan, raise pressure on the Syrian government to
issue visas to Department of Homeland Security officials and arrange in-
terviews with officials from Washington by video link.!8% Some progress
has been made on these fronts, but more should be done.!® The com-
prehensive security screenings for refugees that have been in place for the
past decade have worked efficiently.!8% Relevantly, no terrorists or sus-
pected terrorists have ever entered into the United States through its refu-
gee resetdement program.!8¢ In addition, the United States can better
utilize provisions within the 1967 Protocol relating to refugees that already
allow for refusal of resettlement for certain security reasons, rather than

ance of visas, requiring few interviews . . . .” Id. (discussing relatively lax security
screening for expedited visas).

180. See Remarks to S. Judiciary Comm. Hearing on Iraqi Refugees, supra note 171
(explaining how numerous security checks for each individual applicant prevent
quick resettlement for many refugees).

181. Cf. Crocker Urges Iraq Refugee Action, supra note 85 (suggesting ways United
States government can act to make refugee resettlement more efficient).

182. See Iraqi Refugee and Internally Displaced Persons Humanitarian Assis-
tance, Resettlement, and Security Act of 2007, H.R. 3674, 110th Cong. § 8(b)(2)
(proposing that Secretary of Homeland Security “increase by 100 percent the num-
ber of personnel of Department of Homeland Security who conduct security re-
views of Iraqi applicants for refugee status in the United States”); Refugee Crisis in
Iraq Act, S. 1651, 110th Cong. § 3(a) (2007) (proposing that Secretary of State
establish refugee processing facilities in Iraqi and in countries in region).

183. See Crocker Urges Iraq Refugee Action, supra note 85 (reporting on Ambassa-
dor Crocker’s suggestions for processing backlog of refugees referred for resettle-
ment through UNHCR). Other government officials have blamed delays on the
Department of State and the Overseas Processing Entities Agency, which performs
initial screenings and medical examinations of applicants. See id. (recounting de-
bate over how best to improve pace of refugee processing).

184. See Remarks to S. Judiciary Comm. Hearing on Iraqi Refugees, supra note 171
(describing new system that aims to expedite processing of certain Iraqi refugees
pre-chosen to leave Iraq). The system, developed in conjunction with the UNHCR,
provides the UNHCR with information for people who the United States govern-
ment has already chosen for resettlement but who are still relocating in surround-
ing countries “so that we can alert them to immediately process.” See id.
(describing workings of expedited system, but also, providing only one example of
its effective implementation).

185. See Waibsnaider, supra note 26, at 422 (noting that none of September 11
hijackers were refugees or were seeking refugee status in United States).

186. See id. (stating that no known terrorist activity has resulted from refugee
admissions).
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promulgating new and increasingly burdensome legislative regimes.!87
National security is certainly important, but needless security checks in
excess of the sufficient screening already in existence only further delays
the already-inadequate refugee resettlement program.!88

V1. CoNCLUSION

The growing humanitarian crisis affecting millions of Iraqi refugees
requires the increased attention of the United States, whose actions to
date have been ineffective.!®® Over four million Iragis have fled their
homes to escape increasing violence in Iraq, and living conditions for refu-
gees remain poor.19% Former translators for the United States military
and members of vulnerable minorities are particularly in need of resettle-
ment.!®1 The current legal protection offered by the United States,
though well-intended, is inadequate and excludes thousands of worthy ref-
ugees from resettlement in the United States.192

The United States government should reform its existing immigration
law and policy in order to make resettlement of Iraqi refugees more effec-
tive.193 The United States government should amend the material sup-
port provision in the Immigration and Nationality Act so that it no longer

187. See Convention Relating to the Status of Refugees, supra note 52, art. 33
(providing exception to prohibition of refoulement for security reasons). The
Convention states:

The benefit of the present provision may not, however, be claimed by a

refugee whom there are reasonable grounds for regarding as a danger to

the security of the country in which he is, or who, having been convicted

by a final judgment of a particularly serious crime, constitutes a danger to

the community of that country.

Id. (detailing grounds for expelling refugees); see also Gilbert, supra note 57, at 1
(“That the Convention Relating to the Status of Refugees 1951 and its 1967 Proto-
col might have already made provision for applicants for refugee status who have
committed serious international crimes, such that, if properly applied, they are
denied the protection of the Convention, was also ignored.”).

188. See Remarks to Senate Judiciary Committee: Hearing on Iraqi Refugees, supra
note 171 (explaining how numerous security checks delay refugee resettlement
process for many applicants).

189. See Refugee Crisis in Iraq Act, S. 1651, 110th Cong. § 2 (2007) (stating
need for increased help by United States in addressing needs of Iraqi refugees).

190. See id. (finding that 2 million Iraqi refugees have significant humanita-
rian needs that countries are not meeting); Iragi Refugee and Internally Displaced
Persons Humanitarian Assistance, Resettlement, and Security Act of 2007, H.R.
3674, 110th Cong. § 2 (2007) (finding that millions of displaced Iraqis are living in
“[iIncreasing destitution and poverty”).

191. See Husarska, Refugee Scandal, supra note 38 (discussing targeting of for-
mer translators who worked for United States military); Frag’s Christian Minority
Flees Violence, supra note 39 (discussing targeting of Christians and other minorities
in Iraq).

192. See Raghavan, supra note 46 (discussing how United States refugee reset-
tlement program has been slow and inefficient thus far).

193. See H.R. 3674 § 3 (asserting “United States must demonstrate its commit-
ment to resettle Iraqi refugees”). The proposed legislation also notes that Iraqi
refugees will continue to have a high impact on regional security, and their well-
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prevents thousands of refugees from resettlement for actions carried out
under duress.'®* The judiciary, while respecting Congress’s desire to pro-
vide a broad definition for terrorist organizations, should apply the law in
a sensible manner that does not produce unintended and unjust results
for refugee resettlement.!9> The United States government should also
redesign its special immigrant visa to give official resettlement prioritiza-
tion to Iraqgis who formaily worked for the United States military or who
are members of vulnerable minorities.!9¢ Additionally, the United States
should increase the number of Iraqi refugees allowed into the country and
expedite their resettlement.!®?7 Taken together, these proposed reforms
will allow the United States to expeditiously process the most vulnerable
Iraqis for resettlement, maintain stringent security procedures for screen-
ing refugees and improve the ever worsening crisis affecting millions of
Iraqis.198

Kevin Walsh

being must be considered within overall United States policy in Iraq. See id. (stat-
ing “sense of Congress” in making its proposal).

194. See “Material Support” Litigation; Contact Human Rights First, supra note
121, at 1 (discussing how material support provision has prevented hundreds of
individuals from receiving legal protection from United States).

195. See United States v. Hodge, 321 F.3d 429, 434 (3d Cir. 2003) (stating that
judges have historically made rulings to prevent unintended or absurd results).

196. See Refugee Cirisis in Iraq Act, S. 1651, 110th Cong. § 4 (2007) (propos-
ing that certain groups of Iraqis, including those who worked for United States
military and members of certain minorities, receive priority resettlement in United
States); H.R. 3674 § 7 (proposing similar legislation).

197. See H.R. 3674 § 8 (proposing that Secretary of Homeland Security and
Secretary of State work to make refugee resettlement for Iraqi refugees more effi-
cient, and additionally, to increase annual resettlement allowance up to 20,000
Iraqgis annually).

198. See 153 Conc. Rec. H7079 (daily ed. June 26, 2007) (statement of Rep.
Blumenauer) (discussing potential effectiveness of proposed reform to immigra-
tion law and resettlement policy). Changes proposed in H.R. 2265 would “allow
for more Iraqis to be granted refugee status in the United States.” See id. (urging
House to adopt Resolution). Implementing these proposals will allow for more
resettlement, and in some part, alleviate the refugee crisis. Crocker Urges Iraq Refu-
gee Action, supra note 85 (proposing changes to United States refugee resettlement
program to allow for safe but more efficient resettlement).
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