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DESPITE HIS ANTICS, T.O. HAS A VALID POINT: WHY NFL
PLAYERS DESERVE A BIGGER PIECE OF THE PIE

I. INTRODUCTION

By now the image is familiar: the old, out-of-shape so-called

sports analyst ("purist") criticizing the modern professional athlete
for turning sports into business.1 Over the past twenty years, as sala-
ries sky-rocketed in the wake of free agency, the press has scorched

players for their greediness, disloyalty, and backward sense of per-

ception. 2 Purists, however, do not realize that professional sports
have always been businesses to team owners and league officials.3

National Football League ("NFL") players, on the other hand, came

1. See, e.g., CNN Saturday Morning (CNN television broadcast Dec. 31, 2005)
("With numbers like that, the cries of football purists become the sounds of si-
lence." (quoting CNN sports business analyst in reference to financial success of
2003 Tostitos Fiesta Bowl)).

2. See, e.g., Justin Cohn, Cancellation Proves Even Good Guys Get Greedy, J. - GA-
ZETTE (Fort Wayne), Feb. 17, 2005, at 1B (criticizing "the world of modern profes-
sional athletics, where all too many of the headlines are dominated by arrogance,
selfishness, criminality and, most of all, greed"); Bill Conlin, Now, They're Royalty:
Saberhagen Shuts Door on Cardinals in Game 7 Romp, PHILA. DAILY NEWS, Oct. 28,
1985, at 104 (" [A] rrogance, greed and self-serving peevishness is woven deeply into
the fabric of the game."); Mark Gee, Mailbag: Hooray for Standing Up to McCardell,
Greed, TAMPA TRIB., Oct. 24, 2004, at 5 (opining National Football League ("NFL")
wide receiver Keenen McCardell's challenge against owners' greed is rare); Wil-
liam Gildea, 80s, 90s: The Way It Was, SEATTLE TIMES, Dec. 31, 1989, at Cl ("Sports
in the 1980s brought a grief and greed that nothing in our experience had pre-
pared us for.").

3. See MICHAEL MACCAMBRIDGE, AMERICA'S GAME: THE EPIc STORY OF How PRO

FOOTBALL CAPTURED A NATION 316 (Random House 2004) (indicating that after
nearly losing their franchises during World War II, NFL owners were reluctant to
share their newly found wealth with players); STEFAN SZYMANsKi & ANDREW ZIMBAL-
IST, NATIONAL PASTIME: How AMERICANS PLAY BASEBALL AND THE REST OF THE

WORL PLAYS SOCCER 20-21 (Brookings Institution Press 2005) (explaining exis-
tence of baseball business as early as 1860s); Scott E. Backman, NFL Players Fight for
Their Freedom: The History of Free Agency in the NFL, 9 SPORTS LAW. J. 1, 2 (2002)
("From the outset, owners and players operated under a typical employer/em-
ployee relationship in which the owners set the rules, salaries, and working condi-
tions . . ."); David J. Sipusic, Comment, Instant Repay: Upon Further Review, the
National Football League's Misguided Approach to the Signing Bonus Should be Over-
turned, 8 SPORTS LAW. J. 207, 210 (2001) (explaining owners first treated profes-
sional football as organized business in 1920); Murray Chass, Murray Chass on
Baseball: Insiders Recall Birth of Free Agency 10 Years Ago, N.Y. TIMES, Dec. 22, 1985, at
S3 ("[Management] held all the guns, and they basically could do whatever they
wanted to do, including infringing on your personal life to get their way." (quoting
player who won arbitration case which officially began free agency in Major
League Baseball ("MLB")). Owners, like the sports themselves, evolved over time:

In the early years of every professional sport, the owners were men of
great dedication and expertise ....

(425)
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late to the party and are only recently beginning to understand
their rights to a bigger piece of an enormous pie.4

Now we have the "T.O. Situation" - Philadelphians' coin-name
for Terrell Owens's 5 ("T.O.") threatened holdout and the accompa-

Their type was soon superseded, however, by the business tycoon
who made his fortune in trade, then dabbled in sports ownership both as
a means of advertising his product and finding community approval ....

Then came the third echelon of owner, the corporate manager who
bought a club not only to publicize his business enterprises but also to
take advantage of... federal tax laws.

JAMES A. MICHENER, SPORTS IN AMERICA 357 (Random House 1976) (recounting
how owners came to treat sports franchises as parts of their overall business
portfolios).

4. See Bill Saporito, The Money Machine: Sure, It's Got Fat TV Contracts. But
There's Far More to the NFL's Success Than the Nation's Passion for Football, TIME, Jan.
2005, at A7 (arguing NFL, more so than other sports, capitalized on sports indus-
try's rising value during 1990s); Aron Kahn, Vikings Rank Last Among NFL's Incredi-
bly Rich, PIONEER PRESS, Sept. 2, 2005, http://www.twincities.com/mld/twincities/
2005/09/02/sports/12538358.htm (explaining how Minnesota Vikings dropped
to poorest NFL franchise over past year yet still increased its worth by more than $54
million). As of 2004, the average NFL franchise was worth $531 million and in
2003 the NFL saw $5 billion in revenues, up over 500% since 1989. See Saporito,
supra, at A8-10 (adding that NFL's twenty new or renovated stadiums in past ten
years are League's fastest growing revenue source); Michael K. Ozanian, Football
Fiefdoms, Sept. 3, 2004, http://www.forbes.com/business/2004/09/02/
cz kb_0902nflintro.html (asserting average 2004 NFL franchise was worth $733
million and had operating income (earnings before depreciation, taxes, interest,
and amortization) of $851 million). In addition, the NFL's new television deal
beginning in 2006 will pay the league $3.7 billion annually, a 53% increase from its
current contract. See Kurt Badenhausen et al., The Business of Football, Sept. 1, 2005,
http://www.forbes.com/lists/2005/09/01 /sports-football-gambling-cz_05nfland.
html (detailing NFL's new television contract); Andy Bernstein, Exit Interview: Sha-
piro on Sports, STREET & SMITH'S SPORTS Bus. J., Oct. 3-9, 2005, at 1, 34 ("To the
NFL's credit, they had a lot of buyers [for its most recent television deals]. And
they got somebody that was willing to pay [the] money [that ABC offered] and
more." (quoting ESPN's former vice-president of programming and production,
Mark Shapiro)). Further, since the summer of 2005 alone, the NFL has made
many substantial endorsement deals. See, e.g., Daniel Kaplan & Terry Lefton, Mol-
son Coors Renewing with NFL, STREET & SMITH'S SPORTS Bus. J., Sept. 5-11, 2005, at 1
(noting NFL's five-year sponsorship deal with Molson Coors worth $500 million);
Terry Lefton & Daniel Kaplan, Sprint, NFL near $200M Dea4 STREET & SMITH'S
SPORTS Bus. J., June 20-26, 2005, at 1 (describing deal's potential worth of $600
million over five years); Terry Lefton, Samsung Fills Open Category for the NFL,
STREET & SMITH'S SPORTS Bus. J., Oct. 3-9, 2005, at 1 (reporting NFL's deal with
Samsung was "well into eight figures per year").

5. See Terrell Owens, http://www.sportsline.com/nfl/players/playerpage/
1290 (last visited Mar. 15, 2006) (giving brief summary of Terrell Owens's ("T.O.")
career and indicating that he is wide receiver for Philadelphia Eagles). The Eagles
signed T.O. prior to the 2004 NFL season. See id. At that time, he left the San
Francisco 49ers after well-documented, prolonged disputes with the team's
quarterback and coach. See Feuding 49ers Patch Things Up Enough to Trip Lions,
GRAND RAPIDS PRESS (Mich.), Oct. 6, 2003, at D7 (describing once-ongoing feud
between T.O. and then-49ers head coach Steve Mariucci); Kevin Lynch, Owens
Vents, Return Looks Very Unlikely, S.F. CHRON., Jan. 24, 2004, at C5 ("I'm willing to
work out a contract if the Niners can get a quarterback to match my skills as a

[Vol. 13: p. 425
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nying media frenzy that began shortly after T.O.'s heroic effort in
Super Bowl XXXIX. 6 T.O. is the poster-child for the purists' gripe.
Under his current seven-year contract, he is slated to make $49 mil-
lion; yet he recently quipped amid tears that his family's financial
welfare was somehow in jeopardy.7 T.O. followed suit throughout
the summer and fall of 2005 by creating locker-room problems and
appearing on national media outlets.8 His all-out media blitz took

receiver! . . . A receiver is only as good as his quarterback." (ellipsis in original)
(quoting T.O.)).

6. See, e.g., Les Bowen, Birds Try to Make Sense of T.O. Situation, PHILA. DAILY

NEWS, Nov. 10, 2005, at E98 (summarizing whirlwind of events leading to T.O.'s
four-game suspension and deactivation for remainder of 2005 season). For a
description of NFL contract holdouts, see infra notes 60-66 and accompanying
text.

7. See Michael Bradley, Business Weak: Owens' Approach to Renegotiating is All
Wrong, Apr. 14, 2005, http://sportsillustrated.cnn.com/2005/writers/
michaelbradley/04/14/el.hombre/index.html (noting T.O.'s seven-year con-
tract); David Whitley, T.O. Could Learn A Lot From High School Athletes, CENTRE DAILY
TIMES (State College, PA), Apr. 19, 2005, at B6 ("No matter what anybody else says
about me, my family comes first." (quoting MSNBC interview with T.O.)). This
quote sparked an immediate, prolonged attack on T.O. by the media and the pub-
lic. See, e.g., Shelly Anderson, Hey, Hines Thanks for Being All Business, PITrSBURGH
POST GAZETTE, Sept. 9, 2005, at D2 ("'I have to take care of my family.' That's the
load of horse hair Terrell Owens and others have been dishing up when they de-
cide that $1 million a year or $5 million or $10 million isn't enough and begin
barking for more."); Mike Gross, Show T.O. the Money? Not Likely, SUNDAY NEWS
(Lancaster, PA), Apr. 24, 2005, at 1 (recounting how Philadelphia radio talk show
offered to help T.O.'s family by starting food drive); T.O. and I Have Lots in Com-
mon, BucKs COUNTY COURIER TIMES, Aug. 19, 2005, at 2D (stating sarcastically: "So
Terrell, I understand completely where you are coming from. Keep ignoring the
hypocrite and the portly head coach. Remember that you have to feed that family
of yours."). For a discussion of how signing bonuses artificially inflate NFL salaries
and how T.O. is most likely to see only a fraction of his $49 million contract, see
infra notes 152-70 and accompanying text. For a discussion of how the NFL should
more handsomely compensate its players, see infra notes 211-16 and accompanying
text.

8. See Whitley, supra note 7 (noting T.O. publicly questioned Eagles'
quarterback Donavan McNabb's effort during Super Bowl). Further, the Eagles
suspended T.O. for a week after a heated argument with Eagles' head coach Andy
Reid only a few days into training camp. See Paul Domowitch, Reese: T.O. Feud a
Passing Situation, PHILA. DAILY NEWS, Aug. 30, 2005, at 72 (describing T.O.'s return
after his suspension during early August 2005). Soon after this suspension, T.O.,
with agent Drew Rosenhaus by his side, spoke to a national audience on ESPN's
heavily watched television show Pardon The Interruption. See id. ("[T.O.] warned the
Eagles that kicking him out of training camp for a week wasn't going to make him
any easier to live with."). In this same television appearance, T.O. stated he was no
longer speaking with his quarterback. See Bob Brookover, T.O. is Talking Silent
Treatment: He Says He Doesn't Want to Speak to McNabb, PHILA. INQUIRER, Aug. 12,
2005, at DI ("My attitude is not going to change .... I have no desire to talk to
[Eagles quarterback] Donovan [McNabb]." (quoting T.O.)). Later, T.O. ap-
peared on The Late Show with David Letterman on Oct. 4, 2005. See Shannon Ryan,
T.O. Gets Laughs with Letterman, PHILA. INQUIRER, Oct. 5, 2005, at D6 ("Donovan
and I . . . we've come to grips with all the things that have happened during the
course of the off-season and during training camp .... " (quoting T.O.)).
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full form on April 14, 2005, when T.O.'s agent Drew Rosenhaus
argued T.O.'s case on Dan Patrick's national ESPN radio show:

This was not a normal negotiation [referring to Owens's
contract settlement with the Eagles] .... He had to take a
substandard deal because he had no leverage... It sounds
great on paper, but in the first two years of the deal he is
not even in the top 10 highest-paid receivers in the NFL
... He absolutely outperformed his deal. I've had many
players that have been cut when they underperformed de-
spite having just done a multiyear deal the year before,
like Hugh Douglas with the Jaguars. Why can't we say that
he outperformed this deal, which was done under poor
circumstances? 9

With this statement, Rosenhaus soundly conveyed his player's
message and launched a national debate.10 While many discarded
their appeal as vacuous, partly because of T.O. and Rosenhaus's
crassness, the dynamic duo has a valid point: NFL contracts, like

9. Owens Technicality Gave Wide Receiver Negotiating Power, PITrSBURGH POST GA-
ZETTE, Apr. 17, 2005, at ClI (ellipsis in original) (quoting Drew Rosenhaus from
his interview with Dan Patrick on ESPN Radio). More recently, Rosenhaus ap-
peared on such shows as ESPN2's Quite Frankly and CBS's The Late Show With David
Letterman. SeeJohn Molori, Rotten Rosenhaus, Going Hollywood, Bet You Didn't Know

.Aug. 15, 2005, http://www.bostonsportsmedia.com/archives/blitz/003075.
php ("Drew Rosenhaus... has become a media magnet, appearing on any show
that can tolerate his braggadocio .. ").

10. See, e.g., Bob Brookover, Scoring Well: Next to His Rivals' Deals, T.O.'s Con-
tract Doesn't Look Bad, PHILA. INQUIRER, June 16, 2005, at DI [hereinafter
Brookover, Rivals] ("Unless you've been abducted by aliens .... you've heard that
Terrell Owens isn't happy with the seven-year contract he signed with the Eagles
before [the 2005] season."). For a further discussion of the public's reaction to
T.O.'s televised appeal for a new contract, see supra note 7 and accompanying text.
For a further discussion detailing Rosenhaus's attempts to publicize T.O.'s plot,
see supra note 9 and accompanying text. Rosenhaus, known as the toughest NFL
agent for his relentless contract negotiation tactics, represents over ninety of the
NFL's elite players, including: Javon Walker, Edgerrin James, Chad Johnson, Clin-
ton Portis, Hugh Douglas, Willis McGahee, and Jeremy Shockey. See Dave
Scheiber, Feeding Frenzy, ST. PETERSBURG TIMES, Sept. 4, 2005, at 1C (describing
Rosenhaus as "sleepless shark" and listing many other players he represents). He
is infamous for using the media to increase his and his players' salaries. See id.
(characterizing Rosenhaus as savvy publicist); see also SZYMANSKI & ZIMBALIST, supra
note 3, at 146 (explaining how media exposure is critical part of sports because
people like "watching the money"). Recently, Rosenhaus's publicity tactics
backfired when Pro-Bowl wide receiverJavon Walker fired Rosenhaus. See Liz Mul-
len, Walker's New Agent to Talk to Pack, Not Press, STREET & SMITH'S SPORTS Bus. J.,
Dec. 19-25, 2005, at 16 (citing Rosenhaus's media stunts as cause for his firing).

[Vol. 13: p. 425
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those in Major League Baseball ("MLB"), should have more guar-
anteed money."1

This Comment, drawing primarily on comparisons to MLB, ex-
plores why NFL teams do not guarantee contracts and argues that
they should. Section II develops and compares the histories of the
NFL, MLB, and the concurrent labor movement.1 2 It also explains
the effects of MLB's antitrust exemption and describes the NFL's
current holdout situation. Section III sorts through the supporting
case law, asserts the NFL Players Association ("NFLPA") 13 needed
the courts to achieve its goals, looks at the NFL's and MLB's collec-
tive bargaining agreements ("CBA"), and details why NFL salaries
are typically smaller than MLB salaries. 14 Finally, Section IV sets
forth a different perspective of U.S. professional sports leagues with
a comparison to soccer's global stage, revisits the "T.O. Situation,"
and considers the possible impact of implementing T.O. and
Rosenhaus's proposal.1 5

II. RELEVANT NFL & MLB HISTORY

According to Neil D. Harris, University of Maryland English
professor and sports historian, "[S]alaries in professional sports

11. See, e.g., MACCAMBRIDGE, supra note 3, at 317 (explaining how NFL players
began seeking more guaranteed money during their first strike in 1974); see also
Lawrence M. Kahn, The Effects of Race on Professional Football Players' Compensation, 45
INDUS. & LAB. REL. REv. 295, 299 (1992) [hereinafter Kahn, Effects] ("Unlike long-
term baseball player contracts, . . .multi-year football player contracts are almost
never guaranteed." (citations omitted)); Sipusic, supra note 3, at 219 (noting NFL
franchises guaranteed only twelve percent of teams' total payrolls in 1989 and
forty-eight percent in 1999). For further evidence of the media's attack on T.O.,
see supra note 7 and accompanying text.

12. For a discussion outlining the relevant background material on the NFL's
and MLB's business operations, see infra notes 16-70 and accompanying text.

13. Despite players' efforts to unionize as early as 1956, the NFLPA became an
official union in 1968 when the National Labor Relations Board ("NLRB") recog-
nized it as an official labor organization. See Backman, supra note 3, at 11 (summa-
rizing NFLPA's history); Sipusic, supra note 3, at 216 (noting 1956 discussions
eventually led to NFLPA's formation). According to John Mackey, former NFL
player and first president of the combined NFL and AFL Players Associations, this
1970 merger marked the beginning of the modem NFLPA. SeeJOHN MACKEY &
THOM LovERRo, BLAZING TRALxs: COMING OF AGE IN FOOTBALL'S GOLDEN ERA 186
(Triumph Books 2003) (adding that NLRB recognition empowered NFLPA "to
force the owners to the bargaining table"). For a description of the case John
Mackey brought against the NFL, see infra notes 102-09 and accompanying text.

14. For a further discussion summarizing the NFLPA's inability to capitalize
on court decisions and the lack of guaranteed contracts in the NFL, see infra notes
71-206 and accompanying text.

15. For a discussion concluding that guaranteeing contracts would not signifi-
cantly hinder the NFL's financial success, see infra notes 207-21. For a description
of the "T.O. Situation," see supra notes 6-10 and accompanying text.
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large role in the NFL's compensation system.'72 In other major
professional sports leagues, however, signing bonuses have minimal
impact because teams guarantee the vast majority of players'
salaries.17

3

3. Comparison to Other Major Sport Leagues

Guaranteed contracts in other sports are prevalent due to pre-
cedent. 174 This demonstrates that the CBAs are surprisingly not the
determinative factor in bringing guaranteed contracts to profes-
sional athletes.175 A comparison of the NFL and MLB CBA's illus-
trates this point.

The MLB CBA's language, for example, is similar to compara-
ble provisions of the NFL's CBA.176 The MLB CBA stipulates that
the "Club may terminate [a] contract upon written notice to the
Player.. . if the Player shall at any time... fail, in the opinion of
the Club's management, to exhibit sufficient skill or competitive
ability to qualify or continue as a member of the Club's team;
... 177 This language essentially mirrors that of the NFL's CBA;
yet MLB teams do not cut players for failing "to exhibit sufficient

172. For a further discussion demonstrating that signing bonuses allow NFL
teams to offer non-guaranteed contracts, see supra notes 152-59 and accompanying
text.

173. SeeJensen, supra note 154 (observing that "nearly every dollar is guaran-
teed" in other professional sports); see also Daniel M. Faber, The Evolution of Tech-
niques for Negotiation of Sports Employment Contracts in the Era of the Agent, 10 U. MIAMI
ENT. & SPORTS L. REv. 165, 182 (1993) ("[The agents] are still trying to negotiate
guaranteed contracts, which, in our business, there are very few of, unlike baseball
and basketball." (alteration in original) (quoting NFL team official)). For a fur-
ther discussion acknowledging that MLB and NBA teams guarantee almost every
contract, see supra note 154.

174. For a discussion comparing NFL and MLB contracts, see infra notes 176-
78 and accompanying text.

175. SeeJensen, supra note 154 ("[T]he CBA in each sport does not say one
way or another that contracts are guaranteed." (quoting Richard Berthelsen,
NFLPA's general counsel)). The NBA's CBA, however, does guarantee some
money. See Howard J. Soifer & Kevin J. Roragen, No Play, No Pay: The 1998-99 NBA
Lockout, The Effect of Arbitrator Feerick's October 19, 1998, Opinion Regarding the NBA
Players Association Grievance, and the Limitations of Guaranteed Contracts, 3 T.M. Coo-
LEYJ. PRAC. & CLINICAL L. 115, 120 n.22 (2000) (citing NBA Collective Bargaining
Agreement, art. II § 3(e) (i)-(iv)) (noting NBA teams cannot terminate player for
"lack of skill").

176. Compare MLB Collective Bargaining Agreement, art. IX § E, at 28, http:/
/mlbplayers.mlb.com/pa/pdf/cbaenglish.pdf [hereinafter MLB CBA] (explain-
ing how team can cut injured player), with NFL CBA, supra note 75, at 232 (indicat-
ing team does not have to honor contract after season of injury).

177. MLB CBA, supra note 176, at 212 (defining terms of Major League Uni-
form Player's Contract).

[Vol. 13: p. 425
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skill or competitive ability" because MLB franchises guarantee
contracts.

178

NFL offensive lineman Matt Birk compared the NBA to the
NFL:

It'sjust ironic. Football is the most popular sport. The TV
deal is worth unprecedented money. There's worldwide
appeal. And you're going to tell me guaranteed contracts
can't work for us, but they'll work for basketball, where
more people watch CSI [a popular CBS television show]
than the seventh game of the NBA Finals? Give me a
break.'

7 9

Birk, like T.O., has a valid point. NFL players generate more
money than their professional counterparts, yet receive the most
ephemeral contracts.1 8 0 Despite the soundness of their arguments,

limiting factors depress NFL player salaries regardless of the
league's popularity and abundant cash flow.1 8 '

C. Some Limiting Factors

NFL players make their pleas for guaranteed contracts in the
face of a daunting fact: football is a brutal sport with a high injury
risk. 182 Owners and team officials, therefore, argue the nature of
football demands the current compensation system because teams

178. See NFL CBA, supra note 75, at 233 (establishing team may terminate
contract if "[p]layer's skill or performance has been unsatisfactory as compared
with that of other players competing for positions on Club's roster . . ."). Some
argue, therefore, a weak NFLPA is unrelated to the lack of guaranteed contracts in
the NFL since CBAs do not address this issue in other leagues. SeeJensen, supra
note 154 ("The common misunderstanding out there ... is that the NFL doesn't
have guaranteed contracts, so basketball and baseball unions do a better job." (el-
lipsis in original) (quoting NFLPA's general counsel)). This conclusion misleads
for two reasons: it ignores 1) that the NBA CBA does have some guaranteed money
and 2) that MLB and NBA players never needed to fight for guaranteed contracts
because owners succumbed years ago. For a further discussion detailing the rele-
vant provisions of NBA's CBA, see supra note 175. For a further discussion explain-
ing that guaranteed contracts are the norm in the NBA and MLB, see supra note
154 and infra note 179.

179. Jensen, supra note 154 (quoting Birk and stating NFLPA should demand
guaranteed contracts during renegotiation of current CBA). For a further discus-
sion of Birk's struggle for a guaranteed contract, see supra note 171.

180. For a further discussion of the NFL's financial successes, see supra note 3
and accompanying text. For a further discussion comparing NFL contracts with
MLB and NBA contracts, see supra notes 176-79 and accompanying text.

181. For a further discussion of these limiting factors, see infra notes 182-206
and accompanying text.

182. SeeJerry Sullivan, Though Spikes is Gone, His Desire Can't be Forgotten, BUF-
FALO NEWS, Oct. 2, 2005, at C4 ("Pro football is a brutal, unsentimental sport.").
For a further discussion noting the average NFL player's career lasts less than three
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would otherwise be unable to freely adjust their rosters and sport
competitively balanced on-field products. 183 Owners are only par-
tially correct: the nature of football will inevitably curtail players'
salaries. 184 Guaranteed contracts, however, will probably not hurt
the competitively balanced product the NFL currently produces. 185

1. Nature of Football

Football is frighteningly violent; a hard tackle can generate
more force than a serious car accident.1 86 Football's violent nature
translates into short careers for NFL players, with an average career
lasting three seasons. 187 This helps explain why NFL player con-
tracts will never be as lucrative as those in the MLB or NBA, where
the injury risks are relatively minimal.188

Additional factors will continue to suppress NFL players' sala-
ries: 1) NFL teams play only eight home games per season, while
MLB plays eighty-one and the NBA forty-one;189 2) NFL football

seasons, see supra note 50. For a further discussion of football's violent nature, see
infra notes 186-88 and accompanying text.

183. See BERRY ET AL., supra note 42, at 125 (indicating Rozelle believed
greater contract freedom would diminish on-field equality, fan interest, and team
revenue); Truelock, supra note 84, at 1948 (citing Mackey v. NFL, 543 F.2d 606,
611 (8th Cir. 1976)) (noting since Mackey, NFL argues competitive balance is es-
sential for "a successful entertainment product"); Jensen, supra note 154 (noting
Philadelphia Eagles PresidentJoe Banner insists "[t]eams could be decimated for
several years if a high-paid player were to suffer a season- or career-ending injury").
Further, Minnesota Vikings' Vice President of Football Operations argues: "I don't
know [with guaranteed contracts] that we'd have the competitive balance, which is
what makes the NFL so unique right now." Jensen, supra note 154 (quoting Rob
Brzezinski).

184. For a further discussion acknowledging that the injury rate, high num-
ber of players, and low number of home games necessarily curtail NFL player sala-
ries, see infra notes 186-93 and accompanying text.

185. For further discussion on the competitive balance issue, see infra notes
200-06 and accompanying text.

186. SeeJosh Kendall, Study Measures Strength of Hits: Study to Use Airbag Technol-
ogy to Study Hard Hits, COLUMBUS LEDGER-INQUIRER (Ga.), Oct. 2, 2005 (describing
how hardest tackles during college football team's practice created more force
than serious car accident); see also Heidi M. Hurd, Was the Frog Prince Sexually Mo-
lested?: A Review of Peter Westen's The Logic of Consent, 103 MICH. L. REv. 1329, 1329
(2005) ("[W]e do not know what we think we know about a capacity that on a daily
basis turns .. .brutal batteries into football games ....").

187. See, e.g., Jensen, supra note 154 (quoting NFL wide receiver). For a fur-
ther discussion noting the average NFL player's career lasts three seasons, see supra
note 50.

188. SeeJensen, supra note 154 ("You wouldn't see the gaudy 10-year, $102
million contracts [in the NFL]. In basketball, it's a 10-year, $102 million contract.
But in football, it's a year-to-year thing." (quoting NFL linebacker)).

189. See NFL CBA, supra note 75, at 175 (setting limit for regular season
games); MLB CBA, supra note 176, at 3 (determining 162-game regular season);
National Basketball Players Association Collective Bargaining Agreement, art. XX,
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teams have forty-five-men active rosters, compared to MLB's twenty-
five and NBA's twelve; 190 and 3) NFL players must wear heavy pad-
ding and helmets, which significantly decreases their recognizability
amongst fans and, consequently, lessens their celebrity-like demand
that drives up salaries in the NBA and MLB. 191 Nevertheless, these
factors are not the root of the problem. 192 The high injury rate is
the ultimate source of non-guaranteed contracts in the NFL be-
cause one costly injury to a top-pay player, owners argue, could ruin
a team for years. 193

2. Counterarguments

For example, if Indianapolis Colts quarterback Peyton Man-
ning suffered a career-ending injury in 2005, then Manning's con-
tract alone would account for twenty-five percent of his team's
salary in 2006 due to an acceleration clause. 194 This example, how-
ever, does not consider that quarterbacks, typically the highest paid
players, have notably longer average careers than other NFL play-

§1, at 186, http://www.nbpa.org/downloads/CBA.pdf [hereinafter NBA CBA]
(limiting regular season to 82 games).

190. See NFL CBA, supra note 75, at 163 (defining permissible active "squad
size" limit); MLB CBA, supra note 176, at 49 (limiting active roster to twenty-five
players); NBA CBA, supra note 189, at 206 (limiting active roster to twelve players).

191. See, e.g., MACKEY & LovERRo, supra note 13, at 180 ("[O]n game day, the
fans would ask, 'Hey, who is that?' And I still remember the vendors calling, 'You
can't tell the players without a program."' (quoting 1987 speech Mackey gave at
players' conference)); William B. Gould IV, Labor Issues in Professional Sports: Reflect-
ing on Baseball, Labor, and Antitrust Law, 15 STAN. L. & POL'Y REv. 61, 79 (2004)
(arguing public identifies professional baseball players as individuals more so than
professional football players); Tim Tucker, Vick's Playoff Mark[et]: QB Faces Ad
Windfall From Any Postseason Success, ATLANTAJ. CoNsT.,Jan. 12, 2005, at D1 ("Gen-
erally, football is not as conducive to lucrative ad deals for individual players as
other sports, like basketball and golf, because its players are less visible, wearing
helmets and sharing the field with 21 others."); see also SZVMANSKI & ZIMBALIST,

supra note 3, at 147 (comparing movie stars Cameron Diaz's and Tom Cruise's
celebrity status to baseball player Alex Rodriguez's).

192. For an example of teams' serious concerns with the injury problem, see
infra note 197.

193. For a further discussion of how injuries could decimate an NFL team's
salary cap, see infra note 194 and accompanying text.

194. SeeJensen, supra note 154 (characterizing argument of Philadelphia Ea-
gles PresidentJoe Banner). Peyton Manning still has $23,000,000 remaining from
his record $34,500,000 signing bonus. See id. (explaining Manning's contract).
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ers. 1 95 Additionally, huge signing bonuses would not exist in an
NFL with guaranteed contracts. 196

Owners and some veteran players alternatively argue against
guaranteed contracts by asserting the system currently rewards play-
ers who make a difference. 197 Some veteran players argue guaran-
teed contracts would only bring "dead money" to teams' salary caps,
meaning that teams would opt for younger players because of their
relative durability and inexpensiveness. 198 Nevertheless, this argu-
ment ignores the critical fact that despite the lucrative salaries, own-
ers cannot forsake workers' rights by forcing players to tolerate
unthinkable pain. 199

3. Competitive Balance?

The owners additionally insist that guaranteed contracts would
ruin the NFL's inter-team equality. 20 0 The competitive balance
question, however, is complicated because there is no agreed upon
definition and its financial impact on sports leagues is debatable. 20 1

195. Compare Ray Buck, Pass/Fail: Most NFL Quarterbacks Are No Longer Ready
for Prime Time, FORT WORTH STAR-TELEGRAM, Nov. 11, 2005, at C13 (noting years 5-
10 of NFL quarterback's career are typically his most productive), with Jensen,
supra note 154 (acknowledging average professional football player career lasts
three seasons); see also BERRY ET AL., supra note 42, at 134 (indicating teams pay
quarterbacks more than any other position).

196. For a further discussion of how NFL owners use signing bonuses in lieu
of multi-year guaranteed contracts, see supra notes 152-59 and accompanying text.

197. See, e.g., Jensen, supra note 154 ("Right now, the system is set up so every-
one works hard and is motivated to perform. If money went to players who were
not playing or injured, that means much less money for the other players who are
making a difference." (quoting Eagles Team President)). Similarly, NBA coach
and ex-player Byron Scott suggests "[b]asketball should be just like the NFL, with
no guaranteed contracts. In the NFL, you see guys with broken arms trying to get
in there because they know they can get cut tomorrow." Id. (indicating sentiments
against guaranteed contracts exist outside NFL).

198. See id. (noting NFL linebacker argues veterans would suffer because
"dead money" under salary cap would force teams to seek younger, cheaper
players).

199. See id. ("It seems like the public and ownership thinks that because these
guys get paid so much that they should have to tolerate more pain .... Just be-
cause they're getting paid a lot doesn't mean they should throw out the rules as it
relates to workers' rights." (quoting NFL agent Joe Linta)).

200. For a further discussion of the role competitive balance plays in NFL
contracting, see infra note 201 and accompanying text. But see Stefan Szymanski,
Obstacles to Level Playing Field, FINANCIAL TIMES, Sept. 16, 2005, http://search.ft.
com/search/article.html (arguing NFL's financial equality does not create equal
balance on playing field).

201. See BERRY ET AL., supra note 42, at 103-04 (noting district court's ruling in
Smith v. Pro-Football, 420 F. Supp. 738 (D.D.C. 1976), modifled, 593 F.2d 1173
(D.C. Cir. 1978), where court concludes owners presented "equivocal" evidence to
support their claim that free agency would destroy competitive balance); SzvsAN-
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Regardless, the NFL clings to the notion that its popularity stems
from the league's level playing field.20 2 That is arguable, but guar-

anteed contracts and greater labor freedom will probably not de-
stroy the NFL's competitive balance because 1) all teams in the
long run will suffer equally from injuries and 2) lessons from MLB
suggest otherwise.20 3

Even if guaranteed contracts create a shift toward greater im-
balance, this will unlikely affect the NFL's popularity when consid-
ering soccer's experience - unmatched worldwide appeal trumping
severe on-field inequality due to the sport's inherent characteris-
tics. 20 4 Likewise, America's love affair with the NFL stems from

football's intrinsic qualities: "Pro football. The game for the ear
and the eye. A 21/2 hour carnival of color, sound, and action." 20 5

Further, though operating differently from U.S. pro sports leagues,
European and international professional soccer leagues help ex-
plain the underlying argument - the NFL is strictly a business and
its product is football. 20 6

IV. CONCLUSION

Contrasting the NFL Commissioner's office with the Football
Association ("FA"), England's governing body for its soccer leagues,
paints an important picture. Since the FA's inception in 1863, its

SKI & ZIMBALIST, supra note 3, at 172-74 (explaining why competitive balance in
sports is difficult to define and why its impact is questionable).

202. For a further discussion acknowledging the NFL's contention that com-
petitive balance is a critical part of the league's success, see supra note 201.

203. See SzVMANsKi & ZIMBALISr, supra note 3, at 177 (illustrating competitive
balance in MLB did not deteriorate after free agency began in 1976).

204. See id. at 191-92 (noting soccer, despite its history of competitive imbal-
ance, is world's dominant sport because of fans' national and local allegiances and
diversified levels of competition).

205. DirecTV Television Commercial (ESPN television broadcast Oct. 2, 2005)
(promoting "NFL Sunday Ticket" and adding that "[f] or the player, victory makes
the game glorious. For the fan the glory is the game"); see also MACCAMBRIDGE,
supra note 3, at 100 (describing how baseball "was never quite the ordeal that foot-
ball - with the frequent exhortations, concerted clapping, chants, and stomping,
attempting to sway both sides - had become"); Leigh Montville, The Age of Audacity,
in THE BEST OF SPORTS ILLUSTRATED 48, 49 (Sports Illustrated 1996) (purporting
football's popularity stems from its high-speed action and propensity for violence).

206. See, e.g., FRANKLIN FOER, How SOCCER EXPLAINS THE WORLD 116 (Harper
Perennial 2005) ("Americans call their sporting teams 'franchises.' Brazilians
would never tolerate that use of the term. It has too many commercial associations
with chains of McDonald's and dry cleaners. Instead, Brazilians call their teams
'clubs,' because .. . [t]hey have swimming pools, restaurants, tennis courts, palm-
covered gardens, and dues-paying members .... "). For a further discussion of
how NFL owners treat the league as a business, see supra note 3 and accompanying
text.
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purpose has been two-fold: maintain a common set of rules and
promote the game of soccer.20 7 The NFL, on the other hand, func-
tions exclusively as a business entity and does not consider the wel-
fare of football unless it serves the dual function of increasing
profits. 20 8 The FA, a separate entity from the leagues it regulates,
seeks to spread soccer to the masses; the NFL uses football prima-
rily as a means to financially profit team owners. 20 9

Understanding this distinction changes one's perception of
professional sports in America: the NFL is a product created by
those who have financial stakes in the league's success (i.e., team
owners). 210 Therefore, players, like team presidents, general man-
agers, coaches, public relation directors, and water-boys, are the
NFL's employees. Consequently, players should not feel guilty or
be chastised for pursuing their market values, which are under-
standably very high.2 11 The top twenty NFL wide receivers, for ex-
ample, are the world's best and employed by the richest, most
popular sports league in the world's richest country.212

207. See SzYMANs~i & ZIMBALIST, supra note 3, at 34-47 (noting one commenta-
tor in 1899 argued "the Football Association had turned from its original object of
promoting sport and had adopted the care of the business of [soccer]").

208. For a further discussion of how NFL owners always treated football as
business, see supra note 3 and accompanying text. A comparison of William Mc-
Gregor, an early architect of England's professional soccer league, and William
Hulbert, an early influential baseball team owner, symbolizes the differences be-
tween European and American professional sport leagues:

Hulbert had risen to be a man of significant financial and political stand-
ing, while McGregor remained to the end of his life a small shopkeeper.
Hulbert was a business leader first and baseball promoter second. Mc-
Gregor was first and foremost a soccer lover .... Hulbert was a leader
who demanded control and, in the case of his club, a significant owner-
ship stake. McGregor went out of his way to state that he had no interest
in challenging the supremacy of the FA and always argued that the Foot-
ball League [England's professional soccer league] should be
subordinate.

SzyvArsKI & ZIMBALIST, supra note 3, at 44 (explaining differences between origins
of professional soccer in Europe and professional baseball in U.S.). For a further
discussion of Hulbert's influence, see supra notes 30, 32.

209. See SzYMANsmi & ZIMBALIST, supra note 3, at 47 (arguing coexistence of FA
and England's professional soccer league symbolized compromise enabling soccer
to spread across globe).

210. For a further discussion characterizing professional sports leagues as
businesses, see supra note 3.

211. For a further discussion justifying the high price-tag for NFL talent, see
infra notes 212-16 and accompanying text.

212. For a further discussion characterizing the NFL as America's most popu-
lar and wealthiest sports league, see supra notes 4 and 18 and accompanying texts.
Consider, for example, if every lawyer wanted to work at the same law firm - the
relatively low supply of jobs and incredibly high demand for them would lead to
astronomical salaries. See generally HENRY HAzLIrr, ECONOMICS IN ONE LESSON:
THE SHORTEST AND SUREST WAY TO UNDERSTAND BASIC ECONOMICS (Three Rivers
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So T.O., with a $9 million signing bonus and $3.5 million 2005
salary, may make our stomachs turn when he complains about the
lack of guaranteed contracts. 213 But NFL owners' refusal to grant
more guaranteed compensation is equally reprehensible consider-
ing the league's ground-breaking financial success. 214 Fans and the
media criticized T.O. over the past several months, but his tumultu-
ous tenure in San Francisco, attempts to land in Philadelphia, and
embarrassing media campaign for a new contract justify the criti-
cism. 21 5 Yet beneath the ballyhoo and Rosenhaus-esque media blitz
lies a valid argument: NFL players should receive more guaranteed
contracts, their means to a bigger piece of the All-American-style
pie which the NFL gratuitously feeds to us all. 216

Press 1979) (explaining concept of supply and demand). The NFL's demand con-
tinues to sky-rocket while its supply remains steady. For further discussion on the
NFL's popularity, see supra note 18 and accompanying text.

213. For a further discussion characterizing T.O.'s recent complaints and re-
actions thereto, see supra note 7 and infra note 215 and accompanying texts.

214. See Rodney Fort, Market Power in Pro Sports: Problems and Solutions, in THE
ECONOMICS OF SPORTS 7, 9 (2000) ("Some fans might begrudge players their huge
salaries, but the money that fans spend on sports will not go away. If players don't
get the money, then owners will keep it. In no small way, salaries are large because
leagues earn more than the normal rate of return."); ZIRIN, supra note 35, at 107
(arguing professional athletes should fight for every dollar because, otherwise,
owners simply keep money for themselves). For a further discussion of the NFL's
new television contracts and team revenues, see supra note 4. T.O. is both a busi-
nessman and an athlete, evidenced by his antics in both arenas. For a further
discussion depicting T.O.'s actions as brash and unreasonable, see supra notes 7-8
and accompanying text. For a further discussion of the neutral arbitrator's conclu-
sion that T.O.'s actions over the last several months were intolerable, see infra note
215.

215. See Bradley, supra note 7 (asserting T.O.'s public pleas and media stunts
prove his selfishness and problematic character). For a further discussion of
T.O.'s and Rosenhaus's antics, see supra notes 7-9 and accompanying text. On
Novemeber 5, 2005, the Eagles suspended T.O. for four games and deactivated
him for the rest of the 2005 season. See T.O. 's Season Effectively Over, supra note 166
(adding that Eagles' suspension came after T.O. again insulted quarterback Mc-
Nabb, called his employer "classless," and fought with former teammate). After
T.O. filed a formal grievance with the League, arbitrator Richard Bloch sided with
the Eagles "due to the nature of [T.O.'s] conduct and its destructive and continu-
ing threat to the team." Id. (concluding Eagles' action did not violate labor agree-
ment). But see Senator Says Eagles Unfair in Punishment of Owens, Nov. 29, 2005,
http://www.sportsline.com/nfl/story/9068353 (noting Pennsylvania Senator Ar-
len Specter felt Eagles' actions possibly violated antitrust laws because team acted
vindictively by forcing T.O. to miss rest of season). Senator Specter added, how-
ever, "I think he's in flagrant breach of his contract and I believe the Eagles would
be within their rights in not paying him another dime ..... Id. (emphasizing
Specter did not support T.O.'s antics).

216. See Fort, supra note 214, at 11 (indicating owners have rights to "1) gate,
stadium, and local TV revenues; 2) any revenues that can be extracted from play-
ers; 3) special tax treatment; 4) a share of league-wide, national TV contract reve-
nues; 5) a share of league earnings from expansion fees; and 6) spill-over benefits
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This will not ruin sports, as purists emphatically contend.217

Sports will remain a genuinely important part of the fabric of our
society - why sports consume so many of us during childhood, this
will remain untouched. 18 The product, however, at the profes-
sional level will continue its consistent evolution as labor relations
shift, antitrust laws change, and players develop new skills.219 Re-
gardless of these changes and/or guaranteed contracts, the NFL,
flirting with those capitalistically-contrasting ideas of community
and competition, will remain a profitable business because Ameri-
cans naturally and heavily consume its product, football. 220

POSTSCRIPT

Terry O'Neill, a "die-hard" Pittsburgh Steelers fan, suffered a
heart-attack during his team's 2006 divisional playoff game after
watching SteelerJerome Bettis fumble with one minute left in regu-
lation while the Steelers led.22 1 Apparently, America's love affair
with football is heart-attack-serious.

Matthew Levine

to other business enterprises of the team owner"). For a further discussion of the
NFL's financial success, see supra note 4.

217. For a further discussion asserting purists have inappropriately criticized
professional athletes over the last twenty years, see supra notes 2-4 and accompany-
ing text.

218. See, e.g., Montville, supra note 205, at 48 (describing how sport captures
children's imaginations).

219. For further discussion on how labor relations evolved in the NFL, see
supra notes 45-49 and accompanying text. For a further discussion demonstrating
how antitrust laws shape the NFL, see supra notes 24-27 and 81-133 and accompa-
nying texts.

220. See MACCAMBRIDGE, supra note 3, at 458 ("Pro football has become the
perfect symbol for the country's bustling, modernistic urgency, a splendid en-
tertainment, a taxing and transforming profession, and a meaningful metaphor
for the most American pursuit of all, those seemingly mismatched but inextricably
bound ideas of competition and community."); see also BERRY ET AL., supra note 42,
at 132 (describing NFL's revenue sharing as "a kind of corporate socialism created
by the NFL's economic cartel"). Additionally, no NFL franchise has failed during
the last fifty years. See BERRY ET AL., supra note 42, at 91 (indicating Dallas Texans
failed in 1952). Further, the NFL's popularity stretched beyond America's borders
on October 2, 2005 when the NFL's first regular season game was played on for-
eign soil in Mexico City. See Daniel Kaplan, Important Days for NFL's Global Efforts,
STREET & SMrrH'S SPORTS Bus. J., Sept. 26 - Oct. 2, 2005, at 3 (noting other inter-
national cities may want to host NFL regular season game); see also Terry Lefton,
Sponsors Eager to Spend for NFL 's Mexico Trip, STREET & SMiTH's SPORTS Bus. J., Sept.
26 - Oct. 2, 2005, at 3 (acknowledging NFL game in Mexico City generated many
interested corporate sponsors).

221. See Sean Gregory, 10 Questions for Jerome Bettis, TIME, Feb. 6, 2006, at 8
(interviewing Bettis and recounting his conversation with O'Neill after episode).
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