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READER’S GUIDE TO THE
PENNSYLVANIA BULLETIN
AND PENNSYLVANIA CODE

Pennsylvania Bulletin

The Pennsylvania Bulletin is the official gazette of
the Commonwealth of Pennsylvania. It is published
every week and includes a table of contents. A
cumulative subject matter index is published quar-
terly.

The Pennsylvania Bulletin serves several pur-
poses. First, it is the temporary supplement to the
Pennsylvania Code, which is the official codification
of agency rules and regulations and other statuto-
rily authorized documents. Changes in the codified
text, whether by adoption, amendment, repeal or
emergency action must be published in the Pennsyl-
vania Bulletin. Further, agencies proposing changes
to the codified text do so in the Pennsylvania
Bulletin.

Second, the Pennsylvania Bulletin also publishes:
Governor's Executive Orders; State Contract No-
tices; Summaries of Enacted Statutes; Statewide
and Local Court Rules; Attorney General Opinions;
Motor Carrier Applications before the Public Utility
Commission; Applications and Actions before the
Department of Environmental Protection; Orders of
the Independent Regulatory Review Commission;
and other documents authorized by law.

The text of certain documents published in the
Pennsylvania Bulletin is the only valid and enforce-
able text. Courts are required to take judicial notice
of the Pennsylvania Bulletin.

There are no restrictions on the republication of
official documents appearing in the Pennsylvania
Bulletin.

Adoption, Amendment or Repeal of
Regulations

Generally an agency wishing to adopt, amend or
repeal regulations must first publish in the Pennsyl-
vania Bulletin a Notice of Proposed Rulemaking.
There are limited instances where the agency may
omit the proposal step; they still must publish the
adopted version.

The Notice of Proposed Rulemaking contains the
full text of the change, the agency contact person, a
fiscal note required by law and background for the
action.

The agency then allows sufficient time for public
comment before taking final action. An adopted

proposal must be published in the Pennsylvania
Bulletin before it can take effect. If the agency
wishes to adopt changes to the Notice of Proposed
Rulemaking to enlarge the scope, they must re-
propose.

Citation to the Pennsylvania Bulletin

Cite material in the Pennsylvania Bulletin by
volume number and page number. Example: Volume
1, Pennsylvania Bulletin, page 801 (short form: 1
Pa.B. 801).

Pennsylvania Code

The Pennsylvania Code is the official codification
of rules and regulations issued by Commonwealth
agencies and other statutorily authorized docu-
ments. The Pennsylvania Bulletin is the temporary
supplement to the Pennsylvania Code, printing
changes as soon as they occur. These changes are
then permanently codified by the Pennsylvania
Code Reporter, a monthly, loose-leaf supplement.

The Pennsylvania Code is cited by title humber
and section number. Example: Title 10 Pennsylva-
nia Code, § 1.1 (short form: 10 Pa.Code § 1.1).

Under the Pennsylvania Code codification system,
each regulation is assigned a unique number by
title and section. Titles roughly parallel the organi-
zation of Commonwealth government. Title 1 Penn-
sylvania Code lists every agency and its correspond-
ing Code title location.

How to Find Documents

Search for your area of interest in the Pennsylva-
nia Code.

The Pennsylvania Code contains, as Finding Aids,
subject indexes for the complete Code and for each
individual title, a list of Statutes Used As Authority
for Adopting Rules and a list of annotated cases.
Source Notes give you the history of the documents.
To see if there have been recent changes, not yet
codified, check the List of Pennsylvania Code Chap-
ters Affected in the most recent issue of the Penn-
sylvania Bulletin.

The Pennsylvania Bulletin also publishes a quar-
terly List of Pennsylvania Code Sections Affected
which lists the regulations in numerical order,
followed by the citation to the Pennsylvania Bulle-
tin in which the change occurred.

SUBSCRIPTION INFORMATION: (717) 766-0211
GENERAL INFORMATION AND FINDING AIDS: (717) 783-1530
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Printing Format
Material proposed to be added to an existing rule or regulation is printed in bold face and material proposed to be
deleted from such a rule or regulation is enclosed in brackets [ ] and printed in bold face. Asterisks indicate ellipsis
of Pennsylvania Code text retained without change. Proposed new or additional regulations are printed in ordinary style
face.

Fiscal Notes

Section 612 of The Administrative Code of 1929 (71 P. S. § 232) requires that the Office of Budget prepare a fiscal
note for regulatory actions and administrative procedures of the administrative departments, boards, commissions or
authorities receiving money from the State Treasury stating whether the proposed action or procedure causes a loss
of revenue or an increase in the cost of programs for the Commonwealth or its political subdivisions; that the fiscal note
be published in the Pennsylvania Bulletin at the same time as the proposed change is advertised; and that the fiscal
note shall provide the following information: (1) the designation of the fund out of which the appropriation providing for
expenditures under the action or procedure shall be made; (2) the probable cost for the fiscal year the program is
implemented; (3) projected cost estimate of the program for each of the five succeeding fiscal years; (4) fiscal history of
the program for which expenditures are to be made; (5) probable loss of revenue for the fiscal year of its
implementation; (6) projected loss of revenue from the program for each of the five succeeding fiscal years; (7) line item,
if any, of the General Appropriation Act or other appropriation act out of which expenditures or losses of Commonwealth
funds shall occur as a result of the action or procedures; (8) recommendation, if any, of the Secretary
of the Budget and the reasons therefor.

The required information is published in the foregoing order immediately following the proposed change to which it
relates; the omission of an item indicates that the agency text of the fiscal note states that there is no information
available with respect thereto. In items (3) and (6) information is set forth for the first through fifth fiscal years; in that
order, following the year the program is implemented, which is stated. In item (4) information is set forth for the
current and two immediately preceding years, in that order. In item (8) the recommendation, if any, made by the
Secretary of Budget is published with the fiscal note. See 4 Pa. Code § 7.231 et seq. Where “no fiscal impact” is
published, the statement means no additional cost or revenue loss to the Commonwealth or its local political subdivision
is intended.
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List of Pa. Code Chapters Affected

The following numerical guide is a list of the chapters of each title of the Pennsylvania Code affected by documents

published in the Pennsylvania Bulletin during 1996.
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438 . 2100
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Adopted Rules
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Proposed Rulemaking

O 2007
AT 2007
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Notices

B0 L 1872

64 Pa. Code (Securities)
Adopted Rules
203 30
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Proposed Rulemaking
P 1221

Statements of Policy
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Adopted Rules

8 984, 2096
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85 1984
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B 1985
Proposed Rulemaking

L 1988
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1L 1988
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1O 1988
2L 1988
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231 Pa. Code (Rules of Civil Procedure)
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Proposed Rulemaking
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234 Pa. Code (Rules of Criminal Procedure)
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1000 . .t 1691, 1999

Proposed Rulemaking

500 L 312
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249 Pa. Code (Philadelphia Rules)
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THE COURTS

Title 204—JUDICIAL
SYSTEM GENERAL
PROVISIONS

PART V. PROFESSIONAL ETHICS AND CONDUCT
[204 PA. CODE CH. 81]

Adoption of Rule 5.7 of the Rules of Professional
Conduct Regarding a Lawyer’'s Responsibilities
for Nonlegal Services; Notice of Proposed Rule-
making

Notice is hereby given that The Disciplinary Board of
the Supreme Court of Pennsylvania is considering recom-
mending to the Pennsylvania Supreme Court that it
adopt a new Rule 5.7 of the Pennsylvania Rules of
Professional Conduct to read as set forth in Annex A.

Proposed Rule 5.7 was prepared by the Committee on
Legal Ethics and Professional Responsibility (Committee)
of the Pennsylvania Bar Association. An explanation by
the Committee of its proposal for the adoption of new
Rule 5.7 is set forth below.

I. Background Information About ABA Model Rule 5.7:

The topic of a lawyer’s involvement in the provision of
nonlegal services has been a heated one over the last few
years. In 1991 the ABA House of Delegates voted 197 to
186 to adopt “Rule 5.7 Provision of Ancillary Services.” As
summarized by Professor Hazard:

Rule 5.7 as adopted by the ABA in 1991 largely—
but not entirely—shut off the option of using inde-
pendent business organizations to provide law-related
ancillary services. Law firms could not establish or
operate such entities as subsidiaries, but it was
permissible for a law firm to invest, so long as its
interest was not a “controlling” one. Otherwise the
Rule assumed that ancillary services must be deliv-
ered only by traditional law firms, only to clients of
the firm in connection with legal matters currently
being handled, and only by employees of the firm.

Hazard & Hodes, 2 The Law of Lawyering: A Handbook
on the Model Rules of Professional Conduct § 5.7:101 at
8.26.5 (1994 Supp.). One year later, however, the ABA
repealed Rule 5.7 by a vote of 190 to 183. A year and a
half later, in February 1994, the ABA adopted the current
version of Model Rule 5.7. Professor Hazard has summa-
rized the current rule by stating:

The new rule no longer draws its main distinction
between what services may and may not be provided;
instead, the key divide is whether a lawyer providing
law-related services will or will not also have to comply
with all of the other Rules of Professional Conduct. In
effect, Rule 5.7 generally permits lawyers to act as
nonlawyers when they are providing law-related rather
than legal services.

Id.

The current text of Rule 5.7 as adopted by the ABA
reads as follows:

'RULE 5.7 Responsibilities Regarding Law-Related Ser-
vices

(@) A lawyer shall be subject to the Rules of Profes-
sional Conduct with respect to the provision of law-
related services, as defined in paragraph (b), if the
law-related services are provided:

(1) by the lawyer in circumstances that are not distinct
from the lawyer’s provision of legal services to clients; or

(2) by a separate entity controlled by the lawyer indi-
vidually or with others if the lawyer fails to take
reasonable measures to assure that a person obtaining
the law-related services knows that the services of the
separate entity are not legal services and that the
protections of the client-lawyer relationship do not exist.

(b) The term “law-related services” denotes services
that might reasonably be performed in conjunction with
and in substance are related to the provision of legal
services, and that are not prohibited as unauthorized
practice of law when provided by a nonlawyer.

Il. Comments on ABA Model 5.7

As a general rule the Committee believes that it is
desirable to have a new Pennsylvania Rule of Profes-
sional Conduct track the language of any recently
adopted ABA Model Rule. The advantages can include
national uniformity and the ultimate availability of a
wider body of opinions and commentary to draw upon.

However, the Committee has found ABA Model Rule 5.7
of limited utility. In a survey of 20 past inquiries to the
Committee’s Hotline, the Committee found the rule would
have applied or afforded guidance in less than half. The
rule applies in just two situations: first, when the provid-
ing of nonlegal services is not distinct from the providing
of legal services and, secondly, when the nonlegal services
are provided by a separate entity controlled by the
lawyer. Of the 20 surveyed inquiries, none involved the
first category, and less than half involved the second.
Furthermore, ABA Model Rule 5.7 does not address the
special questions that the Committee believes arise when
the lawyer, even though the lawyer may not control the
separate entity, acts as an employee or agent thereof in
providing the nonlegal services; over two-thirds of the
surveyed inquiries involved that situation.

I1l. Goals With Respect to Rule 5.7

The Committee believes that the goals of Rule 5.7 are
twofold: first, the rule should ensure that the Rules of
Professional Conduct apply in those situations in which
that is appropriate; and second, the rule should ensure
that if a lawyer is somehow involved with a nonlegal
services business, the customers of that business under-
stand that they are not receiving the protection of a
client-lawyer relationship.

The Committee believes that these two goals are consis-
tent with the goals of ABA Model Rule 5.7. See ABA
Model Rule 5.7, Comment 1 (“Principal among these
[potential ethical problems] is the possibility that the
person for whom the law-related services are performed
fails to understand that the services may not carry with
them the protections normally afforded as part of the
client-lawyer relationship.”); Comment 7 (“The risk of
such confusion is especially acute when the lawyer ren-
ders both types of services with respect to the same
matter. Under some circumstances the legal and law-
related services may be so closely entwined that they
cannot be distinguished from each other, and the require-
ment of disclosure and consultation ... cannot be met. In
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such a case a lawyer will be responsible for assuring that
both the lawyer’s conduct and, to the extent required by
Rule 5.3, that of nonlawyer employees in the distinct
entity which the lawyer controls complies in all respects
with the Rules of Professional Conduct.”) Professor Haz-
ard’s comments, quoted earlier, reinforce the Committee’s
conclusion that the main goal of the current ABA Model
Rule 5.7 is to identify those situations in which the Rules
of Professional Conduct apply, rather than trying to
prohibit a lawyer from engaging in certain ancillary
businesses.

In sum, although the language of Rule 5.7 as proposed
for adoption in Pennsylvania is very different from the
language of ABA Model Rule 5.7, the Committee does not
believe that the goals of proposed Pennsylvania Rule 5.7
are significantly different from the goals of ABA Model
Rule 5.7.

IV. Implementing the Goal of Having the Rules of Profes-
sional Conduct Apply Where Appropriate

As stated above, the first goal is to make sure the Rules
of Professional Conduct apply to nonlegal services where
appropriate. After identifying this first goal, the Commit-
tee studied the circumstances under which a lawyer’s
conduct should always be subject to the Rules of Profes-
sional Conduct.

The Committee did not find that the factor used by
ABA Model Rule 5.7—who provides the law-related ser-
vices—to be most significant. Instead, the Committee
concluded that the most significant variable is whether
the recipient is receiving services that are distinct from
legal services, or whether the recipient is receiving ser-
vices that are not distinct from legal services.

In the latter situation, where the recipient is receiving
services that are not distinct from legal services, the
Committee believes the Rules of Professional Conduct
must apply. (By stating the issue in this fashion, the
Committee limited the rule to situations where a lawyer,
although not necessarily the same lawyer, is providing
legal and nonlegal services; the critical issue for deciding
whether proposed Rule 5.7(a) applies is whether these
services are distinct.) Similar to the approach used in
ABA Model Rule 5.7(a)(1), the Committee believes that if
the legal and nonlegal services are indistinct, the client/
recipient probably will not know, for example, which
comments are protected by attorney/client privilege and
the lawyer’s duty of confidentiality. Therefore, because
the risk of confusion is unavoidable where legal and
nonlegal services are indistinguishable, the Committee
concluded that all of the Rules of Professional Conduct
should apply in this situation to everything the lawyer
does. Furthermore, the Committee concluded that this
was the only situation in which it was appropriate to
apply, without exception, the rules of Professional Con-
duct to the provision of nonlegal services.

V. Implementing the Goal of Ensuring that if a Lawyer is
Somehow Involved with a Nonlegal Services Business,
the Recipients of the Nonlegal Services Understand
that They Are not Receiving the Protection of a Client-
Lawyer Relationship.

The Committee also considered the situation of a
lawyer who provides nonlegal services in a context that is
distinct from the provision of legal services. (ABA Model
Rule 5.7 simply does not address the situation of a lawyer
who provides law-related services that are distinct.) The
reason why the Committee thought it important to cover
this situation is that even if the lawyer concludes that the
provision of nonlegal services is distinct from the provi-

sion of legal services, there is still a risk that the nonlegal
services recipient will be confused about the role and
implications of the lawyer in the nonlegal services busi-
ness. The Committee concluded that proposed Rule 5.7
should address this risk of confusion by imposing on the
lawyer a duty to educate the recipient if there is a chance
the recipient will misunderstand the implications of the
lawyer’s presence.

The Committee analogized this situation to the situa-
tion covered by Pennsylvania Rule of Professional Con-
duct 4.3(c). If a lawyer is dealing with someone who is not
represented by counsel, and the lawyer knows or reason-
ably should know that the person misunderstands the
lawyer’s role, then the lawyer must make reasonable
efforts to correct the misunderstanding. Similarly, if the
lawyer knows or reasonably should know that there is a
risk that the recipient of the nonlegal services will
misunderstand the lawyer’s role, then the lawyer should
undertake reasonable efforts to educate the recipient.

Once the Committee identified as a concern the risk of
confusion on the part of the recipient, the Committee
determined that it did not matter whether the lawyer’s
involvement with the nonlegal services business was that
of owner, controlling party, employee or agent. Further-
more, the Committee determined that it was not neces-
sary to draw any lines about how large an ownership
interest was needed to trigger the rule. The proposed rule
is simply that if a lawyer is somehow connected with the
provision of nonlegal services, and if the lawyer should
know that the recipient might be confused about the
implications of the lawyer’s presence, then the lawyer has
a duty to educate the recipient. Hence, proposed Rule 5.7
states that the Pennsylvania Rules of Professional Con-
duct apply unless the lawyer takes reasonable measures
to assure the recipient understands the role of the lawyer,
including the fact that the lawyer is not providing legal
services and that the protections of the client-lawyer
relationship do not apply.

The Committee considered this to be a fairly modest
burden to impose on the lawyer, but a burden that could
reap a substantial benefit in avoiding confusion, misun-
derstanding, ill will and loss of legal rights such as the
attorney-client privilege. Thus, although the Committee
initially thought that it might be important to include
“owner,” as well as “controlling party,” and although it
grappled with the issues of “how big an owner should be
covered?”, the Committee ultimately determined that this
issue was not significant.

VI. Ensuring that Proposed Rule 5.7 Does Not Cancel
Other RPC Provisions

There are some Rules of Professional Conduct to which
a lawyer is subject 24 hours per day, regardless of
whether the lawyer is providing legal services. Thus, a
lawyer violates Rule 8.4(c) if the lawyer engages in
dishonesty, fraud, deceit or misrepresentation, regardless
of whether that occurs in the context of providing legal
representation to a client. Compare Office of Disciplinary
Counsel v. Passyn, 644 A.2d 699 (1994) (applying DR
1-102(A)(4)); Office of Disciplinary Counsel v. Ewing, 436
A.2d 139 (1981) (applying DR 1-1-2(A)(4)). Similarly, a
lawyer engaged in any kind of business with a client
must consider both Rules 1.7(b) and 1.8(a).

The Comment to Proposed Pennsylvania Rule 5.7 con-
firms that e