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tutional provisions relating to the power of the police to arrest and
search and of the courts to issue warrants."4

In addition to the argument that the right of privacy provides a direct
substantive bar to marijuana statutes, the enforcement of these statutes
also raises possible constitutional questions. Laws prohibiting the use and
possession of marijuana, being "crimes without victims,"' 5 require special
police techniques for their enforcement. Justice Douglas recognized one
aspect of this problem when he asked in Griswold :106 "Would we allow
the police to search the sacred precincts of marital bedrooms for telltale
signs of the use of contraceptives?" With marijuana we are not primarily
concerned with the "sacred precincts of marital bedrooms" but there are
enforcement problems created by the fact that marijuana is rarely used
in public.107

The use of marijuana, by its very nature covert and personal, makes
the discovery of information concerning these crimes very difficult. The
scarcity of complaints to bring these offenses to the attention of authorities
makes it necessary for the police to actively seek out offenses.10 8 Among
the medical and social agencies that deal with drug dependent persons, the
code of good faith with their clients forbids giving any information to en-
forcement officials. In the subculture in which the use of marijuana takes
place, people are reluctant to give information to law enforcement personnel
because of a general distrust of the police and a strong feeling that the
marijuana laws are unjustified.

Law enforcement officials are left in the position of having to seek out
information necessary for effective enforcement by the use of undercover
investigation and informants.10 9 Both of these techniques present serious
threats to the guarantee of a right of privacy. The enforcement of the
marijuana laws frequently comes in direct conflict with the fourth amend-
ment guarantee against unreasonable searches and seizures - a well-estab-
lished area of privacy. Where the police are unable to obtain sufficient
evidence to meet the constitutional standards for a reasonable search and
seizure, the police often make exploratory searches and invalid arrests,
knowing full well that the only possible sanction imposed against them
will be the loss of a conviction as the result of the exclusionary rule." 0

As a result, police make use of their authority to harass those they con-

104. Id. at 25.
105. For an excellent discussion of the use of term "crimes without victims" and

its application to the marijuana laws see E. SCHUR, supra, note 41.
106. 381 U.S. at 485.
107. Becker, supra note 11, at 50-54.
108. J. SKOLNICK, COERCION TO VIRTUE: A SOCIOLOGICAL DISCUSSION OF THE

ENFORCEMENT OF MORALS 65 (submitted to the President's Commission on Law
Enforcement and Administration of Justice 1967).

109. Id. See generally H. ANSLINGER, THE PROTECTORS (1964).
110. J. Skolnick, supra note 108, at 59. See also Article, Effects of Mapp v. Ohio

on Police Search-and-Seizure Practices in Narcotics Cases, 4 COLUM. J.L. & SOCIAL
PROB. 87 (1968).
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sider to be petty offenders because they cannot gain sufficient evidence to
convict them in court."'

Enforcement of the marijuana laws also causes another serious
problem, although perhaps not one of constitutional proportions. Enforce-
ment of these laws is especially susceptible to discrimination against
those in the lower socioeconomic classes. The same effect has been pointed
out by authorities analyzing the enforcement of the prohibition laws."1
The harsh penalties and minimum mandatory sentences associated with
the marijuana laws also frequently result in their arbitrary enforcement,"'
since the only alternatives open to the police, prosecutors, and the courts
are to impose a sentence they feel unjustified or impose no punishment at
all. Arbitrary enforcement also results from the lack of citizen complaints
to direct the efforts of the law enforcement authorities. Without the com-
plaints the police are not directed by the moral concern of the citizens.
but by their own moral standards.11 4

3. Fundamental Personal Rights

The Supreme Court opinion in Griswold v. Connecticut",5 is also
authority for the existence of broad unnamed peripheral rights existing
within the Bill of Rights.11 6 That fundamental constitutional rights not
specifically mentioned in the Constitution do exist is not a new concept.
Earlier Supreme Court cases recognized rights such as the freedom of
inquiry,1 17 freedom of thought,118 and freedom to teach," 9 and the
Griswold Court designated these as "peripheral rights."' 12 0 These rights
were considered essential because "without those peripheral rights the
specific rights would be less secure."'121

Two California cases have followed the reasoning in Griswold; one
held that the possession of obscene literature is protected by the first
amendment under the freedom of expression, 22 and the other upheld the
right of a high school teacher to wear a beard without losing his job.' 2 '
In both cases the court held that this conduct, while not speech, is ex-
pression falling within the periphery of the first amendment.12 4 The United
States Supreme Court in Kent v. Dulles125 recognized the existence of

111. See authorities cited in note 110 supra.
112. See, e.g., E. SCHUR, supra note 41, at 55.
113. A. LIND&SMITH, supra note 22, at 90.
114. J. SKOLNICK, supra note 108, at 65.
115. 381 U.S. 479 (1965).
116. Id. at 482-83.
117. E.g., Herbert v. Louisiana, 272 U.S. 312 (1926).
118. See Wieman v. Updegroft, 344 U.S. 183 (1952).
119. Id. See also Meyer v. Nebraska, 262 U.S. 390 (1923).
120. 381 U.S. at 483.
121. Id. at 482-83.
122. In re Klor, 64 Cal. 2d 816, 415 P.2d 791, 51 Cal. Rptr. 903 (1966).
123. Finot v. Pasadena City Bd. of Educ., 250 Cal. App. 2d 189, 58 Cal. Rptr.

520 (1967).
124. 64 Cal. 2d at 821, 415 P.2d at 794, 51 Cal. Rptr. at 906; 250 Cal. App. 2d at 199,

5, Cal. Rptr. at 527.
125. 357 U.S. 116 (1958).
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these peripheral fundamental rights by holding that "the right of exit
[travel from the country] is a personal right included within the word
'liberty' as used in the fifth amendment."' 126 Under this reasoning, the
Court held that passports could not be constitutionally withheld from citi-
zens solely because there are communists. 27 In discussing the "liberty"
of which a citizen cannot be deprived without due process under the fifth
amendment, the Court in Kent stated that "[travel] may be as close to the
heart of the individual as the choice of what he eats, or wears, or reads."' 28

It would appear to follow logically that the choice of what the user smokes
or ingests should also be brought within the scope of these fundamental
peripheral rights.' 29

The Supreme Court has also recognized the existence of fundamental
peripheral rights within the fourteenth amendment's guarantee of liberty.
In holding unconstitutional a Nebraska statute which prohibited the teach-
ing of foreign languages to students below the eighth grade, the Court in
Meyer v. Nebraska130 stated:

[W]ithout doubt, [the liberty guaranteed by the fourteenth amend-
nient] denoted not merely freedom from bodily restraint but also the
right of the individual to contract, to engage in any of the common
occupations of life, to acquire useful knowledge, to marry, establish
a home and bring up children, . . . and generally to enjoy those
privileges long recognized at common law as essential to the orderly
pursuit of happiness by free men.' 3 '

The Court made it clear that this list of personal rights was not meant to
be all-inclusive and there was no requirement that the privilege claimed
be "essential to the orderly pursuit of happiness.' -3 2

The existence of fundamental personal rights was raised as a defense
in the case of Commonwealth v. Leis. 13 3 Judge Tauro, in the Leis case.
held with respect to the existence of a fundamental right of marijuana use:

[A] n examination of those cases cited by the defendants indicates that
only those rights are to be considered as fundamental whose continua-
tion is essential to ordered liberty. In other words, fundamental rights
are those without which democratic society would cease to exist.
Furthermore, those rights which are recognized as fundamental are
also, in many instances, closely related to some commonly acknowl-
edged moral or legal duty and not merely to a hedonistic seeking
after pleasure.13 4

126. Id. at 129.
127. Id. at 130.
128. Id. at 126.
129. See Comment, The California Marijuana Possession Statute: An Infringement

on the Righf of Privacy or Other Peripheral Constitutional Rights?, 19 HASTINGS L.J.
758, 769 (1968).

130. 262 U.S. 390 (1923).
131. Id. at 399.
132. Id.
133. Nos. 28841-2, 28844-5, 28864-5 (Suffolk Superior Ct., Mass., entered Dec.

1967) (findings, rulings and order on defendants' motions to dismiss).
134. Id. at 5-6.
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It is difficult to see how the wearing of a beard or the possessing of

obscene photographs are essential to ordered liberty or necessary to the

existence of a democratic society; yet, the California supreme court held
that both of these activities do fall within the zone of fundamental consti-

tutional rights.135 This would seem to indicate that a fundamental personal
right need not be "essential to ordered liberty" in order to exist.

4. Substantive Due Proccss

A further possible bar to the government regulation of the use and

possession of marijuana is a newly emerging concept of "substantive due

process."' 3 6 Under one possible interpretation of Robinson v. California,',

which held that criminal punishment for narcotics addiction violates the

eighth amendment, it can be argued that the eighth amendment bar against

cruel and unusual punishment precludes any government regulation in this

area. 13 8 The substantive due process concept is that there are types of

conduct for which criminal sanctions cannot be imposed without violating

standards of decency even though the state may have a legitimate interest
in suppressing and correcting a socially harmful condition. 13 9 Under this
concept the traditional eighth amendment standards concerning the extent
or type of punishment imposed for the offense 40 is not applied, but the

question is whether any criminal punishment at all can be applied to this
offense. The requirement of substantive due process was used recently
by New York and Massachusetts courts in holding unconstitutional those
states' vagrancy statutes. 141

The specific holding in Robinson would not, of course, be directly

applicable to marijuana cases since Robinson was concerned with one who

was addicted to the use of narcotics.' 42 Robinson and later cases holding

unconstitutional laws against chronic alcoholism 143 and vagrancy 144 have

spoken in terms of "status crimes." The United States Supreme Court, in

135. See p. 864 supra.
136. For an excellent discussion of the development of the concept of substantive

due process and its application see Packer, Making the Punishment Fit the Crime,
77 HARV. L. Rev. 1071 (1964).

137. 370 U.S. 660 (1962).
138. See Packer, supra note 136, at 1071; Note, The Cruel and Unusual Punish-

inent Clause and the Substantive Criminal Law, 79 HARV. L. REv. 635, 645-55 (1966).
139. See Note, supra note 138, at 655.
140. See, e.g., Weems v. United States, 217 U.S. 349 (1910).
141. Alegata v. Commonwealth- Mass. 231 N.E.2d 201 (1967) ; Fenster v.

Leary, 20 N.Y.2d 309, 229 N.E.2d 426, 282 N.Y.S.2d 739 (1967). For a discussion of
these cases with respect to the concept of substantive due process see 13 VILL. L. Rnv.
658 (1968).

142. The Supreme Court in Robinson held:
[A] state law which imprisons a person thus afflicted [with the illness of being a
narcotic addict] as a criminal . . . inflicts cruel and unusual punishment in
violation of the Fourteenth Amendment. . . .Even one day in prison would be
cruel and unusual punishment for the "crime" of having a common cold.

370 U.S. at 667.
143. Driver v. Hinnant, 356 F.2d 761 (4th Cir. 1966) ; Easter v. District of

Columbia, 361 F.2d 50 (D.C. Cir. 1966). But see Powell v. Texas, 88 S. Ct. 2145
(1968).

144. See cases cited note 141 supra.
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Powell v. Texas,14
5 upheld the conviction of a chronic alcoholic for being in

public while drunk on a particular occasion.1 46 In distinguishing Robinson,
the Court stated:

The State of Texas thus has not sought to punish a mere status, as
California did in Robinson; nor has it attempted to regulate appel-
lant's behavior in the privacy of his own home. Rather, it has im-
posed upon appellant a criminal sanction for public behavior which
may create substantial health and safety hazards, both for appellant
and for members of the general public, and which offends the moral
and esthetic sensibilities of a large segment of the community. 14

Even if Robinson were extended to include those acts necessarily
incident to the status of being a narcotics addict such as use and possession,
it still does not appear that this would present a bar to government pro-
hibition of the use and possession of marijuana since, as discussed earlier,
the use of marijuana does not involve a "status.' u 48

5. State Interests vs. Fundamental Constitutional Rights

Once it is established that the use of marijuana is protected by one of
the fundamental constitutional rights - freedom of religion, right to
privacy, or fundamental personal rights - the state is not necessarily pre-
cluded from prohibiting the use of marijuana. The state is required, how-
ever, to show a compelling interest in order to sustain an infringement on
one of the fundamental constitutional rights.1 49 In applying this principle
in Griswold v. Connecticut,'"0 the Court refused to follow the minimum
rationality standard which it had previously applied in cases where economic
interests were involved,1 1 distinguishing cases involving fundamental
rights. 152 Justice Goldberg, in his concurring opinion in Griswold, stressed
that the state would have the burden of showing a compelling interest:

In a long series of cases this Court has held that where funda-
mental personal liberties are involved, they may not be abridged by
the States simply on a showing that a regulatory statute has some
rational relationship to the effectuation of a proper state purpose.
"Where there is a significant encroachment upon personal liberty, the
State may prevail only upon showing a subordinating interest which
is compelling."'

53

145. 88 S. Ct. 2145 (1968).
146. Id. at 2154.
147. Id.
148. See p. 853 supra.
149. Sherbert v. Verner, 374 U.S. 398 (1963) ; Bates v. Little Rock, 361 U.S. 516

(1960). See also McLaughlin v. Florida, 379 U.S. 184 (1964) ; NAACP v. Button,
371 U.S. 415 (1963).

150. 381 U.S. 479 (1965).
151. E.g., Lochner v. New York, 198 U.S. 45 (1905). Under the ninimum

rationality test, where a statute does not invade a constitutionally protected right, a
state need only show a reasonable relationship to its police power to justify the statute.

152. 381 U.S. at 482.
153. Id. at 497, quoting Bates v. Little Rock, 361 U.S. 516, 524 (1960).
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In addition to requiring a state to show a compelling interest in order
to invade a fundamental personal right, the Supreme Court has also re-
quired that the statute be drawn as narrowly as possible so as to minimize
the infringement on the protected freedoms." 4  Closely related to this
standard of "overbreadth" and the compelling interest test is the require-
ment that if a reasonable and adequate alternative exists which places
less of a burden on the protected right then it must be followed." 15 Thus,
in evaluating the constitutionality of a statute which prohibits the use and
possession of marijuana, it first must be established that the use of mari-
juana is protected by a fundamental constitutional right. The state then
must demonstrate a compelling interest in prohibiting the use and it must
establish that its objectives could not be reasonably met without a com-
plete prohibition or by an alternate means of control.

In order to find a compelling state interest the alleged social harms
in the use of marijuana, discussed above, 150 must be evaluated. Because of
a lack of scientific evidence concerning the effects of marijuana use, 157 it
is quite difficult for a court to effectively evaluate these alleged harms. It
is interesting to note at this point how the California supreme court in
People v. Woody'"8 applied these tests in declaring unconstitutional the
California law prohibiting the use of peyote:

We have weighed the competing values represented in this case
on the symbolic scale of constitutionality. On the one side we have
placed the weight of freedom of religion as protected by the First
Amendment; on the other, the weight of the state's "compelling in-
terest." Since the use of peyote incorporates the essence of the re-
ligious expression, the first weight is heavy. Yet the use of peyote
presents only slight danger to the state and to the enforcement of its
laws; the second weight is relatively light. The scale tips in favor of
the constitutional protection. 159

.In those cases which have examined the state interest in prohibiting

the use of marijuana, the courts, not having found a fundamental constitu-
tional right protecting the use of marijuana, applied the reasonable rela-
tionship test.16 0 Under this test, they held that the alleged harms of mari-
juana, though not supported by substantial evidence, were sufficient to meet
the requirement of reasonable relationship to the legislative purpose.' 6'

154. Griswold v. Connecticut, 381 U.S. at 485; NAACP v. Alabama, 377 U.S. 288,
307 (1964) ; Shelton v. Tucker, 364 U.S. 479, 488 (1960).

155. See Dean Milk Co. v. City of Madison, 340 U.S. 349 (1951).
156. See pp. 855-57 supra.
157. See p. 852 supra.
158. 61 Cal. 2d 716, 394 P.2d 813, 40 Cal. Rptr. 69 (1964).
159. Id. at 727, 394 P.2d at 821, 40 Cal. Rptr. at 77.
160. Leary v. United States, 383 F.2d 851, 860-61 (5th Cir. 1967), cert. granted,

88 S. Ct. 2058 (1968) (No. 1365, 1967 Term; renumbered No. 65, 1968 Term);
People v. Aguiar- ..... Cal. App. 2d -- ---- ,-- 65 Cal. Rptr. 171, 175 (1968) ; Common-
wealth v. Leis, Nos. 28841-2, 28844-5, 28864-5, at 6 (Suffolk Superior Ct., Mass.,
entered Dec. 1967) (findings, rulings and order on defendants' motions to dismiss).

161. Leary v. United States, 383 F.2d at 861 (5th Cir. 1967), cert. granted, 88
S. Ct. 2058 (1968) (No. 1365, 1967 Term; renumbered No. 65, 1968 Term) ; People
v. Aguiar, __. Cal. App. 2d ___ 65 Cal. Rptr. at 175-76 (1968); Commonwealth v.
Leis, Nos. 28841-2, 28844-5, 28864-5, at 31 (Suffolk Superior Ct., Mass., entered Dec.
1967) (findings, rulings and order on defendants' motions to dismiss).
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B. The Methods Used to Control Marijuana

1. Unconstitutionally Excessive Punishments

While the holding in Robinson v. California'6 - may not present a bar
to any government prohibition of the use and possession of marijuana, it
may provide a very effective challenge to the excessive penalties currently
imposed for the use and possession of marijuana. 16 3 The application of
the eighth amendment bar against excessive punishment can be seen most
clearly in Justice Douglas' concurring opinion in Robinson where he stated
that "punishment out of all proportion to the offense may bring it within
the ban against 'cruel and unusual punishment.' "164

Justice Marshall, writing for the Court in Powell v. Texas,"' 5 also
recognized that the eighth amendment requires that the punishment fit
the crime when he stated:

The primary purpose of [the eighth amendment] has always been
considered, and properly so, to be directed at the method or kind of
punishment imposed for the violation of criminal statutes; the nature
of the conduct made criminal is ordinarily relevant only "to the fitness
of the punishment imposed."' 6

The first United States Supreme Court case in which the eighth
amendment prohibition against cruelly excessive punishments was sus-
tained was Weems v. United States.16 7 In that case a 12-year sentence
of confinement at cadena temporal' 6s under Philippine law for falsifying
public records was held cruelly excessive.16 9 This approach was supported
by a comparison of Weems' sentence to those authorized in a number of
American jurisdictions for crimes that the Court considered at least equally
serious. It was said to be "a precept of justice that punishment for crime
should be graduated and proportioned to offense." 170 While the Weems
decision has been generally accepted by both federal and state courts as
establishing the rule that excessiveness as well as certain modes of punish-
ment are unconstitutionally cruel, the rule has seldom been used to hold
harsh sentences invalid.'' The problem in applying the Weems principle

162. 370 U.S. 660 (1962).
163. Under federal law possession of marijuana can bring a minimum mandatory

5-year prison sentence. 21 U.S.C. § 176a (1964). The penalties for possession vary
greatly from state to state with the first offense usually punishable by a minimum
mandatory prison sentence of 2- to 5-years. For a complete summary of the penalties
under state law see W. ELDRIDGt, supra note 54, at 177-225.

164. 370 U.S. at 676.
165. 88 S. Ct. 2145 (1968).
166. Id. at 2154 (emphasis added).
167. 217 U.S. 349 (1910).
168. "[T]hose sentenced to cadena temporal shall labor for the benefit of the

State." Id. at 381.
169. Id. at 380-81.
170. Id. at 367.
171. For a representative list of sentences that have been sustained against claims

of excessiveness and others that have been held cruel and unusual on such grounds
see Note, 36 N.Y.U.L. REv. 846 (1961).
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is establishing the standards for determining that a punishment is con-
stitutionally excessive.

Possible considerations in determining unusually excessive punish-
ments were suggested by Justice Goldberg in his dissent to a denial of
certiorari in Rudolph v. Alabama172 when he asked: "Can the permissible
aims of punishment (e.g., deterrence, isolation, rehabilitation) be achieved
as effectively by punishing rape less severely than by death . .. ; if so,
does the imposition of the death penalty for rape constitute 'unnecessary
cruelty' ?"1173

In order to follow the reasoning suggested by Mr. Justice Goldberg
we must determine the state's objectives in imposing criminal sanctions.
It has been suggested in an extensive note discussing criminal sentencing 174

that the objectives of criminal sanctions are:

[1] rehabilitation of the convicted offender into a noncriminal mem-
ber of society; [2] isolation of the offender from society to prevent
criminal conduct during the period of confinement; [3] deterrence of
other members of the community who might have tendencies toward
criminal conduct similar to those of the offender (secondary deter-
rence), and deterrence of the offender himself after release; [4]
community condnemnation or the reaffirmation of societal norms for
the purpose of maintaining respect for the norms themselves; and [5]
retribution or the satisfaction of the community's emotional desire to
punish the offender.1 75

An evaluation of the state's interest in relation to the objectives of
criminal punishment is quite similar to a discussion of "compelling state
interest" found above.176 Here, however, we can evaluate the state's in-
terests in relation to each of the specific objectives. Since the crimes of use
and possession of marijuana can be considered "crimes without victims"
many of the traditional objectives of the criminal law do not apply in
their usual sense. The concept of rehabilitation usually suggests the cor-
rection of the moral and or legal deficiencies considered responsible for
one's criminal activities. Thus, the question of rehabilitation is intimately
related to the individual's and society's moral attitude toward the smoking
of marijuana; for the individual who believes that the right to use mari-
juana is one of his fundamental constitutional rights or that it is pro-
tected by the freedom of religion, any attempts at rehabilitation, in the
commonly accepted sense, would be fruitless. Viewing rehabilitation in
the broad sense of preventing recidivism, however, it could be argued that
incarceration would serve the function of removing the marijuana user
from the drug using subculture with the hope that he would not return
to it after serving his sentence. This objective, however, based on the

172. 375 U.S. 889 (1963).
173. Id. at 891.
174. Note, 69 YALe L.J. 1453 (1960).
175. Id. at 1455.
176. See pp. 859-60, 867-68 supra.
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tenuous possibility of rehabilitating through long periods of incarceration
hardly seems to be a reasonable justification for these sentences.

The objective of isolation would not apply in its usual sense either,
since there are no "victims" which we are concerned about protecting from
the marijuana user and thus the use of marijuana presents little direct
threat to society. Since marijuana users might introduce new people to
the use of marijuana, isolation of users could help to reduce the number
of people being introduced to marijuana. In order to justify the objective
of isolation on this basis, however, the state would have to establish some
significant relationship between current users and new users. Even if this
could be established, there does not appear to be a sufficient state interest
to justify the current penalties.

Deterrence is the usual objective associated with the marijuana laws.
The increasing state and federal penalties over the years1 77 are evidence
of legislative attempts to increase the deterrence factor. Statistics on mari-
juana violations and estimates on marijuana usage,178 however, seem to
refute completely the existence of any added deterrent effect from the in-
crease in the penalties. In an attempt to eliminate judicial leniency toward
marijuana users, the federal law and many state laws impose minimum
mandatory sentences for use and or possession of marijuana.17 9 Recently,
however, the minimum mandatory sentence feature of the federal law has
been eliminated. °8 0 This, perhaps, is a legislative recognition of the in-
effectiveness of such a penalty and the undesirable effect of precluding
judicial discretion in cases where it would clearly be warranted.

Certainty of apprehension and imposition of penalties would appear
to have a more forceful deterrent effect than the remote and uncertain
possibility of receiving a maximum sentence. When penalties become
severe and judicial discretion is removed, the only alternative for the
police, the district attorney, and the court in cases where they feel the
maximum sentence is not justified is to find the defendant not guilty or
not to arrest or indict him at all. This may help to explain the lack of
deterrent effect in the increased penalties for marijuana violations.

Perhaps one of the most significant, but unenunciated goals in punish-
ing the use and possession of marijuana is community condemnation -
the reaffirmation of societal norms for the purpose of maintaining respect
'for the norms themselves. This concerns society's determination that the
smoking of marijuana is an undesirable and perhaps evil activity. In fact,
the very existence of the marijuana laws was more a result of the protestant
ethic l s' than a scientific determination of the harms stemming from mari-
juana use. Society has classified and condemned the use of marijuana as

177. See pp. 857-58 supra.
178. See p. 854 supra.
179. See W. ELDRIDGE, supra note 54, at 177-225.
180. Pub. L. No. 89-793, § 502, 80 Stat. 1449 (1966).
181. Murphy, supra note 5, at 21. See also Carstairs, Bhang and Alcohol: Cultural

Factors in the Choice of Intoxicants, in THE MARIJUANA PAPERS 66 (D. Solomon
ed. 1965); Gusfield, On Legislating Morals, 56 CALIV. L. Rev. 54 (1968).
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deviant behavior.' 82 One reason for the divergent treatment of alcohol
and marijuana was the difference in society's attitudes toward these two
intoxicants at the time the Marihuana Tax Act was passed in 1937;183
marijuana use at that time was confined to minority groups and the lower
classes, while the use of alcohol extended across the entire strata of
society. 8 4  The present marijuana laws, combined with the increasing
number of violations of these laws (i.e., increase in marijuana use),185 tend
to destroy one of the most basic norms of society - respect for the law.

Professor Hall, in discussing criminal sentencing, 186 has suggested
that crimes against the person are punished in such a manner as will most
nearly satisfy the emotional reactions of the community to the crime -
the retribution objective. Crimes solely against property involving more
than a slight amount are punished in such a manner as will, primarily,
guard against repetition by the defendant; crimes against property where
personal injury is involved are also punished on an emotional basis.
In crimes which do not involve the person or property, i.e., "crimes with-
out victims," such as the use and possession of marijuana, the deterrent
element becomes far more important than retribution. The deterrence goal
of the criminal law is, in fact, limited by the theory of retribution, for with-
out such limitation life sentences would be imposed in cases where there
was no possibility of reformation. Certainly then, the severe marijuana
penalties cannot be justified on a basis of retribution where, as with other
crimes which do not involve the person or property, marijuana use creates
little emotional desire for punishment.

After evaluating the five objectives of criminal sanctions we find that
the only two which have any significant relevance to the marijuana laws
are deterrence and community condemnation. It appears difficult to justify
severe penalties on a basis of a deterrent objective in the light of the
empirical evidence refuting the deterrent effect.' 8 7 Also, since we are weigh-
ing the state's interest in the achievement of these objectives to justify
the punishment imposed, it is highly questionable whether the arbitrary
mores of society are sufficient to justify the severe penalties.

Any judicial determination that the penalties for marijuana use or
possession are constitutionally excessive must take into consideration all
of the limited scientific evidence currently available on the harms in the
use of marijuana. Courts have been highly reluctant to involve themselves
in such investigation. 88 In the one court where an intensive investigation
was conducted, the court concluded that even on the basis of the limited
scientific evidence available, there was sufficient harm to justify the im-

182. Becker, supra note 11, at 46.
183. See Murphy, supra note 5, at 21.
184. Id.; see p. 853 supra.
185. See p. 854 supra.
186. Hall, Reduction of Criminal Sentences on Appeal, 37 COLUM. L. Rpv. 521

(1937).
187. See p. 871 supra.
188. E.g., Leary v. United States, 383 F.2d 851 (5th Cir. 1967), cert. granted,

88 S. Ct. 2058 (1968) (No. 1365,1967 Term; renumbered No. 65, 1968 Term) ; State
v. Bullard, 267 N.C. 599, 148 S.E.2d 565 (1966).
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position of these penalties.'8 9 However, it is questionable whether the
severe penalties should remain until these harms can be substantiated in fact.

2. Equal Protection

As discussed above, there is a constitutional requirement that the
state show a compelling interest in prohibiting the use of marijuana if a
fundamental right to use marijuana is found to exist. Even if no funda-
mental right protecting the use of marijuana is found to exist, the state
must still demonstrate a reasonable relationship between the prohibition
of marijuana and a legitimate state interest under its police power. In
addition, there is also the constitutional guarantee of equal protection,
provided by the fourteenth amendment,19 0 which requires that a criminal
statute cover all persons whose inclusion is necessary, logically, scientific-
ally, or by reason of common sense, to effectuate the legitimate objectives
of the statute.' 91

In one of the leading cases applying the equal protection clause the
United States Supreme Court in Skinner v. Oklahoma'9 2 declared uncon-
stitutional a state statute which required sterilization of persons convicted
two or more times of a felony involving moral turpitude, since the statute
included chicken stealing within the list of felonies involving moral turpi-
tude while embezzlement was not included. The Court reasoned that
"[wihen the law lays an unequal hand on those who have committed
intrinsically the same quality of offense . .. it has made as invidious a
discrimination as if it had selected a particular race or nationality for
oppressive treatment."'' This aspect of equal protection could provide
an argument that the failure to include alcohol within the class of pro-
hibited euphorics violates the fourteenth amendment. Under Skinner it
would appear that the state has the burden of justifying the diverse treat-
ment of alcohol and marijuana since even the limited scientific evidence
available today seems to indicate the harms produced by marijuana and
alcohol are quite similar.194 This aspect of equal protection does not chal-
lenge the state's basic right to prohibit marijuana but only attacks the
method of control - prohibiting marijuana while merely regulating alcohol.

189. Commonwealth v. Leis, Nos. 28841-2, 28844-5, 28864-5 (Suffolk Superior
Ct., Mass., entered Dec. 1967) (findings, rulings and order on defendants' motions
to dismiss).

The American Medical Association and the Committee on Problems of Drug
Dependence of the National Research Council, National Academy of Sciences, in a
recent statement on marijuana, concluded that the penalties for violations of the mari-
juana laws are often harsh and unrealistic. Marihuana and Society, 204 J.A.M.A.
1181 (1968).

190. The fourteenth amendment states in part: "No State shall . . .deny to any
person within its jurisdiction the equal protection of the laws."

191. See McLaughlin v. Florida, 379 U.S. 184 (1964) ; Skinner v. Oklahoma, 316
U.S. 535 (1942). See generally Tussman & tenBroeck, The Equal Protection of the
Laws, 37 CALIF. L. Rv. 341 (1949).

192. 316 U.S. 535 (1942).
193. Id. at 541.
194. See p. 852 supra. 23
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Another aspect of the equal protection guarantee was expressed by
the Supreme Court in McLaughlin v. Florida.195 In declaring unconstitu-
tional a statutory prohibition of cohabitation between members of different
races, the Court held that "courts must reach and determine the question
whether the classifications drawn in a statute are reasonable in light of its
purpose. ... 190 Under McLaughlin a court must look to the purpose of
a criminal statute in order to ascertain whether the classification is rea-
sonable in light of this purpose. The reasoning in McLaughlin raises the
question of the constitutionality of grouping marijuana with "hard nar-
cotics" as under the Uniform Narcotic Drug Act.197 The reason usually
given for including marijuana with the "hard narcotics" is that marijuana
is closely related to the narcotic and crime problems.'09 Whether the
actual relationship between marijuana and the narcotic and crime problems
is sufficient to satisfy the equal protection requirements as enunciated in
McLaughlin is highly questionable in light of the present knowledge of
marijuana, limited as it may be. 199 In order to apply the McLaughlin
test, a court would have to investigate fully the legislative purposes behind
the marijuana laws and the current scientific and sociological information
on marijuana - a task most courts have refused to undertake in the past.2 0

Judge Tauro, in Commonwealth v. Leis,2 ° 1 attempted to justify the

diverse treatment of alcohol and marijuana by claiming that, on the basis
of what he considered prevailing patterns of the use of the two drugs, it
was fair to characterize marijuana as an intoxicant and alcohol merely as
a potential intoxicant. 20 2 This conclusion does not appear to be completely
justified in the light of the conclusions of the LaGuardia Report and of
more recent surveys and studies of the use of marijuana which indicate that
the patterns of use are similar. 20 3 In answering the equal protection argu-
ment raised as a challenge to the California marijuana laws, the California
supreme court in People v. Aguiar204 held that "in light of present medical
attitudes towards marijuana, we cannot say that the proscription against
the possession of marijuana is palpably arbitrary and erroneous beyond
rational doubt."205 It could be argued, however, that Skinner requires

195. 379 U.S. 184 (1964).
196. Id. at 191.
197. Section 1 of the Act includes, in addition to marijuana, opium, heroin, and

morphine. UNIVORM NARCOTIcs DRUG Ac'T § 1.
198. See United States v. Eramdjian, 155 F. Supp. 914, 919 (S.D. Cal. 1957)

People v. Stark, 157 Colo. 59, 64, 400 P.2d 923, 927 (1965).
199. See pp. 855-56 supra.
200. See United States v. Eramdjian, 155 F. Supp. 914 (S.D. Cal. 1957) ; People

v. Stark, 157 Colo. 59, 400 P.2d 923 (1965). But see People v. Woody, 61 Cal. 2d 716,
394 P.2d 813, 40 Cal. Rptr. 69 (1964).

201. Nos. 28841-2, 28844-5, 28864-5 (Suffolk Superior Ct., Mass., entered Dec.
1967) (findings, rulings and order on defendants' motions to dismiss).

202. Id. at 19.
203. See pp. 852-54 supra.
204 -.... Cal. App. 2d .. 65 Cal. Rptr. 171 (1968).
205. Id. at ---- 65 Cal. Rptr. at 176.
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that the state show more than just some reason for discriminating between
what is "intrinsically the same quality of offense."20 6

3. Federal Marijuana Laws and Self-incrimination

Another constitutional challenge arises with respect to the manner in
which marijuana possession is regulated under federal law - through
registration and taxing statutes. 20 7 Under the Marihuana Tax Act trans-
ferors and transferees of marijuana must register with the government,
obtain order forms from the government, and pay a transfer tax.20 8

Recently, the Supreme Court in three separate cases reversed convictions
of persons charged with violating the wagering tax2 9 and firearm regis-
tration provisions 210 of the Internal Revenue Code. The Court held: (1)
that the requirement that gamblers register and pay the occupational tax
created substantial risks of self-incrimination by significantly enhancing
the likelihood of criminal prosecutions under federal and state laws and,
consequently, the fifth amendment can provide a defense to a criminal
charge of noncompliance with those requirements ;211 (2) that the require-
ment that gamblers file special reports as a condition to payment of the
tax leads to production of readily incriminating evidence, and, therefore,
the fifth amendment precludes criminal conviction for failure to pay the
tax;212 and (3) the fifth amendment can provide a defense to prosecutions
either for failure to register or for possession of an unregistered firearm
since the effect of such provisions is to require an admission of un-
lawful possession. 213

The application of the reasoning in these cases to the Marihuana Tax
Act will be decided by the Supreme Court in the near future since the
Court has granted certiorari in the case of Leary v. United States214 and
limited its consideration to the questions of:

[1] Whether the registration and tax provisions in 26 U.S.C.
Sections 4741(a), 4742 and 4744(a), as applied to Petitioner, violate
his privilege against self incrimination protected by the Fifth Amend-
ment to the United States Constitution and his rights thereunder as
amplified by this Court in three recently decided cases: Marchetti v.
United States, 390 U.S. 39, 88 S. Ct. 697, 19 L.Ed.2d 889 (1968) ;
Grosso v. United States, 390 U.S. 62, 88 S. Ct. 709, 19 L.Ed.2d 906
(1968) ; and Haynes v. United States, 390 U.S. 85, 88 S. Ct. 722, 19
L.Ed.2d 923 (1968).

206. See Boyko & Rotberg, Constitutional Objections to California's Aarijuaia
Possession Statute, 14 U.C.L.A.L. Rnv. 773 (1967).

207. 26 U.S.C. § 4741-62 (1964).
208. 26 U.S.C. § 4741-62 (1964).
209. INT. RmV. CoDE of 1954, §§ 4401-23.
210. INT. REv. CooE of 1954, § 5851.
211. Marchetti v. United States, 390 U.S. 39 (1968).
212. Grosso v. United States, 390 U.S. 62 (1968).
213. Haynes v. United States, 390 U.S. 85 (1968).
214. 383 F.2d 851 (5th Cir. 1967), aff'd on rehearing, 392 F.2d 220, cert. granted,

88 S. Ct. 2058 (1968) (No. 1365, 1967 Term; renumbered No. 65, 1968 Term).
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[2] Whether Petitioner was denied due process under the Fifth
Amendment by the application, under the circumstances of this case,
of the provisions of 21 U.S.C. § 176a, providing that an inference
may be drawn respecting the illegal origin and nature of marihuana
solely from possession thereof.215

Even if the Supreme Court finds that the fifth amendment provides a
valid defense for prosecutions for violation of the federal marijuana laws,
as the cases seem to indicate they should, 210 the federal government could
easily regulate the possession of marijuana under the Federal Food, Drug
and Cosmetic Act, 217 as it does LSD. 215 Congress enacted the Food, Drug

and Cosmetic Act under the Commerce Clause2 19 and the Supreme Court
has upheld the constitutionality of the Act.220 In the 1965 amendments to
the Act, Congress made criminal the sale or possession of certain danger-
ous drugs without regard to whether they have crossed state lines or
international boundaries. 221 The power of the federal government to con-
trol LSD under this act, without the requirement of the drug crossing state

215. 88 S. Ct. 2058.
216. See 13 VILL. L. Rev. 650, 655-56 (1968).
217. 21 U.S.C. § 331(q) (2) (Supp. II, 1967) prohibits:

(2) the sale, delivery, or other disposition of a drug in violation of Section
360a(b) of this title; (3) the possession of a drug in violation of Section 360a(c)
of this title.

21 U.S.C. § 360a(b) (Supp. II, 1967) provides:
No person . . . shall sell, deliver, or otherwise dispose of any depressant or

stimulant drug to any other person.
21 U.S.C. § 360a(c) (Supp. II, 1967) provides:

No person . . . shall possess any depressant or stimulant drug otherwise than
(1) for the personal use of himself or a member of his household, or (2) for
administration to an animal owned by him or a member of his household. In any
criminal prosecution for possession of a depressant or stimulant drug in violation
of this subsection (which is made a prohibited act by Section 331(q) (3) of this
title), the United States shall have the burden of proof that the possession in-
volved does not come within the exceptions contained in clauses (1) and (2) of
the preceding sentence.

"Depressant or stimulant drug" is defined in § 321(v) as follows:
(1) any drug which contains any quantity of (A) barbituric acid or any

of the salts of barbituric acid; or (B) any derivative of barbituric acid which has
been designated by the Secretary under Section 352(d) of this title as habit
forming;

(2) any drug which contains any quantity of (A) amphetamine or any of its
optical isomers; (B) any salt of amphetamine or any salt of an optical isomer of
amphetamine; or (C) any substance which the Secretary, after investigation, has
found to be, and by regulation designated as, habit forming because of its stimulant
effect on the central nervous system; or

(3) any drug which contains any quantity of a substance which the Secre-
tary, after investigation, has found to have, and by regulation designates as having,
a potential for abuse because of its depressant or stimulant effect on the central
nervous system or its hallucinogenic effect; except that the Secretary shall
not designate under this paragraph, or under clause (C) of subparagraph (2), any
substance that is now included, or is hereafter included, within the classifications
stated in Section 4731, and marihuana as defined in Section 4761 of Title 26.

218. By regulation, 21 C.F.R. § 166.3, the Federal Food and Drug Commissioner
has designated all drugs containing any amount of LSD-25 as having a potential
for abuse because of their hallucinogenic effect.

219. U.S. CoNST. art. I, § 8, clause 3, provides in part: "[The Congress shall have
power] To regulate Commerce with foreign Nations, and among the several states,
and with the Indian Tribes."

220. United States v. Walsh, 331 U.S. 432 (1947).
221. 21 U.S.C. § 360 (Supp. II, 1967).
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lines was recently upheld by the Ninth Circuit. 222 While the Food, Drug
and Cosmetic Act specifically does not cover marijuana, 223 there is no
reason why it could not be so extended, especially if the Supreme Court
were to hold the Marihuana Tax Act unconstitutional or unenforceable.

V. CONCLUSION

Of all the potential constitutional challenges to the laws against the
use and possession of marijuana, the freedom of religion argument would
provide the greatest problem in its application and have the most far-
reaching repercussions in other areas of the law. By deciding that the
use of marijuana is protected by the freedom of religion, as urged in Leary
v. United States,224 the Supreme Court would be expanding the present
concept of religion. Even though the Court has already held that it is not
necessary to belong to an organized church or believe in a supreme being
to justify application of the guarantee of freedom of religion, including
the use of psychedelic drugs within this first amendment guarantee would
be a significant change from its traditional import. If the Court were to
hold that the use of marijuana for religious purposes is protected by the
first amendment, such a holding would not preclude any marijuana laws,
but it would require that an exception be made for religious use. This
would undoubtedly open the door to a flood of cases in which the freedom
of religion protection would be advanced and would require courts to
define the limits of legitimate religious use.

The right of privacy, as enunciated in Griswold v. Connecticut,225

does not appear to provide a strong argument for a substantive bar to all
marijuana laws. However, the problems of the enforcement of these laws,
as in all similar laws not involving victims, may be a strong argument
for their limitation legislatively, if not judicially. Under the expanding
concepts of the right of privacy, the considerations involved in the en-
forcement of the law may provide sufficient justification for holding these
laws unconstitutional.

Closely related to the claims of freedom of religion and the right of
privacy is the other constitutional concept enunciated in Griswold -
fundamental personal rights. This expanding concept refutes the tradi-
tional notion that the Constitution does not protect one's right to partici-
pate in activities purely for their personal gratification or pleasure. Since
the right of privacy and the fundamental personal rights have only been
applied by the Supreme Court to those activities related to specific first
amendment guarantees or considered "essential to the orderly pursuit of
happiness" it does not seem likely that the Court will extend these pro-
tections to marijuana despite the strong arguments that can be made in
favor of such an extension.

222. Deyo v. United States, No. 22,058 (9th Cir., filed June 5, 1968).
223. 21 U.S.C. § 32 1(v)(3)(c) (Supp. II, 1967).
224. 383 F.2d 851 (5th Cir. 1967), aff'd on rehearing, 392 F.2d 220, cert. granted,

88 S. Ct. 2058 (1968) (No. 1365, 1967 Term; renumbered No. 65, 1968 Term).
225. 381 U.S. 479 (1965).
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The concept of substantive due process, particularly as enunciated in
Robinson v. California,226 would not seem to present much of an obstacle
to the prohibition of marijuana. The question presented by the substantive
due process requirement - is this the type of conduct for which criminal
sanctions can be imposed? - could easily be answered in the affirmative
under our present standards of constitutionality and morality. The issue of
substantive due process is only raised, however, if marijuana use is not
protected by one of the fundamental constitutional rights discussed above.

Any of the constitutional objections to the marijuana laws requires
the determination of the state's compelling interest as balanced against the
constitutional protection. If any of these constitutional guarantees could
be sustained, it appears that on the basis of the present scientific evidence
the state would not be able to meet its burden of showing a compelling
interest in outlawing the possession and use of marijuana. This would
necessitate an evaluation by the courts of this scientific evidence, a most
complex task which they have been unwilling to undertake in the past.2 2 7

Of all the constitutional objections to the marijuana laws the eighth
amendment prohibition against cruel and unusual punishment may pro-
vide the greatest chance for success. In holding penalties for use and
possession of marijuana constitutionally excessive in violation of the eighth
amendment, the Court would not be precluding any prohibitions against
the use and possession of marijuana, but merely declaring that present
penalties are constitutionally excessive. While the courts have been re-
luctant to second-guess the legislatures in their determination of sentences,
the failure of the legislatures to act in light of the scientific evidence
surrounding the harms of the use of marijuana may provide sufficient
justification for the courts to step in at this time. It should also provide
a middle-of-the-road approach - not legalizing the use of marijuana but
bringing the penalties more in line with those of similar crimes. The
judicial declaration that the present penalties are constitutionally excessive
may provide the needed impetus to the legislatures to completely reevaluate
the present prohibitions against marijuana use and possession.

The equal protection guarantee would probably not be successful in
barring marijuana laws since even under the tests presented in Skinner
v. Oklahoma228 and McLaughlin v. Florida229 there are arguable justifica-
tions for distinguishing marijuana from alcohol and grouping it with the
"hard narcotics."

Constitutionality is not the only question involved in a rational
approach to drug control, as the Prohibition Era so vividly demonstrated.
Among students and certain other groups, the marijuana laws are in-
creasingly being regarded with a kind of disrespect that followed the

226. 370 U.S. 660 (1962).
227. See Oteri & Norris, The Use of Evidence in a Constitutional Attack on a

State Criminal Statute, 29 CALW. L. Riv. 29 (1968).
228. 316 U.S. 535 (1942).
229. 379 U.S. 184 (1964).
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prohibition of alcohol. In rationally examining the consequences of legal
suppression as a method of drug control, we should consider (1) the con-
sequences of unrestricted use or nonpunitive controls; (2) whether the
laws are enforceable; (3) whether the prescribed punishment is com-
mensurate with the offense - whether it is consistent with that imposed
for other offenses; and (4) the value of deterrence versus the laws' un-
intended consequences. It is clear that the present methods of controlling
marijuana require substantial revision and that further research into the
effects of its use is necessary. The failure of legislatures to act in these
respects may precipitate judicial action, particularly in light of the signifi-
cant constitutional issues involved.

Mark S. Dichter
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