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as such to the face to face situation, what the client says to his lawyer
directly or through agents acting as mere mechanical aids to communi-
cation.*®® However, the employees whom counsel had interviewed were
not agents with authority from their employer to communicate their
original source knowledge, as eye-witnesses, to counsel, nor were they
corporate agents of the managerial or staff level, with implied general
authority to communicate with counsel when they might deem it in
the best interest of the firm for them to do so. The Court did not
directly consider the problem which communications to counsel by
agents in these categories would raise. A distinguished federal district
court has more recently considered the matter and held that the com-
munications of agents of the staff level, made in the course of their
regular duties to counsel are privileged in the classical or common law
sense.?®® The future scope of the privilege in this important area is
obviously yet to be definitively determined. The writer believes that
the dictum :of the Supreme Court literally (and hence strictly or
narrowly) construed would constitute the proper scope of the classical
privilege, as heretofore indicated, since this interpretation would pre-
serve the essence of the personal nature of the relationship of attorney
and client in the area of confidential communications without losing to
the courts much valuable information which will be lost if the privilege
is applied more broadly — as it has been unknowingly applied during
the past seventy-five years. Perhaps the rule of qualified immunity is
also a sound solution to the proper balancing of interests in an area
where the relationship between the attorney and the client is more
impersonal and less subject to damage by disclosure or the constant
threat of disclosure than in the area of the classical privilege. Recent
developments, however, indicate that there are equally sound if not
more practicable solutions.?*! ‘

350. The Court summarily disposed of the argument that the privilege protected
reports involved in the case from discovery (here statements of witnesses who were
employees of the client were taken by the attorney). The Court said:

“For present purposes, it is sufficient to note that the protective cloak of this

privilege does not extend to information which an attorney secures from a

witness while acting for his client in anticipation of litigation. Nor does this

privilege concern the memoranda, briefs, communications and other writings pre-
pared by counsel for his own use in prosecuting the client’s case; and it is
equally unrelated to writings which reflect an attorney’s mental impressions,

conclusions, opinions or legal theories.” 329 U.S. 495, 508.

350a. Wyzanski, J., in United States v. United Shoe Machinery Corp., 89 F.
Supp. 357 (D. Mass. 1950). Compare Philadelphia v. Westinghouse Electric Corp.,
210 F. Supp. 483 (E.D. Pa. 1962) (limited scope of corporate privilege to the com-
munications of corporate agents having authority to waive privilege) ; mandate denied
in same case by Third Circuit sub, nom. General Electric Co. v. Kirkpatrick, 312
F. 2d 742 (3d Cir. 1962) ; cert. denied, 372 U.S. 943 (1963).

351. That is perhaps the most significant point to be drawn from Greyhound Corp.
v. Superior Court, 56 Cal. 2d 355, 364 P. 2d 266, 15 Cal. Rptr. 90 (1961), and com-
panion cases. This is the great American case on discovery. It is discussed at some
length in Agency Problems III and briefed in the Appendix II therein. (op. cit. notes
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The state courts have generally been less liberal in allowing dis-
covery and have construed the privilege more broadly than the federal
courts since the adoption of the federal rules.?*® Nor has Wigmore
brought to this area of the law his usual high degree of learning, in-
sight, and logical analysis.?®® As a result, there is still much confusion
in the decisions. Yet the trend is in the direction of confining the
privilege more narrowly as regards the activities of the agents of both
clients and attorneys. This is due to the combination of open discovery
and the guiding light of Hickman v. Taylor, which, as pointed out
above, has tended to consign the privilege itself to its proper area;
namely, the face to face situation.®* This decision, in thus articulating

133, 343). But see Pruitt, Lawyer’'s Work Product, 37 Car. B. J. 228 (1962), for
the view that Greyhound is unsound.

352. The state court cases cited in note 71 ante are among the leading cases
illustrative of this proposition. It may be well summarized by the statement that
communications from the client’s agent are entitled to the protection of the privilege.
Though the rule as thus stated is too broad, it is the majority rule today. See 139
A.L.R. 1250 (1942), citing cases.

The other side of the coin is represented by the cases where the attorney’s agent
makes the communication. When he serves as a medium of transmission for com-
munications of the client, the matter should be privileged, but when he is a fact
gatherer, the evidence should not be privileged (in the classical sense); and this
should be true even if the attorney assumes the role of his own investigator, which was
basically the situation in Hickman v. Taylor, 329 U.S. 495 (1947).

The cases also hold that a report or communication from the agent to his prin-
cipal is privileged if made for purposes of litigation (see 146 A.L.R. 977 [1943] and
cases cited). It is here that the time element becomes important to separate the
privileged items from the ordinary business reports and communications. The English
courts have two healthy devices for protection here that American jurisdictions which
go beyond the face to face situation in granting the privilege might do well to con-
sider. They are the requirement of an affidavit of privilege by the solicitor for the
claimant when challenged by the opponent; if the court so desires, it may inspect a
written document to ascertain if it is actually privileged as claimed. See Westminster
Airways, Ltd. v. Kuwait Oil Co., [1951] 1 K.B, 134 (C.A)), 22 ALLR. 2d 648, a
case involving both the affidavit and the demand for inspection.

353. VIII Wicmorg §§ 2317-21.

354. Recent case history in several states would seem to bear this out. For a
good illustration, see Wrrkin, CALIFORNIA EviDENCE 459 (1958). The Supreme
Court of California, however, in Greyhound Corp. v. Superior Court, 56 Cal. 2d 355,
364 P. 2d 266, 15 Cal. Rptr. 90 (1961), and companion cases, recently held otherwise.
Affirming the scope of the privilege as delimited in the Holm case (communications
of the client’s agents to counsel are protected), it held that the investigative activities
of the client’s agents and the attorney’s agents are not protected generally (as in the
case of third party witnesses’ statements) and that the work product doctrine does
not exist in California.

See Thompson v. Harris, 355 Mo. 176, 195 S.W. 2d 645, 166 A.L.R. 1425 (1946).
Here the court refused to allow inspection of plaintiff’'s statement and third party
witness statements obtained by defendant’s investigator under a statute which allowed
discovery of “evidence material to any matter involved in the action,” on the theory
that these items would not be admissible on behalf of plaintiff except for purposes
of impeachment. And see Annot., 166 A.L.R. 1425 (1947).

Illinois avoided the problem by adopting a rule of court similar to the quasi
privilege aspect of the English rule of privilege. Rule 19-5 of the Supreme Court
Rules provides that disclosures of “memoranda, reports or documents made by or for
a party in preparation for trial . . . shall not be required through any discovery
procedure.” IrLr. REev. Star. ch. 110, § 101.19-5 (1959). Thus, evidence falling in
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the distinction between privilege in the classical sense and quasi-
privilege, has not only performed an important service through the
liberalization of the scope of federal pretrial discovery, but it has also
made the bench and bar aware of the fact that they have hitherto been
confusing two privileges of diverse origin and nature and dealing with
them as one and the same thing. Nowhere has the law gone forward
more blindly — and hence with difficulty of pronouncement that has
made its ultimate clarification heretofore impossible — than here. As
a result of the success of the Federal Rules of Civil Procedure and the
gradual acceptance on the part of the bar of the work product principle
of the Hickman case, the scope of the area of quasi-privilege and the
degree of its immunity are being worked out more knowingly, and the
cause of open discovery is now making great headway in the state
jurisdictions which have modernized their discovery procedures.

In criminal proceedings, the federal courts are free to follow their
own view of the common law in defining evidentiary privilege.** In
civil cases, the choice is not so clear. Hickman v. Taylor was a non-
diversity of citizenship (Jones Act) case; hence, the question of the
applicability of state law of privilege did not arise. In diversity juris-
diction cases, the question arises as to whether the federal courts are
free to develop their own rules of privilege, within the purview of the
Hickman principles, or whether they must apply the state law of privi-
lege as stated in the judicial decisions. The answer to this question
turns upon the interpretation of Rule 43(a) of the Federal Rules of
Civil Procedure. This is a rule pertaining to the admissibility of evi-
dence and refers to the state law. Some writers believe that since Rule
43(a) is a rule of admissibility and not of exclusion, evidence is ad-
missible if it meets any one of three tests of admissibility set out in the
rule.®®® Professor Moore takes the position that the issue turns upon
whether the privilege is a matter of substantive law or procedure.®’
He further maintains that the privileges are procedural rules and so
the federal courts are entitled to develop their own rules of admissi-
bility.?*® Actually, the lower federal courts are divided, with perhaps

this category is admissible at the trial and is not privileged in the technical sense.
Under this provision, trial preparation in Illinois requires a broader immunity than
that which exists in the federal courts. Corboy, Discovery Practice—Documents,
Tangible Articles, Real Estate, (1959) Iui. L. F. 773, 786-87; see also Keegan,
Privileged Matters and Protective Orders, (1959) Iri. L. F. 801, 805.

355. Fep. R. Crim. P, 26.

356. See Green, The Admissibility of Evidence under the Federal Rules, 55 Harv.
L. Rev. 197 (1941) ; 4 Moorg { 26.23 [9].

357. Id. at 1152. This is on the b351s of the Eric doctrine (Erie RR. Co. v.
Tompkins, 304 U.S. 64 [1938]).

358. 4 Moorg T 26.23 [9] at 1152. But see Louisell 110-11, 118, 120-23 ¢t passimn
ntra) ; text at note 231.
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a majority following the state law.?® The several possible views have
been well summarized as follows:

Able commentators have asserted variously: that the federal courts
must defer to state privileges in all cases, diversity and non-
diversity; that the federal courts are constitutionally bound to
apply state privileges in diversity cases but not in other litigation;
that it is normally desirable to honor and apply state privileges
but the federal court is not compelled to do so; that the federal
courts should follow state law where it denies a privilege but not
where it grants one; and that the history and judicial holdings
are so inclusive that no authoritative answer is yet possible.33%2

F. New Areas of Infringement: Eavesdropping:

There is an exception to the personal privileges for communica-
tions overheard by third parties.®®® It is sometimes referred to as the
eavesdropping exception. It does not require that communications
which have been overheard shall be divulged by the client or his attor-
ney, but rather it provides that such overheard conversations may be
testified to by the third party. Wigmore supports this exception on
the ground that the means of insuring confidentiality are in the hands
of the client and that the preservation of the privileges does not require
the silencing of the third party.®® Yet if the communicant does not
know that the third party is present, is not the former being penalized
for his negligence? And if the communicant took reasonable pre-
cautions not to be overheard, is he not being deprived of a substantial
legal right without any justification in law? Even under Wigmore’s
rationale of the privilege, the possibility of eavesdropping might to
some extent interfere with full and free disclosure by the client to his
attorney, and regardless of whether it actually does deter full dis-
closure, it nevertheless remains a trap for the naive and the unwary, and,
perhaps, also for those who cannot help themselves.??

359. 4 Moore  26.23 [9]. The Ninth Circuit recently adopted the view that
state law controls in civil cases (law of the forum), even in tax cases arising under
federal law. Baird v. Koerner, 279 F. 2d 623 (1960).

For a valuable discussion of the choice of law problem generally see Weinstein,
Recognition in the United States of the Privileges of Another Jurisdiction, 56 Cor.
L. Rev. 535 (1956).

359a. 2B BarroN AND HorrzoFF, FEDERAL Pracrice § 967 at 242 (1961).

360. VIII WicMmorg § 2326 (attorney-client) ; § 2339 (marital relations). And
see Functional Overlap 1244-45; Note, Privileged Communications as Affected by
the Presence of Third Parties, 36 Micu. L. Rev. 641 (1939).

361. VIIT WicMorE § 2326.

362. The UnrrorM RuLEs eliminate this exception from the attorney-client
privilege. Rule 26 (1) (ii) provides that when the information is obtained “in a
manner not reasonably to be anticipated by the client” the privilege is not lost. While
this would require interpretation, it presumably was meant to include eavesdropping
general(ljy. The writer believes that it would be so interpreted and that the provision
is sound.
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Eavesdropping is a bad, immoral, unethical, degrading thing.
Recognition of the eavesdropping exception to some extent makes the
state a party to these unethical activities. Moreover, such an exception
unfairly penalizes the characters who are of too elevated a mind to
suspect that it might be taking place, as well as the persons who cannot
take precautions against it, the naive and the weak. It is an unfair and
unwarranted intrusion upon one’s right to privacy, and this is especially
true when the expectation of privacy arises out of the attorney-client
relationship, which is given special recognition and protection by the
state in the form of the privilege of confidentiality. For the state to
permit this exception is to unexpectedly take back part of what it has
given; to violate the rules of the game, so to speak. Moreover, the
eavesdropping exception is a clear contradiction on a small scale of the
principle embodied in the privilege on a larger scale, that is, the prin-
ciple of human dignity and inviolate personality.?®® The eavesdropping
exception should therefore be eliminated as unwise and unjust.

Furthermore, the problem becomes more urgent when the elec-
tronic devices of modern science are illicitly used to obtain the confi-
dential information, both because they are difficult to detect, and be-
cause they are used in reckless disregard of the law. To condone the
use of evidence obtained through the use of these devices would con-
stitute a threat to all confidential communications in the future.3®
(Shades of the police state and George Orwell’'s 1984!) Therefore, it
is believed that brief mention should be made here of the recent history
of such scientific eavesdropping in our courts.

The Coplon case®®® recognized the right to counsel as fundamental
and held that where the Federal Bureau of Investigation had listened
in on the telephone conversations of the defendant and her counsel,
prejudice would be presumed. Unless the state could show that it had
not benefitted directly from this listening, the defendant must go free.
The result seems fair and reasonable and consonant without traditional
concepts of freedom and justice. The wire-tapping which had been de-
clared “dirty business” in a famous dissent in the first instance3%® was
finally held to infringe other constitutional rights under more shocking
circumstances. But is the relationship invaded there more deserving

363. An extreme case illustrative of the injustice of this rule is Clark v. State,
159 Tex. Crim. 187, 261 S.W. 2d 339 (1953), discussed in text at note 153, ante.

364. The best discussion which the writer has found of the practical aspects of the
problem is contained in the Report of the California Senate Judiciary Committee on
the Interception of Messages by the Use ‘of Electronic and Other Devices (1957).
The best discussion of the implications of the threat to privacy from the use of modern
science is that of Lasswell op. cit. note 246 at 121-42.

365. Coplon v. United States, 191 F. 2d 749 (D.C. Cir. 1951) ; cert. denied, 342
U.S. 926 (1954).
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of protection than that of husband and wife?*®" And if it is a violation
of the law to invade the area of confidential relations, why should any
invasion be countenanced? The answer might be that in cases of in-
fringement on the right to counsel the infringement is more direct and
immediate. Other privileged relationships merely affect the collection
of evidence, but in the Coplon case, the reprehensible conduct affected
the actual management of the trial itself.?%

In the Lanza case,?®® the Court refused to extend the privilege by
the use of injunctive relief so as to prohibit disclosure of privileged
communications between the client and his counsel by a legislative
committee which had “bugged” the conference while Lanza was in
prison. The case has been severely criticized by the New York Bar.
Certainly, any policy behind the privilege demanded the protection of
the privilege in that instance, and the technical argument that the courts
do not have power to enjoin a legislative body is doubtful, for courts
for many years have been enjoining governmental officials as private
citizens when they overstep the proper bounds of official action.3® In
a subsequent opinion, however, the Supreme Court of New York has
held that the state will be denied “a fruit of the poisonous tree,”®™ that
is, counsel’s testimony on a matter not privileged but for which the
lead was first obtained from the recording of Lanza’s privileged con-
versation.%2

The case of In re Bull*™ involved the lawyer’s communication to
the client. Here, the lawyer mailed a letter to his client in jail, express-
ing lack of confidence in taking an appeal from the client’s conviction
because the trial judge had doctored the transcript of the evidence and
also had a friend on the appellate court. The letter was intercepted by
the jailor and turned over to the court, which summarily disbarred
counsel from further practice before that particular federal district
court. In a subsequent hearing of the matter before another judge,

367. See Irvine v. California, 342 U.S. 128 (1954) (invasion of privacy of a
home by unlawful entry, installation of electronic eavesdropping device, listening to
conversations, including privileged marital communications; use of this evidence held
not to violate due process). The decision was 5-4 for affirmance of the state court
conviction. Two judges dissented on the ground that the Los Angeles Police Depart-
ment had violated the defendant’s pr1v1lege against self-incrimination as guaranteed
by the fifth amendment and incorporated into the fourteenth amendment (minority
view); two judges, on the ground that the conduct was prohibited by the Rochin
doctrine.

368. The Coplon case originated in the federal courts, but the language used is
broad enough to cover similar situations which might arise in state courts.

369. Lanza v. New York State Joint Legislative Committee, 3 N.Y. 2d 92, 143
N.E. 2d 772, 164 N.Y.S. 2d 9 (1957) (4-3 decision, with three dissenting opinions).

370. This was pointed out by the dissenters, with citation of authority. No addi-
tional citations are necessary.

371. See Frankfurter, J., in Nardone v. United States, 308 U.S. 338, 341 (1939).
(195377)2. In re Lanza [Matter of Reuter], 4 App. Div. 2d 252, 164 N.Y.S. 2d 534

373. 123 F. Supp. 339, 392 (D. Nev. 1954).
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the Court refused to recognize that counsel’s rights had been violated
because of the security regulations of the prison, which reasonably
required the examination of the prisoners’ mail. Since there had been
no communication of the client to counsel to which the intercepted
letter of the latter was a reply, the court deemed that the attorney-
client privilege was not involved. The proceeding was dismissed,
however, to protect the right of defendants in custody to consult freely
with their counsel. It would seem that the attorney in this instance
should be entitled to protection under a substantive rule of privilege
similar to the privilege which exists in the law of defamation. Further-
niore, the jailor violated his duty in exposing this privileged communi-
cation, which did not affect the security of the prison, to the very party
against whom the criticism was directed.?”* The behavior of the orig-
inal judge, which was unjudicial to say the least, illustrates the im-
portance of protecting the entire area of personal relations when ex-
posure does not serve an important purpose.

The shocking thing about most of these cases is that the law
enforcement officials would so brashly and openly violate the law and
then use the fruits of their ill-gotten gains in the courts of law, and that
the state has done nothing to penalize this conduct, the fruits of an
era of infringement on privacy since Olmstead.®™® It is only since the
law enforcement officers have begun to strike near home, on the “pri-
vate domain” of the lawyers as a class, that genuine concern has been
evinced by the New York Bar.®"® Certainly any policy behind the
privileges is defeated when rules permitting the reception of evidence
obtained by eavesdropping are recognized. The same is true of evidence
admitted under the waiver theory when the waiver is only technical,
though here one runs into competing policies of the law in situations
where the concept of fairness may require the working of an estoppel

374, McCorMIick § 93 at 186 argues against allowing the privilege to cover
advice given by the lawyer to the client, unless offered to show circumstantially what
the client said to the lawyer or as an implied admission. Wigmore agrees with this
viewpoint. VIII WicMmore § 2320. Minter v, Priest, [1929] 1 K.B. 655 (C.A.), criti-
cized in Note, 43 Harv. L. Rev. 134 (1929), recognized a privilege for defamatory
statements made by the lawyer in declining employment and sought to be proved as
a basis for an action for slander against the lawyer. The writer submits, however,
that this would fall under substantive privilege.

Some statutes draw the curtain over matters generally of which the attorney
has gained knowledge by virtue of the relationship (set out in VIII WicMorE § 2292
n. 2). McCorMmick § 93 at 187 criticizes this as obstructive, carrying the privilege
beyond that justified by policy, probably a carry-over from the days when the privilege
was for the protection of the attorney’s honor. This position is sound.

375. Olmstead v. United States, 277 U.S. 438 (1928). For discussion of the
legal aspects of the general problem aside from the problem of privilege, see Mc-
Cormick § 142; Dasu et al, THE EavEsproppERs Part IIT (1959), with excellent
bibliography. See also note 389 post, pointing out a recent change in the decisional
law of far-reaching significance.

376. E.g., see Waldman and Silver, The Ethics, Morals, and Legality of Eaves-
dropping, 9 BrooKLYN BARRISTER 147 (1958).
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or where consent which could not fairly be revoked has been obtained
previously, for to some extent the eavesdropping exception is a form
of the waiver principle, and the two problems must be noted together.
The striking injustice is only illustrated more dramatically when the
refined devices of an era of electronics are the means used. But there
is a finer principle involved here; namely, the notion that justice by
definition requires fair play, the use of honorable means to achieve its
ends or goals. We degrade both humanity and the law when we make
the law and its agencies parties to lawless conduct.3” We violate the
great rule of ethics that humanity, including oneself, should always be
treated as an end in itself rather than a mere means to an end.*®* We
put ourselves in a class with the police state that we have recently
fought to overthrow. We lessen the respect of both the criminal and
the law-abiding citizen for our law, we encourage cynicism, we create
grounds for psychological rationalization of criminal conduct, and we
defeat justice by contradicting it. Thus, we frustrate the ordering of
an ideal relation among men 3™

VI
CONCLUSION

“Fermat’s Last Theorem” has never been solved, but it has re-
sulted in much serious mathematical thought and the discovery of
other valuable problems and solutions.?®® Thus progress is ever made.
The writer is reminded of the intriguing history of this theorem when
he reflects that he began his research in the field of privilege with the
tentative belief that all of the personal privileges in general were not
justifiable and should be restricted wherever possible, except perhaps
the attorney-client privilege when necessary to fully carry out the
policy behind the privilege against self-incrimination.®®® He has now

" 5377. See Hall, Police and Law in Democratic Society, 28 Inp. L. J. 133 passim
953).

378. Kant, Cririgue oF Pracrical REAsoN AND OrHER WRITTINGS IN MORAL
PrairosopHYy 80 (Beck transl. 1949). The corollary of Kant's famous categorical
unperative is also discussed in CaIrNs, LEcAaL PHirosopuy rrRoM PrLaTo To HEGEL
329-93 (1949). -

379. This does not mean, however, that wire-tapping should not be legalized
under proper restrictions and used in the processes of crime detection. See DAsH
et al,, Tue EavesoroppErs (1959) (fairly impartial) ; Savarese, Eavesdropping and
the Law, 46 A.B.A.J. 263 (1960) (succinct summary of recent developments);
Symposium—The Wiretapping-Eavesdropping Problem: Reflections on ‘The Eaves-
droppers, 44 Minn. L. Rev. 813-940 (1960). The answer to this problem will require
further study.

380. See 2 StruUik, A ConcisE History oF MATHEMATICS 144-45 (1948);
KasNER AND NEwMAN, MATHEMATICS AND THE IMAGINATION 187-89 (1940).

381. This was not the result of his personal experiences in the private practice of
law. Rather, it was the result of his study of the law of evidence under two truly
great teachers of this subject (thus again proving the old axiom that taught law is
hard law). The writer’s personal experiences were not tf*cnerally focused upon the
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reached a somewhat different conclusion, namely: that in the areas
where interests of personality and dignity are seriously involved, the
privileges have a renewed vitality, that the true justification and
rationale has been adumbrated and only that in the recent writings re-
flective of the changing mores and maturing values of twentieth cen-
tury western democratic culture.®® The classical reasons given to
justify the privileges are only partial and inadequate in that they
represent only facets of the broader foundation on which the privileges
must rest in society as it exists today. The privileges can be justified
only on the basis of a maturing social ethos which has given rise to
the concept of human dignity and inviolate personality.

The writer has shown that the scope and rationale of the privileges
cannot be settled by resort to authority, reason, history, or convenience
— though these are entitled to consideration. The humanitarian values
have first claim.?®® As has been said previously, our judicial procedures
must be evaluated with reference to the substantive rights we are en-
deavoring to secure;** and as society progresses, new rights press for
recognition and come to be accepted. Bentham has been proven wrong;
Wigmore and Radin inadequate. Social change upsets settled legal
notions, just as new power centers destroy old balances of power in the
political world. The difficulty here has arisen from the mechanical ap-
plication of old rules to new situations at a time when we were changing
from a simple rural society to a complex urban society, and from the
unquestioning acceptance of the reasoning advanced by a great ana-
lytical scholar at a time when the re-examination of the problem had
become necessary. Principles which have worked well in one context
do not necessarily work well in another,®® and the writers on evidence,
with their sights trained especially on the technical excresences of the
problem, have not been without cause for alarm. The resultant diffi-
culties have been made more urgent by the pressing need for simplifica-
tion of our legal procedures, including the rules of evidence — and the

technicalities or the philosophy of privilege, but he did acquire the “intutitively felt
need” 7which is common to the private practitioner. See also Functional Querlap
1236-37.

382. The writer does not pretend to have solved the problem because no problem
can be solved when the solution is based on a value judgment on which reasonable
men can be expected to differ considerably. He does believe that he has offered the
best rationale for the satisfactory solution and reasonable delimitation of the problem
for the time being. Other writers should improve upon this solution or show it to be
in error. Further judicial consideration of the matter would also help.

383. Cf. Louisell, 123 n. 103: “The Moral importance of the individual and hence
social significance of conﬁdentxahty in at least certain communications, e.g., husband-
wife, would seem to mcrease with ‘the intensity and complexity of life, attendant upon
advancmg civilization’.

384. Loc. cit. note 11 ante.

385. Dean Pound has demonstrated this brilliantly in connection with abstract
notlons of free individual self-assertion in the constitutional area of “liberty of con-

See Pound fg{%lgﬂssynnact 18 YaLg L. J. 454 (1909).
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parallel need for a broad and effective set of pretrial discovery pro-
cedures — in this day when the impersonality of the city makes evi-
dence difficult to obtain and the congested court calendars frequently
amount to a denial of justice through “the law’s delays.” The issue has
been further confused by conditions in which many rules of evidence
were archaic and required drastic revision if not elimination.

The preservation and encouragement of personal security is pro-
moted by the maintenance of a well balanced privilege for the com-
munications of attorney and client. The elimination of the methods of
the third degree — which follow in the wake of the depersonalized
efficiency of the modern police organizations — demands a more string-
ent enforcement of the procedural safeguards of the Bill of Rights. It
demands the extension and enforcement of the laws which recognize
and uphold the rights of freedom and privacy, the right of the individual
to be free from unnecessary interference in his personal and private
life by the machinery of politically organized society, the state. The
crime detection methods of modern science, which intrude no less on
individual freedom and privacy than do other parts of our twentieth
century culture, point up the urgent need for the protection of the indi-
vidual in his personal anonymity. Here, the privilege has a vital role
to play in the counterbalancing of the rights of the individual qua
individual against those of the state as the aggregate of individuals
politically organized for the common good. On the constitutional level,
the above-indicated interferences with freedom have been condemned
as violative of “those canons of decency and fairness which express the
notions of justice of English-speaking peoples.”®¥® The individual is
always entitled to the recognition in his life of those minimal safe-
guards against the state that are “of the very essence of a scheme of
ordered liberty.”®7 In this respect, it should be pointed out that the
protections afforded by the federal bill of rights are considered minimal.
They are constitutional rights, based on the ethical notions of the
eighteenth century, which though it worshipped at the shrine of reason,
had in actuality no tradition of the higher ethical values of the twentieth
century as a part of the general social ethos. Nevertheless, the attorney-
client privilege, through the right to counsel as embodied in the Sixth
Amendment, and the priest-penitent privilege, under the free exercise
of religion in the First Amendment, now operative on the states through
the Fourteenth Amendment, would seem to enjoy constitutional pro-
tection, the former only in part but the latter in foto.

386. Frankfurter, J., in Rochin v. California, 342 U.S. 165, 169 (1952).

387. d ., in_Palko v. icut .S, 319, 325 (1937).
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Today, the privileges are justified by both reason and experience.
The privilege against self-incrimination is not considered as essential
to due process of law, but there is a strong minority of our Supreme
Court justices who would hold otherwise.?®® Nevertheless, this privilege
is recognized in its most essential principles in all of the state juris-
dictions. The privilege against unlawful search and seizure is recog-
nized as essential to due process but still not the method used to enforce
it,** except perhaps where the principle of inviolability of the person
has been disregarded.®® The right to counsel, at least in capital cases,
the right to a fair trial, and the notion that courts must not act in a
way that is arbitrary or shocking are now treated as constitutional
rights. They have become a part of due process of law. Opposed to
these claims are other claims based on the social interest in the security
of political institutions and the social interest in the security of person
and property from violent or antisocial conduct, interests which are
likewise entitled to be accorded great weight. Therefore, interests in
this area must be balanced on the constitutional level. But outside of
the area of civil liberties, the preservation of human dignity does not
demand so high a price. Thus, outside of the area of criminal justice,
the protection afforded by the privilege of attorney and client is not
essential to due process of law. The privilege might be abolished and
Jjustice still be done. Yet, in the opposing scale of the balance, there
are not the same vital interests of the state in internal security, but
only a general social interest in the security of property and contract
and protection of the person from careless misconduct.?®

If this suggestion is correct, what it means is that in the balancing
process, the claim of privilege is as much entitled to protection on the
one level as on the other. But, of course, outside the area of the
personal relationships which the policy behind the privileges is designed
to protect, the privilege should not continue to exist. The social inter-
est in accurate fact-finding then becomes the paramount value. Hence,

388. See Adamson v. California, 332 U.S. 46 (1947).

389. See, however, the recent case of Mapp v. Ohio, 367 U.S. 643 (1961) (over-
ruling Wolf v. Colorado, 338 U.S. 25 [1949]), decided since the above words were
written, wherein it was held that the exclusionary rule, as a part of the constitutional
guarantee of the Fourth Amendment, extends to evidence obtained by state officers
and offered in state tribunals. This extension of the effective scope of this privilege
is illustrative of the growing vitality of the dignity principle in the constitutional
area (as heretofore discussed by the writer). See Day & Berkman, Scarch and
Seizure and the Exclusionary Rule: A Re-Examination tn the Wake of Mapp v.
Ohio, 13 W. Res. L. Rev. 56 (1961).

390. See Rochin v. California, 342 U.S. 165 (1952).

391. Symposium—The Lawyer-Client Privilege: Its Application to Corporations,
the Role of Ethics, and Its Possible Curtailment, 56 Nw. U. L. Rev. 235, 258 (1961),
recognizes that the privilege does not rise to constitutional dignity in civil cases but
seems to think that it does in criminal cases, as a facet of the right to counsel. (Cases
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the privilege should not extend to the protection of business and prop-
erty relations where these can be separated from close personal rela-
tions; and in denying the privilege here, business and property rights
are actually rendered more secure. This is only superficially paradoxical
because it is obvious on reflection that business and property are ren-
dered secure by accurate fact-finding; whereas, interests of personality
(and social institutions such as the family and the church) might have
fundamental values undermined by the compulsory disclosure of con-
fidential matters which such higher accuracy in fact-finding would
require. 3%

As has been said, the justification for this proposed shift in the
area of protection of confidential relations is the growth of a new and
higher measure of values in the twentieth century jurisprudence. Nor
is this thesis something new or startling. Actually, the rationale of the
privilege has changed once previously, and there is no reason why it
should not change again, or take a more comprehensive point of view,
to meet new needs as we proceed in new paths of the law. As Holmes
has said: “The law is always approaching, and never reaching con-
sistency. It is forever adopting new principles from life at one end, and
it always retains old ones from history at the other, which have not
yet been absorbed or sloughed off. It will become entirely consistent
only when it ceases to grow.”®® Thus, it is proper that the rationale of
a principle should change with the changed conditions of society, and
this in turn will bring changes in the substantive rules which were
designed to effectuate underlying principles.

The personal privileges are valuable and should be retained; but
inasmuch as they interfere with the important function of fact-finding,
they must not be made into too broad rules and must not be given
mechanical application in new situations for which they were not
originally intended. If extended to new situations, the extension should
be based upon the determination that the principle underlying the rules
should properly control in such extended area. The rules of law should
always be construed to effectuate their purpose. Hence, in the case of
the attorney-client privilege, the existing doctrines of waiver and eaves-
dropping should be re-examined to determine whether they are con-
sistent with the policy on which the privilege now rests and if they
are internally consistent with each other. The former should be limited
in scope to eliminate technicalities that are inconsistent with the spirit

392. This is a general value judgment, and one can only say that it might happen
in a particular case. A good illustration of the potential damage to which a domestic
situation is_vulnerable will be found in highly dramatic form in the play La Robe
Rouge, by Brieux, of the French Academy, This drama is contained in Cuigr Con-
TEMPORARY DraMATISTS 471 (Dickinson ed. 1915).
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of the law of privilege. The latter should be abolished as being incon-
sistent with the spirit of a free society — a larger matrix of which the
privilege is only a tangible facet. As a rule of law, the eavesdropping
exception tends to promote antisocial and dishonorable actions, and
when carried on by the state officials, such conduct is reminiscent of
the methods of the police state and the gestapo. This rule cannot right-
fully claim recognition in our law of privilege today. The privilege
should not be held to apply, however, when it would countermand the
otherwise imperative duty of counsel to come forward and vindicate the
innocence of a living person erroneously convicted (or accused) of a
crime. Here, a higher personal value is weighed in the opposing balance
(on the side of evidence). The privilege should not be expanded
through a process of reasoning based on inapplicable analogies drawn
from other areas of the law — analogies which should have no bearing
on rules the justification of which must be founded upon principles
having their origin in the concept of human dignity and inviolate
personality.

For example, the scope of the privilege in the area of personal
relations has no rational connection with the fictions of agency theory
and should not be made to bear this load, but rather should be re-
stricted to the narrower limits of the policy to be effectuated, to wit:
the facility of the client and the attorney in communicating with each
other. Hence, the communications of source agents and managerial
agents should be eliminated from the protection of the privilege. The
privilege should not extend to that artificial entity the corporation,
more especially to house counsel, to automobile casualty insurance
firms representing defendants, and to governmental bodies. In each
instance, the opposing interests should be weighed in the balance, and
here such interests (evidence) must prevail. Moreover, these healthy
restrictions will remove the privilege from those areas of the law where
it detracts most from accurate fact-finding. This will also serve the
purpose of keeping the rules of evidence simple and easy to apply, in
accordance with the Thayer principle.’®* Furthermore, it will aid im-
measurably in the achievement of a system of open discovery, which is
of great importance to the litigation process of our day.

To recapitulate as to the other personal privileges: The physician-
patient privilege should be recognized generally; interpreted liberally
to effectuate its purpose, with proper recognition of the doctrine of
waiver and contract provisions in insurance policies when necessary to
prevent fraud; it should be extended to cover psychiatrists and psycholo-

394. TuAYER, A PRELIMINARY TREATISE oN EvipEnce 529 (1898). See also
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gists, thus protecting the dignity and privacy of the individual in the
vital area of mental health. The priest and penitent privilege should
be preserved and liberally interpreted to effectuate the principle which
it was designed to protect, to wit: freedom of conscience or religion.
The husband and wife privilege should be preserved to protect the
institution of the family, as to testimony by one spouse against the
other during marriage. The related privilege of confidential communi-
cations of spouses should be preserved to protect the right of privacy
in what is perhaps the most intimate of personal relationships, even
when that relationship no longer exists, though here a qualified privi-
lege, to be terminated when the court finds that the interests of justice
outweigh the advantages of privacy to the holder of the privilege,
might be a satisfactory solution. Elsewhere, the urgent need for ac-
curacy in fact-finding should be the controlling principle. This need is
so great that the privileges themselves should not be allowed to exist
in perpetuity, but should be terminated upon the death of the holder.
This would be in accordance with the purpose of holding the privileges
strictly within the limits of the policy which they exist to effectuate.
The only exception would be that of priest and penitent, where the
full protection of the principle of religious freedom would require con-
tinuation of the privilege even after the death of the communicant.
In new areas of the law and in the application of settled rules in
new contexts, first principles must be constantly re-examined and made
to stand the test of society’s current needs and values. ‘“New occasions
teach new duties,”®® and the law must constantly adjust itself to the
pressing needs of our ever-changing and complex society. Modern
science has come to think of reality itself as only a series of tentative
hypotheses to be used as working tools and then discarded as new light
appears, new insights are begotten.?®® The criticisms contained in this
paper are the result of ideas which came to the writer only after he
had made a laborious survey of the subject and had endeavored to
decide whether the privileges or any of them were worth preserving
and if so to what extent. He reached the conclusion which Lord
Erskine once held applicable to the whole body of principles of evidence,
to wit: that “they are founded in the charities of religion — in the phil-
osophy of nature — in the truths of history — and in the experience
of common life.”®*? The writer would add, however, that they are

395. From The Present Crisis, a poem by James Russell Lowell.

396. See generally Poranyi, THE Locic oF Lieerry (1951).

397. As quoted with approval in the first edition of GREENLEAF oN EVIDENCE
§ 584 (1842). The writer strongly disagrees with Lord Erskine but believes that the
statement would be a reasonable one in relation to the personal privileges in the face
to face situation.

As to attitudes toward the system of evidence generally, compare the above
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ultimately based on twentieth century humanitarian ideals. The writer
realizes that the notions indicated with reference to curtailment will be
startling to the organized bar, not because they are new and novel —
for they are not — but rather because they have not yet permeated the
popular legal thought. On the other hand, the proposed restrictions on
the privileges will not be adequate to satisfy those legal reformers who
are strongly in opposition to the privileges. He hopes, nevertheless,
that this critique will be accepted in the spirit in which it is made, as
an effort to improve our judicial process, and that others will express
their opinions, so that ferment may be had to catalyze progress.

In summation, the thesis of this paper is that the attorney-client
privilege should not be disdained and abolished but rather should be
understood and properly applied only in the area of the personal rela-
tionship — which alone was the area of its application in the setting
in which it developed in Elizabethian society, when compulsory testi-
mony was first introduced into our adversary system of litigation —
and that the justification for the privilege in twentieth century juris-
prudence is the developing concept of human dignity. He would also
add that the privileges when properly limited can be subsumed under
the jural postulate of fair procedures.

In setting forth these views, the writer claims no infallibility and
above all no finality. Could we but have omniscience, we might be more
precise, might plumb our sights down to the “depth of being, the reality
behind the veil.”3% Hence, these views are subject to both revision and
correction. Nevertheless, the writer presently concludes that in our
culture, the personal privileges tip the scales. We wish that they were
unnecessary, and we hope that in time this may come to be true. But
though the ideal is a thing to be strived for, it must be the ideal of the
here and now, not some far off utopia. And in the present stage of
man’s social development, the privileges wear the badge of social worth
— not primarily as a concession to man’s insecurity, but rather as a
recognition of man’s moral and spiritual integrity by and toward his
fellow man. Viewed thus, the personal privileges constitute a positive
achievement, a mark of the maturity of society, rather than a con-
cession to individual human weakness. It is therefore a mark of
civilization that they should be preserved. In the far-off utopian vision
of the future,® ethical notions might again become the rule of conduct,

as quoted in 4 Preliminary Report on the Advisability and Fcasibility of Developing
Uniform Rules of Ewvidence for the Federal District Courts, by the Committee on
Rules of Practice and Procedure of the Judicial Conference of the United States, 30
F.R.D. 73, 108-10 (1962).

398. Carbozo, Parapoxis oF LEcal SciEnce 134 (1928).
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human nature might occupy a higher plateau, and the utterly secure
might need no privilege for the whole truth in a nobler world. By that
time, law and procedure might be very different things themselves. But
for our times, it has been well said, “Complete candor to anyone but
ourselves is a virtue that belongs to the saints, to the secure, and to
the very courageous.”*® Hence, we should be permitted to remain silent
in our secure privacy until officially called upon to speak. Then we
should be permitted to tell our little story at our own gait and in our
own fashion, perhaps even at the risk that a little bit may be omitted
or deliberately colored here and there.*®? Justice consists in the ordering
of an ideal relation among men. Truth is but one of the components
of justice, though it is an important one. Freedom,** privacy, security,
euphoria are others.®”® Perhaps they all constitute dignity.*®* Justice
would be lacking an important element should we deny fair considera-
tion to the claim of each.*%

400. Curtis, op. cit. note 161 at 8; and see text at note 161.
401. Ibid.

402. The delicate balance between freedom and restraint, sometime described as
“responsibility,” would be a preferable term. Here, however, the individual element
of choice enters into it in a larger degree.

403. The loyalty and honor of the attorney are important factors, but they are
not included as such because they directly involve the feelings of the lawyer only.
They indirectly contribute to the client’s sense of privacy and security, probably to
his sense of euphoria.

404. See text following note 181 ante; see also op. cit. note 149, 262 at 282 n. 68.

405. Cf. generally Silving, Testing of the Unconscious in Criminal Cases, 69
Harv. L. Rev. 683 (1956).
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