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team members], did not return phone calls . . . .”2%* Certainly, this
failure to comment suggests that, at that time, defense lawyers were
attempting to avoid having the decision in the case come about as a
result of a “town hall” forum. In addition, on March 30, 2006, The
New York Times published an article both quoting and paraphrasing
District Attorney Nifong as saying that he believed the police “were
building a solid case that disputed the team’s contention that no
sexual assault had occurred,” as well as comments about the lack of
cooperation by the team.29

More important, however, was the media’s report on April 10,
2006, indicating that preliminary DNA results showed no match be-
tween the Duke lacrosse players and the victim.29¢ That evening,
on his CNN program, Larry King interviewed Seyward Darby, the
editor of the Duke University Chronicle.?®” King asked Darby: “What’s
your feeling at this point with the information today?”2?% Noting
that information of the preliminary DNA results was the “biggest
development” in the investigation to that point, Darby indicated
that his newspaper sent “reporters out to talk to students, to talk to
[university] administrators, [and] to talk to neighbors who live near
610 North Buchanan . . . .”29° Duke students, evidently, were not
surprised by this announcement “based on the assertions that the
lacrosse players had made and the captain’s statements they didn’t
think that the DNA was going to come back as a positive match.”300
Others in the community were not as sanguine as the students
“based on how assertive the D.A. has been up until now.”2°! Still

Arrested and Charged, N.Y. TiMEs, Apr. 18, 2006 (noting that five members of Duke
lacrosse team attended private school in New Jersey).

294, Id.

295. See Lyman & Drape, supra note 127 (illustrating unbalanced publicity
that existed at outset of case).

296. See Duke DNA Tests, supra note 129 (“Raleigh lawyer Wade Smith . . . said
he hopes the results will prompt Nifong to drop the case and help the community
heal.”).

297. See Larry King Live (CNN television broadcast Apr. 10, 2006) (noting
Larry King interview aired same night as media event). See generally The Chronicle,
http:/ /www.dukechronicle.com/aboutus/ (last visited Mar. 30, 2008). The Chroni-
cleis a daily newspaper funded entirely by advertising revenue “[{w]ith a circulation
of about 15,000 . . . [and] a print readership of about 30,000.” See id. The online
version of the paper “gets an average of more than 70,000 hits every day.” Id. First
published as The Trinity Chroniclein 1905, the newspaper continued its coverage of
Duke events when Trinity College became Duke University in 1924. See id.

298. Larry King Live, supra note 297.

299. Id.

300. Id.

301. See id. (reflecting one group’s reaction to fact that DNA results did not
link lacrosse players to victim).
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other members of the community “are saying that there are still
other issues that need to be examined here, for instance the alleged
racial epithets that were hurled at people on the street that night,
things that the university said that they will be investigating.”302
There was similar public reaction to an email allegedly sent by one
of the lacrosse players after the alleged assault. While all agreed
“that the language in [the] email is vulgar [and] horrible,” Darby
indicated that the public was unclear as to the meaning of the
email:

some people say, the defense lawyers included . . . that it
shows that no assault took place. Why would anyone go
and e-mail something like that right after a gang rape had
taken place? Other people are saying that the aggressive-
ness . . . and the brutality of the language indicates that
maybe someone on the team might have been capable of a
gang rape.303

Still others, expressing a third view, “are saying it’s just a really sick
joke . .. 7804

Assuming editor Darby is a reliable source, his report is proof
that Rule 3.6(c) worked. This report shows no evidence that the
community at large has been so inundated with one-sided informa-
tion so that trial would be a “mere formality,” or that the public
mind was poisoned against the lacrosse team. In actuality, his re-
port shows that a prospective jury pool was now split, a conviction
far different than the original public sentiment before defense law-
yers started to repair the damage they perceived was caused by the
statements of others. At the time of Darby’s comments, some peo-
ple tended to believe the prosecution’s side of the case; some peo-
ple tended to believe the defense’s responses to the prosecution;
and some people tended to not think much at all about the case.
This, then, is far different from the Irvin v. Dowd scenario where
two-thirds of the sitting jurors were pre-convinced of the defen-
dant’s guilt.3%® In the Duke case, the potential evidence had not
been fundamentally misrepresented to the jury and there was no
evidence, at least from editor Darby’s report, that a “town hall”
mentality was at work.

302. Id.
303. Id.
304. Id.

305. See Irvin v. Dowd, 366 U.S. 717, 728 (1960) (quoting some as saying “it
would take evidence to overcome their belief [that defendant was guilty].”).
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When it comes to looking towards a potential jury pool, in a
highly public case, isn’t this result just about as good as it gets? In a
modern, media-dominated world, it is simply unreasonable to as-
sume that there will never be “leaks” to that media of important
events in such public cases. Without allowing defense counsel to
make retaliatory comments, our system runs the very real risk that
only the “leaks” of one side will reach the public. In the Duke case,
both sides made statements. Regardless of how we view those state-
ments, and regardless of whether the initial statements had a sub-
stantial likelihood of material prejudice to a fair trial for the
lacrosse players, the retaliatory comments served to bring the pub-
lic sentiment back to some semblance of neutrality.

If, then, a jury pool was comprised of members of the groups
of people surveyed by editor Darby, isn’t it more likely than not that
they would have to listen to the evidence in the case, presented in
the courtroom, in order to arrive at a verdict? Because the group
would have feelings about the case, from all sides, the only way the
jury could arrive at a unanimous decision would be to view the evi-
dence presented to them. Assuming a jury subject to mostly bal-
anced media coverage would be required to review the actual
evidence, the responsive comments of the lawyers in the case, even
if they would have violated Rule 3.6(a) standing alone, had a salu-
tary effect and Rule 3.6(c) thus accomplished its purpose. After the
retaliatory comments, then, the balance of publicity in the case did
not remain “in favor of the prosecution.”?06

CoONCLUSION

We now know that, in the Duke case, District Attorney Nifong
was “not . . . a minister of justice, but . . . a minister of injustice.”307
Nifong himself acknowledged that “no credible evidence” existed
to tie the Duke lacrosse team to any sexual misconduct in conjunc-
tion with the incident on March 13, 2006.3°8 He also acknowledged

306. See Gentile v. State Bar of Nev., 501 U.S. 1030, 1046 (1991) (showing how
responsive comments of defense counterbalanced negative comments of
prosecution).

307. See Bar: Duke D.A. Was “Minister of Injustice,” USA Tobay, June 15, 2007,
http://www.usatoday.com/news/nation/2007-06-15-nifong_N.htm (last visited
Mar. 30, 2008) (noting that District Attorney Nifong was ultimately publicly cen-
sured for his conduct).

308. See Nifong: Offers Apology, Says No “Credible Evidence’ of Crimes in Lacrosse
Case, FOxNEews.com, July 26, 2007, http://www.foxnews.com/story/0,2933,290904,
00.html (last visited Mar. 30, 2008) (“Nifong’s apology came as a judge began con-
sidering whether to hold the former Durham County district attorney in criminal
contempt of court for his handling of the case.”).
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the impropriety in calling the players “a bunch of hooligans” and
inflaming racial tension by saying that “he wouldn’t allow Durham
to become known for ‘a bunch of lacrosse players from Duke rap-
ing a black girl.’ 7309

We also now know that the organized bar found that Nifong
made public comments that he knew “would prejudice a jury” and
“would heighten public condemnation of [the Duke defend-
ants].”81% We know that he simply lied, participating in an “inten-
tional decision” with the head of a private DNA lab to improperly
report the results of DNA testing.?!'! Nifong was eventually dis-
barred for his conduct.3!2

Finally, we now know that the players themselves were “inno-
cent of these charges,”®13 and that the players and their families
were able to reach an amicable settlement with Duke.3!'4 The play-

309. See Lisa Porteus, Nifong Apologizes for Missteps in Duke Lacrosse “ Rape” Case,
Resigns as Durham DA, FoxNEws.coMm, June 16, 2007, http://www.foxnews.com/
story/0,2933,282874,00.html (last visited Mar. 30, 2008) (“‘I think clearly some of
the statements I made were improper,” Nifong said.”).

310. See The North Carolina State Bar vs. Michael B. Nifong, WRAL.com, http://
www.wral.com/news/local/page/1506296 (last visited Mar. 30, 2008) (enumerat-
ing offenses upon which North Carolina State Bar’s Disciplinary Hearing Commis-
sion found Nifong guilty).

311. See Joseph Neff, Benjamin Niolet & Anne Blythe, Head of DNA Lab Says
He and Nifong Agreed Not to Report Results, NEws & OBSERVER (Raleigh N.C.), Dec.
15, 2006, available at http://www.newsobserver.com/1185/story/521773.huml
(noting that samples taken at hospital from victim just hours after alleged attack
revealed “DNA from unidentified men in the underwear, pubic hair and rectum of
the [accuser].”).

312. See Duff Wilson, Prosecutor in Duke Case Disbarred by Ethics Panel, N.Y.
TiMEs, June 17, 2007, available at http://www.nytimes.com/2007/06/17/us/17
duke.html?_r=2&oref=slogin (“The panel ruled that Mr.Nifong had misled a judge
and defense lawyers about findings from a private laboratory that showed DNA
from four unidentified men on the body and clothes of the stripper. No DNA from
any lacrosse players was found.”). Nifong was convicted of criminal contempt and
sentenced to one day in jail for “withholding of DNA evidence from defense coun-
sel,” which a trial judge said was “an affront to the integrity of the judicial system.”
See Nifong Held in Criminal Contempt by Judge, Sentenced to Day in Jail, CNN.com,
http://edition.cnn.com/2007/US/08/31/nifong.contempt/index.html?eref=edi-
tion_us (last visited Mar. 30, 2008). Nifong served that one day in jail on Septem-
ber 7, 2007. See Nifong Serves One-day Sentence for Contempt, ESPN.comM, hup://
sports.espn.go.com/ncaa/news/story?1d=3009967 (last visited Mar. 30, 2008).

313. See Anne Blythe, Duke Lacrosse Players “Innocent’: State Attorney General Roy
Cooper Criticized Nifong’s “ Rush to Accuse,” NEws & OBserver (Raleigh N.C.), Apr. 12,
2007, available at http://www.newsobserver.com/1185/story/563248.hunl (noting
use of the word “innocent — a word prosecutors rarely use.”).

314. See Duke, Ex-lacrosse Players Reach Settlement, CNN.com Law CENTER, June
18, 2007, http://www.cnn.com/2007/LAW/06/18/duke.lacrosse/index.html (last
visited Mar. 30, 2008) (noting that Duke lacrosse players falsely accused of rape
reach undisclosed settlement with Duke).
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ers and their families, however, are keeping their options open as
to a suit against former District Attorney Nifong.3!5

It would thus be tempting to look at the Duke case only in light
of the results. That analysis, however, does not show that the de-
fense lawyers’ public comments were justified under the rules. If
lawyers are able to win cases solely in the press, then the law be-
comes what the Sheppard Court feared: a “town hall” election.3'¢ By
the same token, however, it is impossible to view the Duke case
without looking at the results. If the lawyers had not done what
they did, how different would those results have been?

And maybe that is the lesson from the Duke case. First, Justice
Kennedy, in Gentile, and those who supported the revision of ABA
Rule 3.6(c), expressed fear that without comment by the defense, a
publicity imbalance would exist in favor of the prosecution.?!” Cer-
tainly, the initial public clamor in the Duke case showed that these
fears were very real. Second, those who supported the new rule
argued its necessity in avoiding unreasonable prejudicial pretrial
publicity.?!® Again, the Duke case tends to prove those advocates
correct. Finally, critics of the new rule feared that pretrial publicity
would become an all-consuming free-for-all, not permitting an ulti-
mately fair trial.3!® To this concern, the Duke case provides only a
partial answer. Because of the tenor of the comments by defense
lawyers, the pretrial portion of the Duke case did not appear to
become a media circus. Indeed, at least one source thought public
opinion was about evenly split.320

Will the Duke case spur defense counsel in future cases to
more elaborate public comment? That fear is why the Duke case
must stand for the notion that Rule 3.6(c) cannot be interpreted to

315. See Duke Lacrosse Players: Case Closed, CNN.com Law CENTER, Apr. 12,
2007, http://www/cnn.com/2007/LAW/04/11/duke.lacrosse/index.html (last
visited Mar. 30, 2008) (stating that accused lacrosse players called for legal system
reforms). The players do not plan to sue the accuser. See id.

316. For a further discussion of the court’s opinion in Sheppard, see supra
notes 268-73 and accompanying text.

317. See Gentile v. State Bar of Nev., 501 U.S. 1030, 1046 (1991) (discussing
fear of publicity imbalance). For a further discussion of the motivations that ied to
a revision of Rule 3.6(c), see supra notes 14-15 and accompanying text.

318. For a further discussion of the necessity of a Rule 3.6(c) revision, see
supra notes 18-19 and accompanying text.

319. For a further discussion of the criticism of pretrial publicity, see supra
notes 16-17 and accompanying text.

320. For a further discussion of public opinion after the announcement of
the DNA results, see supra notes 296-304 and accompanying text. Without an ac-
tual trial, however, there is simply no way to know if any of the comments were
actually prejudicial.
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allow unlimited responsive comment. Even a responsive comment,
however, must be tailored. When responsive comments go beyond
those “necessary to mitigate” the recent prejudice, and do so in a
way that raises material concerns about the overall fairness of an
ensuing trial, the conduct remains “highly censurable and worthy
of disciplinary measures.”32!

321. See Sheppard v. Maxwell, 384 U.S. 333, 363 (1966) (“The courts must
take such steps by rule and regulation that will protect their processes from preju-
dicial outside interferences.”).
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APPENDIX A: EXCERPT FROM GENTILE V. STATE BAR OF NEVADA322

Petitioner’s Opening Remarks at the Press Conference of Feb-
ruary 5, 1988. . ..

Mr. Gentile: I want to start this off by saying in clear
terms that I think that this indictment is a significant event
in the history of the evolution of the sophistication of the
City of Las Vegas, because things of this nature, of exactly
this nature have happened in New York with the French
connection case and in Miami with cases-at least two cases
there-have happened in Chicago as well, but all three of
those cities have been honest enough to indict the people
who did it; the police department, crooked cops.

When this case goes to trial, and as it develops, you’re
going to see that the evidence will prove not only that
Grady Sanders is an innocent person and had nothing to
do with any of the charges that are being leveled against
him, but that the person that was in the most direct posi-
tion to have stolen the drugs and money, the American
Express Travelers’ checks, is Detective Steve Scholl.

There is far more evidence that will establish that
Detective Scholl took these drugs and took these Ameri-
can Express Travelers’ checks than any other living
human being.

And I have to say that I feel that Grady Sanders is be-
ing used as a scapegoat to try to cover up for what has to
be obvious to people at the Las Vegas Metropolitan Police
Department and at the District Attorney’s office.

Now, with respect to these other charges that are con-
tained in this indictment, the so-called other victims, as I
sit here today I can tell you that one, two-four of them are
known drug dealers and convicted money launderers and
drug dealers; three of whom didn’t say a word about any-
thing until after they were approached by Metro and after
they were already in trouble and are trying to work them-
selves out of something.

Now, up until the moment, of course, that they

started going along with what detectives from Metro
wanted them to say, these people were being held out as

322. Gentile v. State Bar of Nev., 501 U.S. 1030, 1059 (1991).
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being incredible and liars by the very same people who are
going to say now that you can believe them.

Another problem that you are going to see develop
here is the fact that of these other counts, at least four of
them said nothing about any of this, about anything being
missing until after the Las Vegas Metropolitan Police De-
partment announced publicly last year their claim that
drugs and American Express Travelers’ c[h]ecks were
missing.

Many of the contracts that these people had show on
the face of the contract that there is $100,000 in insurance
for the contents of the box.

If you look at the indictment very closely, you're go-
ing to see that these claims fall under $100,000.

Finally, there were only two claims on the face of the
indictment that came to our attention prior to the events
of January 31 of ‘87, that being the date that Metro said
that there was something missing from their box.

And both of these claims were dealt with by Mr. Sand-
ers and we’'re dealing here essentially with people that
we’re not sure if they ever had anything in the box.

That’s about all that I have to say.
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AprrPENDIX B: EXCERPT FROM SUMMARY OF CONCLUSIONS, ATTORNEY
GENERAL OF NORTH CAROLINA323

Narrative of a Sequence of Events that Occurred at 610 N.
Buchanan Blvd. on March 13-14, 2006. Based on Interviews of Wit
nesses and Reviews of Photographic, Video, Documentary, Medical
and Scientific Evidence.

... [The women] were followed by David Evans, Dan Flan-
nery, and possibly others who tried to assuage their feel-
ings about the broomstick comment while pointing out
that the party attendees had paid $800 for only a brief per-
formance. The dancers returned to the bathroom where
they had left their belongings. The two women remained
in the bathroom alone together for a period of time.

At approximately 12:05 a.m., just after the dancing
ended, Reade Seligmann, began using his cell phone and
initiated a series of phone calls to his girlfriend and
others. At 12:14 a.m., he called a taxi cab company to pick
him up. He and another party attendee then walked
around the corner and got into a cab at approximately
12:19 a.m. The cab driver took Seligmann and the other
party attendee to an automatic teller machine, arriving at
approximately 12:24 a.m. After Seligmann made a with-
drawal, the cab driver took Seligmann and the other
player to a take-out restaurant and then back to Selig-
mann’s dormitory. Seligmann entered his dormitory at
12:46 a.m.

There was a range of other activities going on by the
party attendees during this time. In addition to Selig-
mann, Collin Finnerty and other attendees decided to
leave after the dancing ended. Others stayed and ex-
pressed displeasure at having paid money for a short per-
formance that was expected to have lasted for two hours,
and wanted a refund or a continuation of the perform-
ance. Some party attendees were milling around both in-
side and outside the house.

The dancers eventually left the bathroom and went to
the back yard together. Flannery went outside to talk with
them. He urged them to come back into the house to
continue the performance. He apologized for the com-
ment that was made during the performance. The danc-

323. Final Duke Report, supra note 76, at 6-8.
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”

ers went to “Nikki’s” car. David Evans and others came to
the car and talked with them.

Inside the house, some of the party attendees contin-
ued to express their displeasure with the truncated per-
formance. Some said they had been cheated. Two of the
attendees, while using the bathroom, noticed that one of
the dancers had left her cosmetics bag behind in the bath-
room. Each separately took money out of the bag and
were told by Flannery and Evans to return the money to
the bag. During this time, more attendees were leaving
the house to go elsewhere.

The dancers had a conversation at the car. Then they
both re-entered the house through the back door. Once
inside the house, other attendees apologized to the danc-
ers for the earlier comments. The individual who earlier
held up the broomstick then approached the dancers
which caused “Nikki” to become angry again, and the
dancers went back into the bathroom alone together and
refused to come out.

Flannery tried again to coax the dancers out of the
bathroom. Zash and Evans began to encourage everyone
else to leave [because of concern for excessive noise].
Flannery continued to talk to the dancers, who were alone
together in the bathroom, in an attempt to get them to
leave the house.

While the dancers were still at the house, Collin Fin-
nerty walked to 1105 Urban Street, a nearby house rented
by other Duke students. At 12:22 a.m. Finnerty madea. ..
call to a fellow lacrosse player using his cell phone. At
12:27 a.m. another lacrosse player called Finnerty’s cell
phone looking for him. Finnerty told the player that he
was at 1105 Urban St., and that player walked to the house
and met Finnerty there.

Finnerty called Domino’s Pizza at 12:30 a.m. and
again at 12:33 a.m. Finnerty and three other players
walked from 1105 Urban St. to Cosmic Cantina restaurant
where they ordered food and paid at 12:56 a.m.

The dancers opened the bathroom door and left 610
N. Buchanan Blvd. for the second time through the back
door sometime before 12:30 a.m. “Nikki” and Flannery to-
gether walked to her car parked on the street in front of
the house. . . .
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At 12:26 a.m., the accusing witness placed a tele-
phone call to the escort service. Moments later, at 12:30
a.m., she was observed and photographed outside the
house on the back porch steps, smiling and rummaging
through Evan’s shaving kit. Under her arm is her cos-
metic bag containing an object that appears to be her cell
phone.

Other party attendees outside the house at the same
time observed her behavior. She was overheard talking in-
coherently, apparently to no one in particular. In a video
recorded at 12:31:26 a.m., she is talking to one of the party
attendees saying, “I'm a cop” and making other comments
which were difficult to understand. The video also shows
the difficulty she was experiencing with her balance as she
attempted to walk from the back porch down the stairs, as
well as her attempt to engage in a disjointed conversation
with party attendees who were nearby.

At 12:34 a.m., while Flannery and “Nikki” were in the
front of 610 N. Buchanan Blvd. and the accusing witness
was outside the house as previously described, Evans called
his girlfriend and spoke with her for approximately 16
minutes.

At 12:37 a.m. the accusing witness was observed and
photographed lying in a prone position on the back
porch. Flannery was called by other attendees from the
rear of the house and told that there was a problem. Flan-
nery left “Nikki” and returned to the back of the house
where he observed the accusing witness lying in the posi-
tion described above. Flannery then assisted the accusing
witness in walking from the back porch to “Nikki’s” care
where she was placed in the front seat by Flannery. Both
dancers were in the car at 12:42 a.m.

(X PR}

After the accusing witness was placed in “Nikki’s” car,
“Nikki” yelled a sexually and racially based comment at a
group of party attendees standing across the street near
the wall to East Campus at the university. One or more of
the party responded with racial epithets. After this ex-
change, “Nikki” drove away with the accusing witness in
the car. Atapproximately 12:53 a.m., “Nikki” called 911 to
report that a group of white men were yelling racial com-
ments at passersby outside of North Buchanan Boulevard.
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The two dancers arrived at a . . . grocery store in Dur-
ham. The accusing witness refused to get out of “Nikki’s”
car and appeared to be unconscious. “Nikki” went in to
the . . . store and requested a security guard to notify the
Durham Police Department. At 1:22 a.m., such a call was
received at the 911 center.

Sergeant J.C. Shelton of the Durham Police Depart-
ment responded to the 911 call from the security guard.
Shelton arrived at the grocery store at approximately 1:32
a.m. Shelton observed the accusing witness, still appar-
ently unconscious, in the front seat of “Nikki’s” car.
Shelton described the accusing witness as dressed in a
flimsy outfit. He observed that the clothes were not
torn. . . .

Shelton unsuccessfully tried to rouse the accusing wit-
ness. When she was unresponsive to his efforts, he held
smelling salts near her nose and she began to breathe
through her mouth. The accusing witness was removed
from the car, but was unable to stand on her own. She
refused to identify herself or say where she lived. Shelton
then instructed one of the officers on his shift to take the
accusing witness to the Durham Center Access, an organi-
zation that offers access to mental health, substance abuse,
and developmental disabilities services.
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APPENDIX C: EXCERPT FROM DURHAM CHIEF OF POLICE REPORT324

On March 16, 2006, subsequent to the four photo ar-
rays . . ., investigators spoke with Dave Evans and Dan Flan-
nery pursuant to their execution of a search warrant at
610 Buchanan Boulevard. While speaking to the investiga-
tors, one of the men indicated that he could not recall
certain details of the night in question, but within a short
period of time provided a written statement which in-
cluded such details. While investigators found the men
during the night of March 16th to be generally coopera-
tive, issues such as the aforementioned matter caused the
investigators to question whether the men were being
completely forthcoming.

By March 21, 2006, investigators had been unable to
determine with certainty which persons were actually at
the residence the night of the alleged attack. However,
they had been able to establish that the two tenants of the
home with whom they had spoken on the 16th, Dave Ev-
ans and Dan Flannery, had been at the residence the
night of the party and that they were the individuals who
had made arrangements for the party including hiring
and paying for the dancers. By this point, investigators
were becoming suspicious as to the accuracy of names pro-
vided by the complaining witness. Officers knew that Dan
Flannery had used a false name when hiring the
dancers. . . .

Because investigators had previously focused upon in-
dividuals with names provided by, or similar to those pro-
vided by, the complaining witness and that those names
now seemed to be of questionable accuracy, Evans and
Flannery had confirmed that they were at the residence
the night of the alleged attack, and that Evans and Flan-
nery had made arrangements for the party including hir-
ing and paying for the dancers, investigators began to turn
their attention to these individuals and decided to con-
duct photo arrays on March 21, 2006 with Evans and Flan-
nery as the potential suspects. One array contained a
photo of Evans and one array contained a photo of Flan-

324. Letter from Steven W. Chalmers, Chief of Police, City of Durham, to
Patrick W. Baker, City Manager, City of Durham (May 5, 2007) (on file with
Villanova Sports and Entertainment Law Journal).
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nery. Consistent with Durham Police Department Gen-
eral Order 4077 Eyewitness Identification:

* [The complaining witness] was not shown the
photo arrays in the presence of any other poten-
tial witnesses;

¢ The photo arrays were presented to [the com-
plaining witness] by an independent adminis-
trator. . . .;

¢ Five fillers were used per suspect photo. Photos of
Duke University lacrosse team members identified
as persons other than Evans and Flannery were
utilized;

® The fillers selected resembled the suspect in each
of the arrays in significant features such as race,
gender, facial features and weight. . . ;

¢ Different fillers were used in each of the arrays;

* Photographs were presented sequentially;

¢ [The complaining witness] was given standard ver-
bal instructions for each array which included ad-
vising her that the photograph of the person who
committed the crime may or may not be included
in the particular array.

¢ [The complaining witness] did not identify her al-
leged attackers from the arrays presented to her
that day.

On March 31, 2006, Investigator Himan and his im-
mediate supervisor, Sgt Mark Gottlieb, met with District
Attorney Nifong to update him on the case. . . . The Dis-
trict Attorney suggested showing [the complaining witness
photographs that were taken as a result of the non-testi-
monial identification order] to see if she could provide
any additional information or details about the night in
question. Investigators hoped that this would develop
some leads, such as potential witnesses, for them since
those initially developed in the case were becoming ex-
hausted. In addition, investigators had been unable to de-
termine whether [the complaining witness] was impaired
on the night of her alleged attack and, if so, by what sub-
stance. Certain date rape drugs, such as Rohypnol and
GHB, often result in amnesia of the victim but other sub-
stances, such as ecstasy and alcohol, typically do not. If
the victim had some recollection of any of the individuals
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in the photographs, then this could help establish that she
was not impaired by a memory altering substance which
would then assist in gauging the reliability of [the com-
plaining witness]’s allegations.

On April 4, 2006, Sgt. Gottlieb, [among others],
showed [the complaining witness] the recently acquired
team photographs. In the process of describing her recol-
lection of persons and events at the party, she began iden-
tifying certain individuals as potentially her attackers.
Officers did not intend, nor were they expecting, [the
complaining witness] to positively identify her alleged at-
tackers during this process, particularly since she had not
done so in any of the earlier photo arrays which contained
individuals she had identified by name or which had been
placed at the party and closely associated with its arrange-
ments. . . Faced with this turn of events, the investigator
decided to note [the complaining witness]’s comments
and proceed to show her the remainder of the photo-
graphs. Abruptly stopping the observations after such
comments could have been construed by the witness as
confirmation that she had selected the “right” individuals
and could arguably taint either these, or future,
identifications.
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ArPENDIX D: EXCERPT FROM NANCY GRACE TRANSCRIPT325

Excerpt from May 12, 2006 press conference held by attorneys rep-
resenting Duke lacrosse players. The press conference was aired
live on CNN'’s Nancy Grace television show:

Joe Cheshire, Defense Attorney: This is Wade Smith,
and my name is Joe Cheshire. . . I represent a player who’s
one of the captains, named Dave Evans, who also was one
of the young men who rented the house at which the party
took place that resulted in the false accusations that have
been made against Duke lacrosse players. Today, also, as
you know, the state of North Carolina has released—and I
do not know whether you all have seen it. There doesn’t
seem to be much in this case that the press doesn’t get a
chance to see. But the district attorney’s office has re-
leased to us their so-called second DNA report. The first
thing I would like to say about that report is that I think
that it is very interesting. . . that this report was leaked by
the district attorney’s office, according to press people
who have told me specifically that they leaked it to them,
several days ago. We only received this report at 5:00
o’clock. I received it at 5:02 this afternoon by fax. I find it
interesting that it was leaked that way and faxed to us in a
way that was apparently done so that we would not have
the opportunity to respond to it. That’s the first thing.
The second thing is, it makes me sad the way it was leaked
and the way it was reported by many people that there was
a match in the second DNA test to one of the Duke la-
crosse players. Those types of reports that go out all over
this nation create a false impression about this particular
case and makes it very difficult for these young men to
receive a fair trial. And that is one of the reasons that we
are speaking out tonight. We feel compelled by the actions
of the district attorney’s office to continue to speak out
about this case. Let me also emphasize to you all that none
of the lawyers in this room are experts in DNA. So we have
now had approximately three hours to review a very com-
plex scientific report. That is not a long time. But we can
say to you categorically that this report shows no conclu-
sive match between any genetic material taken on, about,
in or from the false accuser and any genetic material of

325. Nancy Grace (CNN television broadcast May 12, 2006).

Published by Villanova University School of Law Digital Repository, 2008



Jeffrey S. Moorad Sports Law Journal, Vol. 15, Iss. 2 [2008], Art. 1

234  VILLANOVA SPORTS & ENT. LAw JOURNAL [Vol. 15: p. 175

any Duke lacrosse player. It does show that there was DNA
material from multiple different people on one plastic fin-
gernail, and that in that material was some of the same
characteristics as the genetic—some of the Duke lacrosse
players, and let me emphasize, none of the Duke lacrosse
players that have been indicted. What that says—and you
can talk to your experts on DNA—is that there is no con-
clusive match of DNA. Now, I also want to go back, if I can,
briefly with you and discuss what I said at the initial press
conference about the DNA. This one plastic fingernail
that was supposed to have been, according to this false ac-
cuser, ripped off during this horrific struggle, was taken
from a trashcan that was in the bathroom used by two of
the players who lived in that particular house. In that bath-
room and in that trashcan where those fingernails were
placed by the lacrosse players when they cleaned up their
bathroom—and I'll talk to you about that in a second—
also had in it—I'm talking about the trashcan—things
such as Q-tips, Kleenex where people blew their nose, toi-
let paper, and every other possible type of material that
carries the people that use the trashcan’s DNA. So it
would be a real story, ladies and gentlemen, if there was
no DNA that could not conclusively match but show some
genetic strain of one of the lacrosse players who used that
bathroom. What a stunner that would be. And that is im-
portant for you all to understand. And it is further impor-
tant for you to understand this fact about that one plastic
fingernail. This woman says, again—and you will see those
fingernails at some point in time—that they were ripped
off of her in this horrific struggle. As I've told you, they
were picked up by lacrosse players and placed in that
trashcan. They were given to the lacrosse—they were given
to the Durham Police Department, physically given to the
Durham Police Department, by the same lacrosse players
that put them in the trashcan. And they were given to the
Durham Police Department after the lacrosse players were
told by Duke University that there had been accusations of
arape in that house and that the police may be coming by
to talk to them. And I simply ask you all to try to consider,
is that consistent with someone that knowledgeably and
knowingly committed a rape, that they would leave finger-
nails that were ripped off a person in a violent struggle in
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their trashcan after they're told there’s an investigation
and the police were going to come to their house, and
when the police do, they give them the fingernails?

So there is no conclusive match . . . that ties any of
these young men to this woman who has made these false
accusations. Let me also say what this report shows. It once
again shows, as the SBI report showed, that there is abso-
lutely no—and I emphasize to you—no scientific or ge-
netic evidence that any rape or assault occurred on this
false accuser. Of all of the things taken on her and in her
and about her, none of any of the Duke lacrosse players’
DNA, or even anything that someone can say is consistent
or could be or may be or has one tiny little iota of a ge-
netic marker tied any of these men to this woman’s per-
son, or to anything she was wearing or anything that she
had. And I ask you again to go back and review your own
reports of what this woman said happened to her—anal
rape, oral rape, vaginal rape—and there are no—no!—ge-
netic or scientific evidence in this report that ties this wo-
man to any type of behavior like that with these players.
And that leads us to what is really important about this
report. And I want you to listen to this part, ladies and
gentlemen, because this wasn’t leaked to you by the dis-
trict attorney’s office. . . .

Even though the district attorney’s office has previ-
ously and earlier said that no semen was collected from
this false accuser, we now find from this DNA report that,
in fact, they did retrieve male genetic material from a sin-
gle source, from this false accuser, from vaginal swabs.

Now, let me say that to you again. Even though they
said earlier that there was no semen taken from the vagi-
nal swabs of this woman, we now find that they did retrieve
male genetic material from a single source, a single male
source, from vaginal swabs and that that source has been
named in this report, is a person known to the Durham
Police Department, but is not any of the Duke lacrosse
players. '
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APPENDIX E: STATEMENT OF DISTRICT ATTORNEY NIFONG326

Durham District Attorney Michael Nifong made the following state-
ment in response to the media’s report that the accuser had had
previous interactions with the law:

As you know, the Associated Press broke the story yes-
terday alleging that the victim in what has come to be
known as the Duke lacrosse rape case had reported ap-
proximately 10 years ago that she had been sexually as-
saulted approximately 13 years ago. I will not comment
specifically on either the facts of the current case or the
circumstances of the previous allegations. But in light of
that report having been made, I offer the following obser-
vations and explanation.

North Carolina, like most states has in its rules of evi-
dence what is commonly referred to as a rape shield law.
That law makes the prior sexual behavior of the victim in a
rape prosecution irrelevant unless it falls into one of four
narrowly defined categories. It further provides that,
before either side in such a case may offer such evidence
at trial, they [sic] side must first request that the court con-
duct an in-camera hearing to determine the relevance of
such evidence and the circumstances under which it may
be offered. In short, the jury that decides this case may or
may not hear “the evidence”-in quotations—reported by
the Associated press. The media, of course, are not bound
by the same rules that govern our courts. Their decisions
on what to report and how they report it can have a sub-
stantial impact on the ability of our system to effectuate
justice. That impact is often positive. Unfortunately, it can
also be negative.

As you might imagine, I have received hundreds of
letters, e-mails and telephone calls from across the country
about this case since the beginning of April. They run the
full gamut of reaction to what is happening and how I'm
approaching it. But five of those letters are of particular
significance to me because each comes from someone
who was once herself the victim of a sexual assault and
who chose not to report it to law enforcement.

326. Duke Accuser Also Filed an Assault Complaint in 1996, WasH. PosT, Apr. 28,
2006, at E02.
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Two of those letters are from former Duke students
who were sexually assaulted by other Duke students. The
common thread of these five situations is that each of
these young women believe that the cost of the public
scorn she would receive for reporting such an event out-
weighed the benefit to herself and to society of pursuing
justice.

Sadly, we are seeing exactly what they are talking
about playing out in Durham today, as people who know
none of the facts are standing in line to offer their con-
demnation. Much has been said about the presumption
of innocence in conjunction with this case.

The statement of District Attorney Nifong is interesting because he
takes a negative—the release of information about the victim’s past
and turns it into a positive—the need to protect women, including
Duke women who have been the victims of sexual assault. While he
acknowledges that there are at least some exceptions that would
allow the victim’s past history into the case, he offers no explana-
tion of how sexual assaults of totally unrelated Duke students or
others in Durham might be admissible in the case.

Attorney Joe Cheshire indicated that he wanted “to know if
prosecutors in the current case knew about the earlier allegation,
or if the accuser told them about it. . . . ‘These are serious allega-
tions, particularly for a person that age. In my mind, it would raise
real issues about her credibility.’ ”327 Another attorney, Pete Ander-
son, who represented an uncharged Duke lacrosse player, indicated
that “the earlier accusation should make Nifong think twice about
pursuing the case.”328

327. Sharif Durhams, Accuser in Duke Lacrosse Case Made Rape Allegations in
1996, CHARLOTTE OBSERVER, Apr. 27, 2006.

328. Sharif Durhams, DA Says 1996 Rape Allegations Not an Issue in Duke La-
crosse Case, CHARLOTTE OBSERVER, Apr. 28, 2006.
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The following charges against players on the Duke lacrosse
team were obtained from Durham County court records. Deferred
prosecution is a deal with prosecutors in which first-time offenders
are placed on probation and often are required to do community
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CHARGES OF PLAYERS329

service. If they stay out of trouble, the charges are dismissed.

Edward James Crotty, 19, cited Aug. 27 for public uri-
nation. Deferred prosecution; review July 14.

Matthew Edward Danowski, 20, cited Sept. 3 for under-
age possession of malt beverage. Found not guilty by
judge.

Kyle W. Dowd, 21, cited Aug. 21, 2004 for underage
possession of malt beverage. Charge dismissed after
completion of first-offenders program.

David Evans, 22, cited Aug. 25 for possessing a can of
beer in passenger area of a car; also cited Jan. 10 for
noise ordinance violation. Deferred prosecution; re-
view in August.

Daniel P. Flannery, 22, cited Jan. 10 for noise violation.
Court date: April 18.

Zachary R. Greer, 20, cited Oct. 28, 2004 for possessing
a plastic cup of beer while under 19 years old. Case
dismissed after completion of deferred prosecution.
Erik Steven Henkelman, 22, cited Aug. 24 for noise vio-
lation. Deferred prosecution; review in June.
Frederick B. Krom, 21, cited Aug. 22, 2003 for under-
age possession of beer. Dismissed after completion of
deferred prosecution.

Kevin Michael Mayer, 19, cited Feb. 12, 2005 for ob-
taining property by false pretenses. Deferred prosecu-
tion; review in July.

Kenneth Joseph Sauer III, 22, cited Aug. 25 for possess-
ing an open container of alcohol in a vehicle and Oct.
1 on a noise ordinance violation. Accepted into first-
offenders program.

Robert R. Schroeder, 19, cited for obtaining property
by false pretenses on Feb. 11, 2005, and April 3 and 8,
2005. Deferred prosecution; review in July.

[Vol. 15: p. 175

329. Nicolet, supra note 178.
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¢ Christopher James Tkac, 19, cited Dec. 2 for underage
possession of malt beverage and public urination.
Court date: July 28.

* Michael C. Ward, 20, cited Sept. 3 for underage posses-
sion of a malt beverage. Found not guilty by a judge.

* Matthew Peter Wilson, 21, cited Nov. 21, 2003 for pub-
lic urination on a private residence. Dismissed; wrong
city ordinance listed on citation.

e William Eldon Wolcott, 22, cited Feb. 10, 2005 for
helping a 20-year-old obtain a mixed beverage. Case
dismissed through deferred prosecution.

Published by Villanova University School of Law Digital Repository, 2008

239

65



Jeffrey S. Moorad Sports Law Journal, Vol. 15, Iss. 2 [2008], Art. 1

http://digitalcommons.law.villanova.edu/mslj/vol15/iss2/1

66



