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intermediate scrutiny, which lies somewhere between rational basis
and the highest standard of review, strict scrutiny.89

Content-based regulations on broadcast media are usually re-
viewed under an intermediate level of scrutiny.90 Alternatively, con-
tent-based regulations placed on other forms of media are
evaluated using strict scrutinyY'

III. ANALYsis

A. Cognitive Radio Has the Ability to Change
How Broadcast Media is Regulated

The First Amendment provides that "Congress shall make no
law... abridging the freedom of speech, or of the press."9 2 Never-
theless, heightened restrictions are placed on broadcast media be-
cause it is transmitted over an inherently limited medium:
airwaves.93 With the arrival of cognitive radio technology, however,

89. See Turner Broad. Sys. v. FCC, 512 U.S. 622, 662 (1994) (holding that for
cable television "intermediate level of scrutiny [is] applicable to content-neutral
restrictions that impose an incidental burden on speech."); see also League of
United Latin Am. Citizens v. Perry, 548 U.S. 399, 475 (2006) (stating that where
strict scrutiny applies state must justify regulation "by establishing that it was nar-
rowly tailored to serve a compelling state interest . . ").

90. See Women Voters, 468 U.S. at 375-79 (describing intermediate standard of
review used with content-based regulation on broadcast media); see also Klukowski,
supra note 88, at 187 (stating regulation under intermediate standard of review is
presumptively valid and "will be upheld so long as it is narrowly tailored to further
a substantial state interest.").

91. See United States v. Playboy Entm't Group, Inc., 529 U.S. 803, 806 (2000)
(holding that § 505 of 1996 Telecommunications Act which "requires cable televi-
sion operators who provide channels 'primarily dedicated to sexually-oriented pro-
gramming' either to 'fully scramble or otherwise fully block' those channels or to
limit their transmission to hours when children are unlikely to be viewing" is con-
tent-based regulation that can "stand only if it satisfies strict scrutiny."); see also
Ryan, supra note 7, at 836 (explaining content-based regulations on print media
are held to strict scrutiny standard of review). "Historically, regulations affecting
the content of broadcast media have not been held to the strict scrutiny standard
of review applicable to content-based regulations of print media." Id.; see also Dav-
enport v. Wash. Educ. Ass'n, 127 S. Ct. 2372, 2375 (2007) (explaining "content-
based speech regulations are presumptively invalid" under strict scrutiny standard
of review). But see Women Voters, 468 U.S. at 376 (specifying Court has "never gone
so far as to demand that.., regulations serve 'compelling' governmental interests"
when broadcast media regulations are in question).

92. FARBER, supra note 5, at 1.

93. See Women Voters, 468 U.S. at 377 (describing broadcast media's inherent
limitation). "Spectrum scarcity" is the phrase used in reference to the premise that
broadcast transmissions travel over the airwaves, and these airwaves are a finite
resource through which a limited number of broadcasts may be transmitted. See
id. at 375.
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the spectrum may not be as limited as it once was.94 In fact, it may
become virtually limitless. 95 Without limits on the amount of infor-
mation that can be broadcast, broadcast media begins to look al-
most identical to print media, in that a nearly limitless amount of
information can be transmitted. 96 If cognitive radio creates the op-
portunity for a virtually unlimited use of spectrum, the restrictions
surrounding broadcast media should be lifted so that broadcast me-
dia is treated the same as print media.97

1. Cognitive Radio and the Commons Approach to Spectrum Licensing

Presently, the airwaves are like a large, divisible plot of land,
with the FCC auctioning portions off until it is completely sold. 98

Under this current model, little spectrum is actually used.99 With
cognitive radio, however, "there is no theoretical limit to how finely
the spectrum can be divided."100 According to some experts in the

94. See Facilitating Opportunities, supra note 75, at 5487 (explaining possible
differences in efficiency, speed, and volume with implementation of cognitive
radio).

95. See Symposium, The Telecommunications Act of 1996, supra note 73, at 8-9
(describing cognitive radio's potential impact on spectrum). Committee notes
stated:

There is no theoretical limit to how finely the spectrum can be divided.
The faster the chip, the better are the new applications, and the more
efficient are the smart antennas, cognitive radios and transmitters, and
ultrawide band technologies which will allow more efficient use of the
spectrum and attract capital. The result of greater efficiencies should be
less regulation.

Id.
96. See Carlson & Baynes, supra note 15, at 607 (noting similarities between

print and broadcast media if no limitation on airwave spectrum exists).
97. See id. (explaining advancements in cognitive radio technology should re-

sult in decreased regulation).
98. See Hart, supra note 45, at DOI (explaining FCC's role in auctioning off

last remaining portions of spectrum).
99. See Symposium, The Telecommunications Act of 1996, supra note 73, at 8 (ex-

plaining FCC's current mode of licensing creates highly inefficient use of spec-
trum). Continuing with the land use analogy, if Sender 1 on Plot A wants to
transmit a message, but the plot is already being used to transmit a different mes-
sage by Sender 2, Sender 1 must wait. See Devroye, supra note 79 at 44 (explaining
how broadcast transmissions would function differently with cognitive radio).
Even though neighboring Plot B is not currently being used, Sender 1 cannot
transmit the message using Plot B because Sender 1 does not have a license to use
Plot B. See id. If cognitive radio were being used, it would detect free space in Plot
B and would automatically switch sender l's signal from Plot A to Plot B. See id.
Furthermore, cognitive radio interprets digital, as opposed to analog signals,
meaning various signals may run on the same frequency, but as long as each is
encoded with a distinct pattern of zeros and ones, cognitive radio can sort out the
desired digital signal. See FE=rE, supra note 18, at 3 ("All functions, modes and
applications can be configured and reconfigured by software.").

100. Symposium, The Telecommunications Act of 1996, supra note 73, at 8-9.
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field, the efficiency of the spectrum will increase as cognitive radio
technology becomes more advanced; such efficiency would make
content-based regulations, premised on spectrum scarcity,
unjustified. 10 1

In order to reach this point, however, the FCC's means of allo-
cating spectrum must be changed dramatically; users must be able
to switch freely on and off of available bands within the spectrum
and without interference. 10 2 One potential solution, which would
allow users to move about the spectrum freely, is called the "com-
mons approach."1 0 3 The commons approach to spectrum alloca-
tion proposes a spectrum with little or no property rights; the
commons approach is a system that eliminates the division and allo-
cation of the spectrum for exclusive use. 10 4 According to advocates
of the commons approach, "spectrum is not like physical property
susceptible to division into parcels. Rather, like air - indeed as air -
spectrum is a medium for communications that is theoretically lim-
itless, depending on the capabilities of the systems that use it."10 5

Instead of the FCC auctioning off portions of the spectrum to a
single user, under the commons approach, exponentially more
users will be able to take advantage of the airwaves without interfer-
ence or delay.106 If cognitive radio is implemented in conjunction
with the commons approach, then a sweeping change regarding
the First Amendment rights of broadcasters must occur.

2. Cognitive Radio: Changing the Standard of Review and Permissible
Level of Regulations Imposed on Broadcast Media

The regulations surrounding print media are minimal and pro-

vide that "[t]he power of a privately owned newspaper to advance

101. See id. (suggesting constitutional implications cognitive radio might
create).

102. See Faulhaber, supra note 79, at 5 (highlighting commons approach as
means of allocating spectrum).

103. Id.
104. See id. (explaining potential benefits of commons approach).
105. Goodman, supra note 44, at 272 (setting forth principles of commons

approach). This is in opposition to Ronald Coase's proposition to allocate the
spectrum using a "property rights regime." Id. at 271-72. Furthermore, many com-
mons approach theorists support the thesis of this comment, suggesting that "[a]s
the capabilities of radio systems improve ... the carrying capacity of the airwaves
will dramatically expand and, conversely, the scarcity value of spectrum used to
justify private property rights will dramatically decline." Id. at 272.

106. See Faulhaber, supra note 79, at 539 (explaining utility of shared spec-
trum versus auctioning off portions so that no other user can take advantage of it).
But see Sur, supra note 79 (noting proponents of exclusive property rights believe
lack of limits on power regulations may cause interference).
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its own political, social, and economic views is bounded by only two
factors: first, the acceptance of a sufficient number of readers, and
hence advertisers, to assure financial success; and, second, the jour-
nalistic integrity of its editors and publishers."'0 7 In contrast, the
regulations surrounding broadcast media are comparatively broad
and provide that the FCC may regulate broadcast media as it sees
fit, as long as the regulations are tied to the "public interest, conve-
nience, or necessity."108

Furthermore, regulations of non-broadcast media are analyzed
for their constitutionality using higher levels of scrutiny than those
used for broadcast media regulations. 10 9 For example, if the FCC
imposes a content-neutral regulation on cable television or on print
media, the regulation will be reviewed using intermediate scru-
tiny. 10 In contrast, a content-neutral regulation on broadcast me-
dia will be reviewed using a rational basis standard of review, which
imposes the lowest level of scrutiny."' Similarly, a content-based
regulation on non-broadcast media will be reviewed using strict
scrutiny, which imposes the highest level of scrutiny, whereas a con-
tent-based regulation on broadcast media will be reviewed using in-
termediate scrutiny.'1 2

Case law has established restrictions that the government can
impose upon broadcasters.'1 3 For example, the FCC has required

107. Columbia Broad. Sys., Inc. v. Democratic Nat'l Comm., 412 U.S. 94, 117
(1973).

108. Nat'l Broad. Co. v. United States, 319 U.S. 190, 194 (1943) (quoting
Communications Act of 1934, 47 U.S.C. §§ 307(a), (d), 309(a), 310, 312).

109. See Wiley & Harold, supra note 85, at 361 (explaining variation in how
regulations are reviewed depending on type of media used).

110. See Turner Broad. Sys. v. FCC, 512 U.S. 622, 662 (1994) (explaining con-
tent-neutral regulations placed on cable television or print media will be evaluated
using intermediate scrutiny); see also Klukowski, supra note 88, at 187 (defining
intermediate scrutiny). In order for a regulation to be upheld under an interme-
diate scrutiny standard of review, it must be "narrowly tailored to further a substan-
tial state interest." Id.

111. See Wiley & Harold, supra note 85, at 425 (specifying broadcast media
content-neutral regulations are reviewed using lowest level scrutiny); see also
Klukowski, supra note 88 (stating rational basis standard of review "presumes the
challenged state action valid, and upholds it so long as it is rationally related to a
legitimate state interest.").

112. See Ryan, supra note 7, at 836 (explaining non-broadcast media regula-
tions are evaluated using highest level of review, strict scrutiny); see also FCC v.
League of Women Voters of Cal., 468 U.S. 364, 374 (1984) (explaining content-
based regulations on broadcast media are subject to intermediate scrutiny).

113. See Red Lion Broad. Co. v. FCC, 395 U.S. 367, 375-79 (1969) (setting
forth requirement that radio station must give attacked individual opportunity to
respond); see also FCC v. Pacifica Found., 438 U.S. 726, 741 (1978) (holding FCC
can prohibit indecent speech transmitted via broadcast media); NAT'L Ass'N OF
INDEP. TELEVISION PRODUCERS AND DISTRIB. v. FCC, 516 F.2d 526, 531 (2d Cir.
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broadcast television stations to allocate a certain amount of airtime
for programming that "encourage [s] diverse sources of program-
ming and, incidentally, diversity of programming."1 14 Further-
more, the FCC may restrict some broadcasts that contain
profanities to certain times of the day.1 15 If broadcast media was no
longer subject to heightened restrictions and lower-level standards
of review, courts would have difficulty justifying such regulations.1 16

With the Communications Act of 1934, "Congress created a sys-
tem of free broadcast service and directed that communications fa-
cilities be licensed across the country in a 'fair, efficient, and
equitable' manner."117 As time passed, Congress' intentions to cre-
ate such a "fair, efficient, and equitable" broadcast system remained
the same in spite of advancing technology. 118

The implementation of cognitive radio will create the fairest,
most efficient and most equitable broadcasting system possible." 9

With this change, however, come consequences that will affect the
nature of the First Amendment. 120 As a result of cognitive radio,
the amount of information able to be transmitted via broadcast me-
dia will be virtually limitless. 121

1975) (explaining prime time access rule requiring television stations set aside
time for diverse programming).

114. Indep. Television Producers, 516 F.2d at 528.

115. See Pacifica, 438 U.S. at 731 (describing how FCC can regulate George
Carlin's "Seven Dirty Words" radio segment broadcast during daytime because 18
U.S.C. § 1464 gives FCC power to regulate broadcasting by forbidding "any ob-
scene, indecent, or profane language by means of radio communications .... ).

116. See Ashley, supra note 16, at 66 (suggesting government cannot justify
heightened restrictions on broadcast media where airwaves are no longer limited).

117. Turner Broad. Sys. v. FCC, 512 U.S. 622, 663 (1994).

118. Id.
119. See Symposium, The Telecommunications Act of 1996, supra note 73, at 8-9

(explaining how cognitive radio has ability to change current inefficiencies under-
lying FCC's current approach to allocating portions of spectrum); see also Faulha-
ber, supra note 79, at 539 (describing immense utility of commons approach).

120. See Facilitating Opportunities, supra note 75, at 5487 (suggesting most
effective and efficient way to utilize spectrum is using commons approach paired
with cognitive radio); see also Emord, supra note 11, at 442 (citing FCC v. League of
Women Voters of Cal., 468 U.S. 364 (1984)).

121. See Emord, supra note 11, at 442-44 (specifying how broadcast media may
become, for First Amendment purposes, identical to print media). Because the
rationale behind broadcast media's heightened regulations and lower standard of
review is spectrum scarcity, cognitive radio would eliminate this rationale, and with
it, the ability for the FCC to impose heightened regulations reviewed under lower
levels of scrutiny. See id.
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The rationale behind the heightened broadcast restrictions is
spectrum scarcity. 122 If cognitive radio and the commons approach
are implemented, spectrum scarcity would cease to exist.123 With-
out spectrum scarcity, it would be a violation of the First Amend-
ment to restrict broadcast media any more than print media. 124

Similarly, it would be a violation to evaluate these restrictions using
a lower standard of review than that used for print media. 125 Spe-
cifically, the FCC should not be able to impose restrictions on
broadcast media as "public interest, convenience, or necessity" re-
quires. 126 The regulations and standards of review applicable to
broadcast media must mirror those of print media. 127

B. One Broadcaster Could Change First Amendment Scrutiny:
A Hypothetical Claim

Once cognitive radio comes into widespread use, the way in
which regulations implicating the First Amendment are evaluated
and applied should be changed to mirror those of non-broadcast
media. 128 Specifically, broadcast media should no longer be regu-
lated as "public convenience, interest, or necessity" requires.' 29 In-
stead, broadcast media, like print media, should be limited by only
two factors: first, the acceptance of a sufficient number of viewers or

122. See id. at 439-69 (explaining "regulatory construct that the [scarcity] ra-
tionale supports" as well as possibility that technological advances could reduce
spectrum scarcity rationale, eliminating need for increased restrictions on speech).

123. See id. (setting forth implications of commons approach).
124. See id. (suggesting print and broadcast media should be regulated in

same way).
125. See Emord, supra note 11, at 442 (discussing scarcity rationale and new

technology). In FCC v. League of Women Voters, the Court again expressed its willing-
ness to reassess its traditional acceptance of Red Lion's scarcity rationale if Congress
or the FCC sent a "signal ... that technological developments have advanced so far
that some revision of the system of broadcast regulation may be required." Id. In
Syracuse Peace Council, the Commission sent the Court'just such a signal. Persuaded
by extraordinary growth in mass media outlets since 1969, the Commission con-
cluded that Red Lion's lessened degree of constitutional scrutiny could no longer
be justified. Id.

126. Nat'l Broad. Co. v. United States, 319 U.S. 190, 194 (1943) (quoting
Communications Act of 1934, 47 U.S.C. §§ 307(a), (d), 309(a), 310, 312); see also
Carlson & Baynes, supra note 15, at 607 (explaining how new technology could
impact First Amendment rights of broadcasters).

127. See Emord, supra note 11 at 441-42 (noting advancements in technology
as well as decrease in number of print media sources should result in same degree
of restrictions for broadcast and print media).

128. For further discussion of why First Amendment protections for broadcast
should mirror those of print, see supra notes 107-27 and accompanying text.

129. Communications Act of 1934, 47 U.S.C. §§ 307(a), (d), 309(a), 310, 312.

[Vol. 16: p. 225
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listeners - and hence advertisers - to assure financial success and,
second, the integrity of its editors and producers.1 30

The following hypothetical claim assumes cognitive radio and
the commons approach have been implemented and are in rela-
tively widespread use.' 3 ' It outlines the nature of the claim, which
challenges the constitutionality of a content-based broadcast media
regulation.13 2 Specifically, it analyzes the standard of review, the
arguments the claimant asserts in advocating the unconstitutional-
ity of the regulation and the arguments the government provides in
support of heightened First Amendment restrictions.1 33

1. The Claim

Claimant is a radio broadcaster that owns and operates a sta-
tion based out of Utah.134 The Utah-Colorado border is only ten
miles from Claimant's broadcasting location, and the majority of
the station's listeners reside in Colorado. Claimant wishes to use a
portion of its airtime each week to broadcast a show called "Colo-
rado Currency." On this show, several issues are discussed, includ-
ing the benefits of Colorado's state lottery.

The host of the show is a passionate advocate of the Colorado
state lottery and actively encourages the show's listeners to partici-
pate in the lottery. Congress has, however, enacted federal lottery
legislation that prohibits a broadcaster in a non-lottery state, such as
Utah, from broadcasting any program that actively and regularly

130. See Miami Herald Publ'g Co. v. Tornillo, 418 U.S. 241, 255 (1974) (refer-
encing Columbia Broad. Sys., Inc. v. Democratic Nat'l Comm., 412 U.S. 94, 117
(1973)). Regarding print media, Columbia Broadcasting provides "[t] he power of a
privately owned newspaper to advance its own political, social, and economic views
is bounded by only two factors: first, the acceptance of a sufficient number of read-
ers-and hence advertisers-to assure financial success; and, second, the journalistic
integrity of its editors and publishers." 412 U.S. at 117.

131. For a further discussion of the hypothetical claim, see infra notes 134-37
and accompanying text.

132. For a further discussion of the First Amendment considerations, see infra
notes 134-37 and accompanying text.

133. See infra notes 138-202 and accompanying text.
134. This hypothetical is largely based on the proceedings in United States v.

Edge Broad. Co., 509 U.S. 418 (1993). Edge Broadcasting provides that a North
Carolina-based radio station, near the North Carolina-Virginia border, may not
broadcast lottery advertisements in violation of 18 U.S.C. § 1307, despite the fact
that approximately ninety percent of the radio station's listeners reside in Virginia,
a state that sponsors a lottery. See id. at 421-24. Only ten percent reside in North
Carolina, which does not sponsor a state lottery. Id. at 431-32. The Court uses an
intermediate standard of review in finding no violation of the First Amendment
because "[s]tates have long viewed [lotteries] as a hazard to their citizens and to
the public interest, and have long engaged in legislative efforts to control this form
of gambling." Id. at 421.
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promotes lottery participation in another state, such as Colorado,
because it is a hazard to Utah's citizens and to the public interest. 135

The FCC fined Claimant because Claimant's station hosts "Col-
orado Currency," which actively and regularly promotes lottery par-
ticipation. As a result, Claimant is filing an action alleging that
Congress' content-based regulation violates its First Amendment
rights. 136 Claimant contends it should no longer be subject to regu-
lations as "public interest, convenience, or necessity" requires be-
cause cognitive radio and the commons approach have drastically
altered the nature of the radio spectrum. 137

2. The Standard of Review

Currently, content-based broadcast media regulations are ana-
lyzed using an intermediate level of scrutiny, so that content-based
regulations are not necessarily presumed unconstitutional, as they
would be using strict scrutiny. 138 Instead, as long as the state has a
"substantial" interest in imposing the regulation, it will pass First
Amendment muster. 139 Where regulations are placed on non-
broadcast media, however, an attempt by the government to impose
content-based regulations that suppress speech is presumed uncon-
stitutional. 140 Only a content-based regulation, narrowly tailored to
serve a compelling state interest, can be deemed constitutional.14 1

135. See id. ("States have long viewed [lotteries] as a hazard to their citizens
and to the public interest . . . ").

136. See FCC v. League of Women Voters of Cal., 468 U.S. 364, 375 (1984)
(setting forth claim suggesting content-based regulation violated First Amendment
rights).

137. Nat'l Broad., 319 U.S. at 194 (quoting Communications Act of 1934, 47
U.S.C. §§ 307(a), (d), 309(a), 310, 312).

138. See Women Voters, 468 U.S. at 375-79 (explaining content-based regula-
tions on broadcast media are subject to intermediate scrutiny).

139. See Klukowski, supra note 88, at 187 (defining intermediate scrutiny).

140. See BIEGEL, supra note 6, at 328-38 (specifying that content-based regula-
tions on non-broadcast speech are generally unconstitutional "unless the regula-
tion falls within some recognized exception or some other related rule of law.").
There are ten established exceptions, whereby content-based regulations can be
constitutionally placed on speech because these particular kinds of speech are un-
protected under the First Amendment: (1) obscenity; (2) child pornography; (3)
fighting words; (4) incitement to imminent lawless conduct; (5) defamation; (6)
invasion of privacy; (7) harassment; (8) true threats; (9) copyright infringement;
and, (10) another recognized tort or crime. See id.

141. See Ryan, supra note 7, at 836 (explaining non-broadcast media regula-
tions are evaluated using highest standard of review: strict scrutiny).

[Vol. 16: p. 225
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3. Arguments from the Claimant

Claimant first contends that the heightened regulations sur-
rounding broadcast media are premised on spectrum scarcity. 142

Spectrum scarcity is simply a malleable "function of technology and
design architecture that inventors and entrepreneurs" create.1 43

The better the technology, the less "scarce" the airwaves are. 144

Without spectrum scarcity, the rationale for heightened regulations
surrounding broadcast media is inapplicable.1 45

Next, Claimant asserts that even though content-based regula-
tions for broadcast media are usually evaluated using intermediate
scrutiny, as in FC.C. v. League of Women Voters, the FCC's recent
adoption of cognitive radio technology and a commons approach
to licensing requires a different, heightened standard of review. 146

Heightened restrictions evaluated under low levels of scrutiny are
no longer justified because cognitive radio and the commons ap-
proach have eliminated spectrum scarcity, thus eliminating the ra-
tionale for the restrictions.147 Specifically, Claimant maintains the
nature of the regulations imposed on broadcast media and the stan-
dard of review used should parallel those of print media.148

142. See Women Voters, 468 U.S. at 376 (defining spectrum scarcity as inherent
limit on broadcast transmissions). Also, Women Voters specifies that the level of
review for content-based broadcast regulations falls somewhere between strict scru-
tiny and rational basis: intermediate scrutiny. Id. at 380.

143. Shafer, New Wave, supra note 49.
144. Id.
145. See Facilitating Opportunities, supra note 75, at 5487 (explaining cogni-

tive radio's effect on spectrum scarcity has First Amendment implications).
146. See id. (noting advances in technology have potential to free spectrum

from inherent scarcity). Specifically:
[C] ognitive radio capabilities are advancing to the point where spectrum
is no longer scarce. Multiple speakers can broadcast their views simulta-
neously with little, if any, degradation to either's voice. This radically
changes the constitutional analysis. There is no justification for the Com-
mission to silence anyone's voice by assigning or selling the right to use
swaths of spectrum. There is certainly no constitutionally forgivable justi-
fication for selling a corresponding right to exclude others [sic] voices
where technology could allow all voices to flourish on a non-discrimina-
tory basis.

Id.
147. See Red Lion Broad. Co. v. FCC, 395 U.S. 367, 394 (1969) (explaining

government holds broadcasters to higher standards than other First Amendment
speakers because of limits inherent in spectrum scarcity). The court found there
was "chaos" amongst unregulated airwaves, which gave rise to the FCC's regula-
tions. Id. at 375. "Without government control, the medium would be of little use
because of the cacophony of competing voices, none of which could be clearly and
predictably heard." Id. at 376; see also Women Voters, 468 U.S. at 375 (defining spec-
trum scarcity as inherent limitation on broadcast transmissions).

148. See BIEGEL, supra note 6, at 328-29 (explaining limitations on speech reg-
ulations that regulate). Specifically, "statutes and policies designed . . . to regulate
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Claimant argues that if the regulation is evaluated using strict
scrutiny, it cannot be upheld simply because it meets the "public
interest, convenience, or necessity" standard.1 49 The Utah broad-
caster cannot be treated as a proxy for the Utah community as a
whole, representing its interests and values.1 50 Strict scrutiny gener-
ally presumes the governmental regulation is unconstitutional and
requires the state to justify the regulation "by establishing that it was
narrowly tailored to serve a compelling state interest . "151.

Claimant contests that the state interest does not rise to the level of
"compelling" and should not rise to the level of "substantial.' a5 2

The Court in United States v. Edge Broadcasting, Claimant argues,
analyzed a federal regulation banning non-lottery states from adver-
tising out-of-state lotteries over broadcast radio. 153 Although the
regulation was ultimately upheld using intermediate scrutiny,
Claimant notes that the dissent was highly skeptical that a state
could find even a substantial interest in discouraging lottery partici-
pation, which is seen by some as a "vice" activity. 15 4 Specifically the
dissent suggested "it does not necessarily follow that [the state's]
interest is 'substantial' enough to justify an infringement on consti-
tutionally protected speech, especially one as draconian as the regu-

speech are unconstitutional if vague or overbroad." Id. at 328. Further, "speech
cannot generally be regulated on the basis of its content, unless the regulation falls
within some recognized exception or some other related rule of law." Id. at 328-
29.

149. Nat'l Broad. Co. v. United States, 319 U.S. 190, 194 (1943) (quoting
Communications Act of 1934, 47 U.S.C. §§ 307(a), (d), 309(a), 310, 312).

150. See Red Lion, 395 U.S. at 389 (explaining broadcasters are currently
treated as proxies for community at large, requiring them to provide adequate
coverage for matters of public concern).

151. League of United Latin Am. Citizens v. Perry, 548 U.S. 399, 475 (2006).
152. United States v. Edge Broad. Co., 509 U.S. 418, 440 (1993) (Stevens, J.,

dissenting) ("While a State may indeed have an interest in discouraging its citizens
from participating in state-run lotteries, it does not necessarily follow that its inter-
est is 'substantial' enough to justify an infringement on constitutionally protected
speech ....").

153. See id. at 422 (explaining content-based regulation placed on broadcast-
ers). Just as broadcasting began, the Communications Act of 1934 was enacted,
which, in part, prohibited the broadcast of "any advertisement of or information
concerning any lottery, gift enterprise, or similar scheme." 18 U.S.C. § 1304. In
1975, however, Congress amended the Act, allowing broadcasters to advertise state-
run lotteries if the station is licensed to a state that permits a state-run lottery. See
Edge Broad., 509 U.S. at 440 (describing nature of amendment).

154. See Edge Broad., 509 U.S. at 440 (Stevens, J., dissenting) (explaining lot-
teries are generally no longer seen as vice activities). "[T] he ... change in public
attitudes toward state-run lotteries that this country has witnessed in recent years
undermines any claim that a State's interest in discouraging its citizens from partic-
ipating in state-run lotteries is so substantial as to outweigh respondent's First
Amendment right...." Id.
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lation at issue in this case." 155 Furthermore, Claimant mentions
how the dissent contended that throughout recent history attitudes
toward lotteries have become generally positive. 156

Claimant, therefore, identifies this skepticism about a potential
state interest in banning speech in non-lottery states. 15 7 Claimant
further indicates that Edge Broadcasting was decided over a decade
ago and attitudes toward state lotteries have become increasingly
positive over the years. 158 Lastly, Claimant highlights that Edge
Broadcasting created a heated disagreement and the Court was only
evaluating the regulation under intermediate scrutiny.1 59 As a re-
sult, Claimant purports that even if attitudes toward state lotteries
have remained the same over the last fifteen years, Edge Broadcasting
would not have passed constitutional muster if it was evaluated
under strict scrutiny and the regulation cannot be upheld. 160

4. Arguments from the Government

The government first sets forth that signal interference results
from the way in which broadcasters use the commons approach.' 6'
The government suggests that the commons approach gives rise to
the "tragedy of the commons" phenomenon, which in this context
means that users of the common spectrum increase the perform-
ance of their own communications by increasing their transmitter
power, but only at the expense of other broadcasters. 162 This boost
in transmitter power increases interference and reduces the clarity
of other broadcasters' signals.' 63

155. Id.
156. See id. at 440-41 (suggesting that unlike past, currently, hostility toward

state-run lotteries is rare).
157. See id. (describing lack of substantial state interest in regulation).
158. United States v. Edge Broad. Co., 509 U.S. 418, 440-41 (1993) (sug-

gesting negative views of state lotteries are rare).
159. See id. at 418 (specifying substantial state interest is required to uphold

regulation).
160. See id. at 44041 (suggesting in dissent that regulations should not be

upheld under intermediate scrutiny).
161. SeeWeiser & Hatfield, supra note 71, at 674 (explaining how "the tragedy

of the commons" relates to commons approach to licensing). For the sake of argu-
ment, this Comment assumed that some degree of interference occurs after the
implementation of cognitive radio and the commons approach. See id. The trag-
edy of the commons is when "users increase their consumption of the resource
without taking care to ensure that they do not overuse the resource." Id. It has
been suggested that some are hesitant to implement the commons approach to
allocating spectrum because the phenomenon of the tragedy of the commons has
the potential to cause unwanted signal interference. See id.

162. Id.
163. See id. (describing implications of broadcasters' ability to increase trans-

mission power).
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The government further suggests that users faced with dimin-
ished performance "retaliate by raising their own transmitter power
to compensate for the increased interference," thus giving rise to
the tragedy of the commons and unavoidable signal interfer-
ence. 164 As a result of these limitations, the government finally ex-
tends its argument to purport that because the tragedy of the
commons effect produces interference, spectrum scarcity still ex-
ists. 165 Not all messages will transmit without interference and,

therefore, heightened restrictions surrounding broadcast media are
justified.

16 6

With spectrum scarcity still in place, the government proceeds
to evaluate the claim using intermediate scrutiny.167 The govern-
ment contends that because the nature of broadcast media remains
unchanged, broadcasters are still responsible for broadcasting in-
formation as "public interest, convenience, or necessity" re-
quires. 168  Broadcasters should be treated as proxies for the
community.' 69 Therefore, looking to Edge Broadcasting, which up-
held a similar regulation under intermediate scrutiny, the govern-
ment argues this regulation should be upheld.' 70 The state has a
substantial interest in restricting this speech because gambling is
seen as a "'vice' activity that could be, and frequently has been,
banned altogether.' 7 ' Therefore, the government maintains that

Utah's interest in restricting this kind of speech can be upheld
under intermediate scrutiny. 1 72

164. Weiser & Hatfield, supra note 71, at 674.

165. See id. (suggesting that without limits on transmission power signal inter-
ference will ensue under commons approach).

166. See id. (proposing signal interference will cause messages not to transmit
properly).

167. See FCC v. League of Women Voters of Cal., 468 U.S. 364, 375-79 (1984)
(setting forth intermediate standard of review used for content-based regulations
on broadcast media).

168. Nat'l Broad. Co. v. United States, 319 U.S. 190, 194 (1943) (quoting lan-
guage from Communications Act of 1934, 47 U.S.C. §§ 307(a), (d), 309(a), 310,
312).

169. See Red Lion Broad. Co. v. FCC, 395 U.S. 367, 389 (1969) (suggesting
broadcasters currently serve as proxies for community at large).

170. See United States v. Edge Broad. Co., 509 U.S. 418, 426 (1993) (stating
Court is "quite sure that the Government has a substantial interest in supporting
the policy of nonlottery States, as well as not interfering with the policy of States
that permit lotteries").

171. Id.

172. Id. (setting forth appropriateness of intermediate scrutiny).
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5. Analyzing the Arguments

Claimant makes a very strong argument because it takes lan-
guage from previous First Amendment cases and suggests the only
reasonable outcome here would be to eliminate the heightened re-
strictions surrounding broadcast media. 173 Particularly, Claimant
shows that the Court has explicitly stated print media is treated dif-
ferently because it is not operating under the same scarcity ratio-
nale as broadcast media.17 4 Claimant then reasons that if the Court
does not place heightened restrictions on print media because the
mode of transmission is not scarce, once broadcast media's mode of
transmission is no longer scarce, it too should not be burdened by
the imposition of heightened restrictions. 175 If this regulation is
evaluated using strict scrutiny, the government will have a high bur-
den to overcome because the regulation would be presumptively
invalid.176 The dissent in Edge Broadcasting further bolsters Claim-
ant's arguments because the dissent suggests that restrictions on lot-
tery-related speech may not be upheld today, even if it were
evaluated using intermediate scrutiny.177

The government, in contrast, presents a more contorted argu-
ment.1 78 Because the Court specified, on many occasions, that
spectrum scarcity is the rationale behind the heightened regula-
tions surrounding broadcast media, the government is challenged
to set forth reasons why broadcast media should continue to oper-
ate under a different set of rules than print media once spectrum
scarcity is eliminated. 179 The government, therefore, is pressed to

173. For a further discussion of Claimant's arguments, see supra notes 142-60
and accompanying text.

174. See Nat'l Broad., 319 U.S. at 226 (explaining broadcast media is unique).
"Unlike other modes of expression, radio inherently is not available to all. That is
its unique characteristic, and that is why, unlike other modes of expression, it is
subject to governmental regulation." Id. at 226.

175. For a further discussion of Claimant's arguments, see supra notes 142-60
and accompanying text.

176. See Davenport v. Wash. Educ. Ass'n, 127 S. Ct. 2372, 2375 (2007) (ex-
plaining "content-based speech regulations are presumptively invalid" when evalu-
ated using strict scrutiny).

177. See United States v. Edge Broad. Co., 509 U.S. 418, 440 (Stevens, J., dis-
senting) ("While a State may indeed have an interest in discouraging its citizens
from participating in state-run lotteries, it does not necessarily follow that its inter-
est is 'substantial' enough to justify an infringement on constitutionally protected
speech .... ).

178. For a further discussion of the government's argument, see supra notes
161-72 and accompanying text.

179. See FCC v. League of Women Voters of Cal., 468 U.S. 364, 378-79 (1984)
(defining spectrum scarcity as inherent limit on broadcast transmissions, giving
rise to intermediate scrutiny); see also Red Lion, 395 U.S. at 394 (describing inher-
ent limitation on broadcast transmissions is airwave spectrum).
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make the argument that if some degree of signal interference per-
sists, the spectrum is limited.180 Specifically, as a result of interfer-
ence not all broadcasts will be transmitted properly, so the
spectrum remains in some sense scarce.'81

Unfortunately for the government, this argument does not
hold much weight because some degree of "interference" will likely
be present in all forms of media outlets.182 The bottom line re-
mains, however: as a result of cognitive radio, the spectrum in
which broadcast transmissions are cast is no longer "scarce."18 3 Ex-
ponentially more transmissions are capable of being sent at any
given moment, and with the proper regulations on transmission
power in place, signal interference should not pose a threat.18 4

Nevertheless, the government tries to twist the argument, propos-
ing that the spectrum is still, in some aspects, scarce.18 5 If the gov-
ernment's scarcity argument prevails, the rest of its argument will
likely succeed under intermediate scrutiny.18 6

6. The Outcome

Many legal commentators recognize that the heightened regu-
lations imposed on broadcast media are somewhat illogical.1 8 7 To-

180. See Weiser & Hatfield, supra note 71, at 674 (describing "tragedy of the
commons" with regard to commons approach).

181. For a further discussion of the government's argument, see supra notes
161-72 and accompanying text.

182. SeeWeiser & Hatfield, supra note 71, at 674 (explaining nature of poten-
tial signal interference using commons approach).

183. See Carlson & Baynes, supra note 15, at 607 (explaining inefficiencies of
current licensing system in addition to how cognitive radio could create more effi-
cient system, impacting First Amendment rights of broadcasters).

184. See Sur, supra note 79 (explaining nature of regulations that can be im-
posed to limit signal interference under commons approach). See also Weiser &
Hatfield, supra note 71, at 674.

Notably, regulation can take a variety of forms, including (1) social norms
that limit certain types of behavior, (2) market ordering that creates in-
centives for and against certain types of behavior, (3) technical architec-
tures that limit the range of possible behavior, and (4) traditional law
enforcement that punishes certain types of behavior. In general, com-
mons advocates focus on some combination of the first three modes of
regulation, often contending that FCC regulation is unnecessary or only
minimally necessary to enable the commons model of spectrum manage-
ment to succeed.

Id.
185. For a further discussion of the government's argument, see supra notes

161-72 and accompanying text.
186. See id.
187. See Shafer, New Wave, supra note 49 (stating FCC "still treats the radio

spectrum like a scarce resource that its bureaucrats must manage for the 'public
good,' even though the government's scarcity argument has been a joke for half a
century or longer.").
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day we live in an age where reading newspapers has become
increasingly rare.188 As a result, many daily newspapers are being
retired.18 9 Nevertheless, the number of television stations seems to
increase with every passing day.190 Therefore, many reformers rec-
ognize this contradiction and actively promote the removal of
heightened regulations surrounding broadcast media, even without
the implementation of the commons approach or cognitive ra-
dio. 191 This increasingly common sentiment combined with ad-
vancements in technology should result in the removal of
heightened restrictions surrounding broadcast media.' 92

The government's argument that the commons approach can,
under some circumstances, cause interference and therefore create
some form of "scarcity," is easily remedied.' 93 If at the time the
government made its argument no regulations on power limits had
been established, the Court should suggest incentives to limit trans-
mission power to a reasonable level or suggest pertinent legislation

that would place power limits on all transmissions, thereby avoiding
the tragedy of the commons phenomenon. 194 Some proponents of
a commons approach to spectrum allocation have already spoken
on the subject.' 95 These proponents suggest a commons model
should, in a sense, self-regulate by requiring operators to use the
unlicensed spectrum, but only if they comply "with the established
'technical etiquettes,' such as power limits on transmission." 96

188. See Shafer, Shrinking Newspaper, supra note 59 (explaining that many
newspapers are falling out of use). Even high profile newspapers such as the
Washington Post, New York Times, Boston Globe, Los Angeles Times, Chicago
Tribune, Philadelphia Inquirer and Newsday have had to downsize much of their staff and
trim the contents of their newspapers to stay afloat. See id.

189. See id. (explaining that because newspapers are falling out of use, many
are being retired).

190. See National Cable and Telecommunications Association, History of
Cable Television, http://www.ncta.com/About/About/HistoryofCableTelevision.
aspx (last visited Feb. 24, 2008) ("By 2002, about 280 nationally-delivered cable
networks were available, with that number growing steadily.").

191. See Shafer, New Wave, supra note 49 (highlighting absurdity of FCC's cur-
rent broadcast regulations).

192. See Carlson & Baynes, supra note 15, at 607 (explaining current licensing
system and how new technology could prove much more efficient, impacting First
Amendment rights of broadcasters).

193. See Shafer, New Wave, supra note 37 (providing that implementation of
certain practical limitations on transmitter power will prevent tragedy of commons
phenomenon without producing significant scarcity of spectrum).

194. See Weiser & Hatfield, supra note 71, at 674 (suggesting multiple solu-
tions for potential broadcaster abuse of transmission power).

195. See Sur, supra note 79 (explaining how regulations limiting power of
transmissions can avoid interference problems under commons approach).

196. Id.
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The Court hearing this argument should be eager to find a
reason to do away with broadcast media's archaic regulations. 197

This hearing provides an ideal opportunity because the Court
could easily rid broadcast media of its heightened regulations when
the government's argument is weak.198 The scarcity the govern-
ment refers to, when occasional interference exists, is wholly differ-
ent from the "spectrum scarcity" rationale courts follow today.199

Furthermore, this kind of interference can easily be avoided
with the implementation of legislation that regulates the power
level at which transmissions can be broadcast. 200 Following the ra-
tionale of previous decisions, Claimant's argument takes logical
steps in showing heightened restrictions will no longer be justified
once cognitive radio is introduced and a commons approach to li-
censing is implemented.20 1 With the Court evaluating Utah's regu-
lation under a strict scrutiny standard of review, the government is
unable to show the regulation is "narrowly tailored to further a
compelling state interest."202

IV. CONCLUSION

Cognitive radio has the ability to transform a "scarce" spectrum
into a virtually limitless spectrum. Broadcast media will, therefore,
become analogous to print media in that both can be distributed in
limitless quantities. 20 3 The rationale provided for the current dif-
ferentiation in First Amendment treatment between broadcast and
print media is that there is, in fact, a limit to how much an individ-
ual can communicate via broadcast media because the airwaves are

197. See Shafer, New Wave, supra note 49 (explaining FCC "still treats the radio
spectrum like a scarce resource that its bureaucrats must manage for the 'public
good,' even though the government's scarcity argument has been ajoke for half a
century or longer").

198. For further discussion of the government's potential arguments, see
supra notes 161-72 and accompanying text.

199. See Women Voters, 468 U.S. at 374 (explaining inherent limitations on
spectrum make airwaves exhaustible resource).

200. See Sur, supra note 79 (suggesting transmission power caps pose simple
regulatory solution to potential signal interference under commons approach).

201. See Red Lion Broad. Co. v. FCC, 395 U.S. 367, 394 (1969) (explaining
government may hold broadcasters to higher standards than other First Amend-
ment speakers because of spectrum scarcity). The court found there was "chaos"
amongst unregulated airwaves, which gave rise to the FCC's regulations. Id. at 375;
see also Women Voters, 468 U.S. at 374 (defining spectrum scarcity as inherent limit
on broadcast transmissions).

202. League of United Latin Am. Citizens v. Perry, 548 U.S. 399, 475 (2006).
203. See FE=-rE, supra note 18, at 5 (explaining how software defined radios, if

programmed properly, can harness ability to provide virtually unlimited use of
spectrum).
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inherently limited. 20 4 Due to this limitation, the government cur-
rently places more restrictions on what an individual can and can-
not broadcast, as opposed to what an individual can and cannot
publish. 205 With cognitive radio and the commons approach to li-
censing, however, virtually no limits will exist to the amount able to
be broadcast over the airwaves. 20 6 Therefore, once cognitive radio
is fully implemented and a commons approach to licensing is intro-
duced, broadcast media should enjoy the same freedoms print me-
dia currently enjoys. 20 7

Specifically, as outlined in the hypothetical First Amendment
challenge above, content-based broadcast regulations should no
longer be reviewed under intermediate scrutiny.20 8 Instead, the ap-

propriate standard of review is the standard applicable to content-
based restrictions on print media: strict scrutiny.20 9 Moreover, al-
though the hypothetical did not directly address content-neutral
regulations, following the same rationale, content-neutral broadcast
regulations should be reviewed using intermediate scrutiny, be-
cause this is the standard currently used to review content-neutral
regulations on print media.210

In sum, cognitive radio has the ability to drastically change the
way the First Amendment operates with regard to broadcast media.
Cognitive radio has the ability to free broadcasters from the FCC's

204. See Red Lion, 395 U.S. at 394 (describing how spectrum scarcity creates
limit on number broadcast transmissions possible).

205. See Women Voters, 468 U.S. at 375 (describing nature of spectrum scarcity
making airwaves exhaustible resource in contrast to print media).

206. See FETrE, supra note 18, at 5 (explaining how software defined radios
will provide virtually unlimited use of spectrum); see also Symposium, The Telecom-
munications Act of 1996, supra note 73, at 8-9 (highlighting considerable inefficien-
cies on behalf of current governmental system regulating spectrum allocation).

207. See Shafer, New Wave, supra note 49 (explaining that broadcast media
regulations are already outdated, so with development of new technologies, these
restrictions will be without justification).

208. For a further discussion of Claimant's argument, see supra notes 142-60
and accompanying text.

209. See Shafer, New Wave, supra note 49 (explaining cognitive radio should
cause content-based regulations on broadcast media to be evaluated using strict
scrutiny).

210. See Turner Broad. Sys. v. FCC, 512 U.S. 622, 642 (1994) (explaining in-
termediate scrutiny is appropriate level of review for content-neutral regulations
surrounding non-broadcast media).
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overreaching imposition of regulations as "public convenience, in-
terest, or necessity" requires.2 11
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