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employees because they have “opposed . . . made a charge, testified,
assisted, or participated in any manner in an investigation, proceed-
ing, or hearing” in regards to any practice reasonably believed to be
an unlawful employment practice.1?”

1. Title VII Fails to Adequately Consider Cognitive Bias and Stereotypes

Title VII’s current categories of single-intent (substantial fac-
tor) and mixed-motive (motivating factor) do not adequately assess
the complexities of cognitive bias. Cognitive bias describes how the
employer — knowingly or unknowingly, consciously or uncon-
sciously, rationally or irrationally — connects the visible signals of
the person’s outward appearance, not with actual work abilities, but
rather with stereotypical or prejudicial perspectives about a certain
race, religion or gender. For example, employers may relate
grooming, hairstyle, jewelry, glasses and attire with characteristics
like intelligence, honesty, loyalty and discipline.!”® Facial features,
height and weight also carry certain connotations about personality
and performance, as do behavioral traits like language, accents and
smoking.'”® Employers use these traits as signals to assess the abili-
ties and attitudes of individuals and their compatibility with the or-
ganization and its values.!80 '

Professional sports leagues are arguably the worst offender of
cognitive bias and proxies since physical features like height, weight
and muscle tone are primary considerations when making employ-

ment decisions. For example, the NFL subjects potential draft-

choices to rigorous testing and body measurement.’8! Of course,
the NFL and other sports leagues escape any potential liability be-
cause most of the physical characteristics are arguably a true proxy
and a business necessity for meeting the job requirements of a pro-
fessional athlete. But what about the dearth of minorities in the
coaching or management ranks at all levels of competitive sports
and the many years it took before African-American men and wo-
men joined the ranks of sportscasters? Racist themes still heavily

because he has made a charge, testified, assisted, or participated in any

manner . . . under this subchapter.
Id.

177. Id.

178. See Mahajan, supra note 103, at 167-68 (discussing biases in employment
based on physical appearance).

179. See id. (describing role of physical and behavioral traits in employment).

180. See Roberts & Roberts, supra note 102, at 369-70. (explaining cultural
discrimination in workplace).

181. NFL Scouting Combine, NFL.coMm, http://www.nfl.com/combine (last
visited Sept. 3, 2008) (discussing potential draft choices in-depth).
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influence contemporary American sports, with many prevalent cog-
nitive biases promoting stereotypical portrayals of black and white
athletic characteristics and abilities. 82

The Price Waterhouse Court and the 1991 Amendments have al-
ready begun incorporating cognitive bias into Title VII analysis by
recognizing mixed-motives, motivating factor and stereotyping. A
very expansive reading of Price Waterhouse would consider any stere-
otyping whatsoever a violation of Title VII and all appearance codes
discriminatory since they are all based at least in part on social con-
structs of what is acceptable gender appearance. Disciplining men
for wearing dresses and make-up to work, for instance, would thus
violate Title VIL.183

Most courts have of course rejected such an expansive reading
because it would ignore community norms and disregard the em-
ployer’s rights over his workplace, '8 while still recognizing that cer-
tain socially acceptable standards and community norms in dress
codes may in fact include and perpetuate racist and sexist perspec-
tives!® and their related harms.!86

2. A Cognitive Bias Continuum

The legal understanding of motive and intent should be ex-
panded to include a cognitive bias continuum that begins with rela-
tively neutral proxies and ends with clearly intentional
prejudices.'8? In short, the degree of negativity, its association with
a protected class and the influence of that association on the em-
ployment decision all increase as one progresses on the spectrum
from proxy to stereotype to bias to prejudice. Proxies, stereotypes,

182. See Jeffrey A. Williams, Flagrant Foul: Racism in “The Ron Artest Fight,” 13
UCLA EnT. L. Rev. 55, 62 (2005) (describing African-American stars stereotyped
as “fast or strong” and white stars as “intelligent” or “good leaders”).

183. See Smith v. City of Salem, Ohio, 378 F.3d 566, 572 (6th Cir. 2004) (hold-
ing that Title VII provides transsexuals with claim for relief).

184. Kleinsorge v. Eyeland Corp., No. 00-1180, 2000 WL 124559, at *3 (E.D.
Pa. Jan. 81, 2000) (upholding validity of dress code that prohibited earrings on
males, but permitted them for females).

185. See Alexis Conway, Comment, Leaving Employers in the Dark: What Consti-
tutes a Lawful Appearance Standard after Jespersen v. Harrah'’s Operating Co.?, 18 GEo.
Mason U. Crv. Rrs. LJ. 107, 127 (2007) (arguing that courts fail to critically ex-
amine social norms built on stereotypes).

186. See Tristin K. Green, Discomfort at Work: Workplace Assimilation Demands
and the Contact Hypothesis, 86 N.C. L. Rev. 379, 380 (2008) (describing how assimila-
tion negatively affects social equality).

187. See Linda Hamilton Krieger, The Content of Our Categories: A Cognitive Bias
Approach Discrimination and Equal Employment Opportunity, 47 STAN. L. Rev. 1161,
1185 (1995) (“[Clognitive forms of intergroup bias affect decisionmaking at all
points along a perceptual / inferential / judgmental continuum.”).
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biases or prejudices may be further delineated as either conscious
or unconscious, rational or irrational. These classifications provide
for a more accurate assessment of the harms and appropriate
remedies.

3. NBA Dress Code: Proxy, Stereotype, Bias or Prejudice?

It is illogical to presume that the NBA instituted a Dress Code
out of animus for the very players who sustain it. More likely, it
arose due to some level of cognitive bias interacting with concerns
about the league’s deteriorating image and brand - to which the
players are directly linked. These less racially volatile motives have
much more to do with the desire to protect and cultivate the
league’s revenue stream, which is based significantly on image and
branding, than it has to do with any prejudice or bias against its
players. Since the days of Magic Johnson and Larry Bird, the NBA’s
success seemed especially conditioned on the image of its individ-
ual players. This dynamic, of course, was personified to perfection
in one of the greatest stars in modern sports history — Michael Jor-
dan. League, team and individual compensation elevated during
Jordan’s time in the same manner that he elevated during games.
This star culture and the high-profile of its African-American popu-
lation adds to the delicate nature of any discrimination against
those members.

The predominantly white management of the NBA interpreted
its image problems as caused, at least in part, by the negative bi-
ases!'®® associated with the urban backgrounds, youthfulness, race,
styles and expressions of many NBA players.!®® These racial
prejudices, held by fans, media and owners to varying degrees
boiled over in Michigan on November 19, 2004 during the game-
ending fight between players and fans of the Detroit Pistons and
the Indiana Pacers. For certain people with racially blurred vision,
the fight that began on the court among the players and ended in
the stands among fans was caused by the overpaid, lazy black play-

188. See Chris Palmer, Crisis of Perception, ESPN.coMm, http://sports.espn.go.
com/espnmag/story?id=3243624 (last visited Sept. 18, 2008) (noting racial percep-
tions contribute to NBA image problem); Michael Lee, NBA Fights to Regain Image,
WasH. Post, Nov. 19, 2005, at El, available at http:/ /www.washingtonpost.com/
wpdyn/content/article/2005/11/18/AR2005111802752.html (noting NBA image
problem after Pistons-Pacers brawl).

189. See NBA Survey Results, http://www.nba.com/news/survey_age_2004.
html#bottom (last visited Sept. 18, 2008). The average age of NBA players was
twenty-seven years old in 2004-05, with most in their twenties, and three-quarters of
them are African-American. Id.
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ers fighting with the hard-working, paying white fans.!9° Those
with a more lucid and unbiased vision realized that a variety of soci-
ological and psychological issues converged to energize that violent
eruption.!9!

4. Rational or Irrational?

The Piston/Pacer brawl combined with a slew of off-field mis-
conduct in a variety of sports to create major concerns over league
and player image, fan interest, television ratings and game attend-
ance.'92 This context served as the backdrop during the collective
bargaining talks in 2005, after which the NBA Dress Code was
adopted. The commissioner implemented the Dress Code by in-
voking the CBA’s best interests of the game clause in order to pro-
mote a more professional image.’®®> The NBA Dress Code was
influenced to some degree by the image issues, racial and other-
wise, that confronted the league and its players at that time. Ac-
cordingly, any legal analysis should recognize that the policy
contained some degree of cognitive bias towards race — which was
at least a motivating factor under the traditional mixed-motive stan-
dard of Title VIL.1%* In fact, this author classifies it as a relatively
rational, yet pejorative prejudice resulting in a detrimental policy to
the players.

Appearance issues are not new to the NBA. The 1990’s saw
shorts, shoes, jerseys, jewelry, haircuts and body art all make visible
impressions on the league’s image. But it was the league’s inconsis-
tent response to these fashions that raised questions about an NBA
Jaux pas. As the longer and baggier NBA shorts grew in style and

190. See Williams, supra note 181, at 76-80 (describing Artest avoiding fight at
first and having beer thrown on him by white fan, John Green, whom prosecutors
view as responsible for fight in stands); see also ClickonDetroit, Report: Fan in White
Hat has Criminal History, Nov. 22, 2004, http://www.clickondetroit.com/sports/39
38054/detail.html (explaining fan who threw cup could face criminal charges).

191. See ClickonDetroit, Report: Fan in White Hat has Criminal History, Nov. 22,
2004, http://www.clickondetroit.com/sports/3938054/detail.htm] (describing
white fan targeting passive Ron Artest with cup of beer to ignite fighting frenzy).

192. See Wood, supra note 41.

193. See NBA Players Association Collective Bargaining Agreement: Article
XXXI, §8, http://www.nbpa.com/cba_articles/article-XXXI.php#section8 (last
visited Oct. 16, 2008) (stating player discipline procedures). Section 8 of the CBA
covers “action taken by the Commissioner . - concerning the preservation of the
integrity of, or the maintenance of public confidence in, the game of basketball

.7 See id.; see also NBA Dress Code, supra note 2.

194. Price Waterhouse v. Hopkins, 490 U.S. 228, 244 n.9 (1989) (majority
opinion) (expanding Title VII to prohibit discrimination rooted in gender stereo-
types associated with protected class of sex and “with equal force to discrimination
based on race, religion, or national origin [stereotypes]”).
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acceptance, the league marketed the larger sizes, while simultane-
ously fining “several players for wearing shorts too far below their
knees.”19 The league seemed to afford greater tolerance for
throwback jerseys, shoes, jewelry, hair-styles and tattoos. But a line
has always been drawn in the sand, as restrictions existed as to the
color of shoes (must match the uniform), the type of jewelry (not
loose during games) and even tattoos.!®¢ Even the venerable Mr.
Jordan was not exempt from NBA appearance rules. The NBA
once “threatened [him with] a $1,000 fine for violating uniform
policies requiring shoes show only the major team colors.”!97

As the initial commotion over the 2005 NBA Dress Code
seemed to subside, the integrity of sports in general and basketball
in particular were hit hard again during the 2007-2008 seasons. In
addition to track and baseball’s steroid scandals, one basketball ref-
eree was accused of betting on games he worked, while other refer-
ees were found to call more fouls on players of the opposite race.198
Thus, white referees whistle more fouls on black players and black
referees call more fouls on white players. A related study found
Major League Baseball umpires suffer from a similar form of color
blindness or bias.!® These examples of affinity towards players of
the same race reinforce the role that cognitive biases, whether ra-
tional or irrational, can play in the workplace through things such
as grooming policies. They also seem to support a determination
that the NBA Dress Code was both rational and conscious in its
bias.

B. Conscious or Unconscious Bias

The “excluded items” in the NBA Dress Code triggered con-
cerns about a deeper discrimination and the league’s inherent bias,
while also displaying a slight hypocrisy, because it now restricted the
elements of urban, hip-hop culture that it once promoted and em-

195. Williams, supra note 181, at 67 (citing Jon Eligon, In NBA Clothes Dress Up
the Image, N.Y. Times, Oct. 19, 2005, at D5) (discussing NBA issued fines for baggy
shorts).

196. See Williams, supra note 181, at 66 (describing uniform restrictions and
symbiotic marketing relationship between NBA and Nike that started with Air Jor-
dan shoes).

197. Id.

198. SeeJoseph Price & Justin Wolfers, Racial Discrimination among NBA Referees
(Nat'l Bureau Of Economic Research, Working Paper No. 13206, 2007).

199. See Ciara Byrne, Umpires Show Racial Prejudice, Study Reveals, CANWEST
News SERVICE (Aug. 13, 2007), available at http:/ /www.canada.com/topics/sports/
story.htmI?id=58f434c5-ce21-4cd8-9c62-c838ae722856&k=78486 (reporting study
that suggests umpires give preference to pitchers of their own race).
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braced.?%0 In the season prior to the dress code year, the NBA
aired promotional commercials featuring comedian Sacha Baron
Cohen as his Ali G character “dressed in a tracksuit accessorized by
large, bulky chains, while donning a skullcap and wraparound sun-
glasses.”?°! The selection of Ali G is riddled with racial overtones
since Cohen’s character satirizes white culture’s fascination with
hip-hop culture, even though he is not black himself. The NBA
consciously “affiliated itself with the hip-hop industry, and commer-
cialized a cultural authenticity closely associated with race.”?°2 The
league marketed an image or brand with known racial overtones,
which played positively, yet precariously on “the elementary power
of stereotyping” and “exploitation of subconscious biases shared by
a portion of the respective industry markets” for financial gain.203
It was with the same awareness of proxies, stereotypes, prejudices
and biases that the NBA instituted its dress code.

The context, language and prohibitory elements of the Dress
Code rendered its implementation to be a much more harmful
conscious prejudice than a less harmful stereotype.

“[T]his form of commercial racism is just as real and, particu-
larly in the case of popular professional sports, just as danger-
ous.”204 The danger lies in the negative stereotypes and biases (i.e.,
players are immature and uneducated)?% associated with the urban
backgrounds, youthfulness, race, styles and expressions of NBA
players that certain constituents usually (and the NBA sometimes)
frown upon.206 This sort of behavior stigmatizes black players,
which reinforces stereotypes and biases that then further assimila-
tion and subordination in the workplace and society.

And just when everyone thought all was well in the NBA with
the return of the Lakers and Celtics to the NBA Finals, NBA Com-
missioner David Stern raised the racist flag again by fining Celtic
Paul Pierce for allegedly making a “menacing gesture” of a gang

200. See Williams, supra note 181, at 75-76 (suggesting that league sanctions
perpetuate racist social norms).

201. McCann, supra note 106, at 828.
202. See Williams, supra note 181, at 75.
203. Id.

204. Id. at 75-76.

205. See McCann, supra note 106, at 821 (“NBA players tend to be wrongly
identified as immature, out-of-control, and hopelessly uneducated.”).

206. See NBA Survey Results, supra note 188. The average age of NBA players
was twenty-seven years old in the 2004-2005 season, with most players in their twen-
ties. See id.
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sign at the opposing team’s bench.2°7 The finger gesture (in the
shape of an OK or B) has multiple interpretations, with Pierce and
others adamantly denying the gang implications.?°8 Commissioner
Stern was the architect behind the NBA Dress Code and the judge
behind the Pierce discipline. The NBA’s actions further betray a
conscious racial bias, exemplifying an ugly form of “trait discrimina-
tion” that is harmful to the individuals in the protected class, to
sports leagues and to society overall.

B. Affirmative Defenses20?

If the employer’s requisite intent, employee’s adverse impact
and the relative connection of each to a protected class exists, then
a prima facie case of unlawful employment discrimination under
Title VII is established. The courts then turn to the affirmative de-
fenses?10 to see if the defendant’s intent can be legitimized, or the
policy, action or decision can be justified based on the importance
of the reason, its degree of necessity and any other mitigating
factors.2!!

Title VII articulates an affirmative defense to single-intent dis-
parate treatment, excusing it “in those certain instances where [the
class itself of] religion, sex, or national origin is a BFOQ) reasonably
necessary to the normal operation of that particular business or en-
terprise.”?!2 Customer concerns about bodily privacy are often at

207. See Kurt Streeter, Commissioner David Stern Sends Wrong Signal with Punish-
ment of Celtics’ Paul Pierce, L.A. Times, May 11, 2008, at D1 (explaining that Paul
Pierce has donated money to clean up his former neighborhood, Inglewood, CA,
from gang activity).

208. See id. (explaining that Pierce’s hand gesture could have meant many
things).

209. See Bandsuch, supra note 82 (forthcoming Oct. 2009).

210. See McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-03 (1973)
(holding after plaintiff establishes prima facie case, employer has burden of prov-
ing “legitimate, nondiscriminatory reason for . . . employee’s rejection”); see also
Reeves v. Sanderson Plumbing Prod., Inc., 530 U.S. 133, 147 (2000) (noting that
under Title VII’s three-prong approach, Plaintiff-employee may rebut all defen-
dant’s articulated defenses by proving reasons given were really nothing more than
pretext used to hide fact of purposeful discrimination). But see St. Mary’s Honor
Ctr. v. Hicks, 509 U.S. 502, 515-16 (1993) (holding that proof of pretext does not
necessitate that judgment be rendered for plaintiffemployee since all circum-
stances can be considered).

211. See David B. Cruz, Pursuing Equal Justice in the West: Making up Women:
Casinos, Cosmetics and Title VII, 5 Nev. L.J. 240, 244 (Fall 2004) (arguing that BFOQ
should apply only to decision to hire someone, but not to terms or conditions of
employment, yet acknowledging this narrow reading is not utilized by courts) (cit-
ing Knott v. Mo. Pac. RR,, 527 F.2d 1249 (8th Cir. 1975)); see also Fagan v. Nat’l
Cash Register Co., 481 F.2d 1115, 1126 (D.C. Cir. 1973) (validating different hair
length requirements as BFOQ).

212. 42 U.S.C. § 2000e-2(e) (1) (2000).
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the source of the BFOQ exception for sex,?! yet even bodily pri-
vacy does not guarantee a BFOQ) if there exists another way to mini-
mize encroachment upon the customer’s privacy.2!'4 Furthermore,
race is never a valid BFOQ?!® and thus is inapplicable to the NBA
Dress Code.

Another defense to single-intent (pretext) discrimination rec-
ognized by the courts is when the employer’s decision was based on
a legitimate alternative business reason (“LABR”).2'6 The alterna-
tive business reason does not excuse employers from liability for
mixed-motive discrimination unless the LABR was the only reason
for the policy.217 It follows that, as valid as the reasons behind the
NBA Dress Code may be, they do not fully excuse the policy’s inher-
ent cognitive bias.

Defendant-employers are also afforded limited statutory pro-
tections when they “would have taken the same action in the ab-
sence of the impermissible motivating factor.”?'® The “would have”
defense is limited in that the defendant-employer may utilize it only
to reduce the employee’s available remedies, not to escape overall
liability.219

218. See Sharon M. McGowan, The Bona Fide Body: Title VII's Last Bastion of

Intentional Sex Discrimination, 12 CoLumM. J. GENDER & L. 77, 99 (2003) (noting
courts have upheld sex discrimination based partially upon customer preference).

214. See Olson v. Marriott Int’l, Inc., 75 F. Supp. 2d 1052, 1060-69 (D. Ariz.
1999) (deciding that being female was not BFOQ of holding massage therapist
position).

215. See Dothard v. Rawlinson, 433 U.S. 321, 334 (1977) (holding that BFOQ
defense should be narrowly construed).

216. See McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-03 (1973) (es-
tablishing prima facie case shifts burden to defendant to prove legitimate, non-
discriminatory business reason); see also Tex. Dep’t of Cmty. Affairs v. Burdine, 450
U.S. 248, 255-56 (1981) (describing that these legitimate reasons must be set out

" clearly).

217. See Burdine, 450 U.S. at 253 (noting that if plaintiff proves prima facie
case, burden shifts to defendant “to articulate some legitimate, nondiscriminatory
reason for the employee’s rejection”).

218. 42 U.S.C. § 2000e-5(g) (2) (B) (2000) (providing court with discretion re-
garding awarding damages when defendant would have taken same action even
without impermissible motivating factor).

219. See id. § 2000e-2, 5(g) (2) (B) (i)-(ii) (allowing defendant to escape rehir-
ing or paying damages to plaintiff when presenting legitimate other reason, but al-
lowing court in its discretion to award declaratory relief, limited injunctive relief
and attorney’s fees and costs). The defendant arguably can still fully overcome the
prima facie case, but only by proving that the defendant’s decision was based actu-
ally and solely on a legitimate nondiscriminatory business reason (which would es-
sentially repudiate even the existence of a mixed-motive). See id. § 2000e-

5(g) (2) (B) (1)-(ii).
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Under the Civil Rights Act of 1991, Congress codified the dis-
parate impact theory??° and its exclusive affirmative defense of
business necessity??! — which requires defendant-employer to
demonstrate??? that the business practice was “job related to the
position in question” and “consistent with business necessity.”223
For instance, in its effort to “present a clean, neat environment,”
Starbucks “requires employees to cover all tattoos and remove cer-
tain piercings.”??4 Customer and co-worker preferences, however,
are not valid reasons when the preferences themselves are prejudi-
cial and not based on safety, privacy or image.?2®

The 1991 Amendments to Title VII also placed some responsi-
bility on the employer to reasonably accommodate the employees
since an additional rebuttal is available if the plaintiff shows that a
reasonable alternative employment practice with less unfavorable
consequences was known and rejected by the employer in favor of
the practice in dispute.226 Similarly, in religious or disability dis-
crimination cases the defendant need not accommodate employees
when doing so would be an unreasonable and undue hardship.22?
When an employee wanted to wear an eyebrow ring, which was pro-
tected by her membership in the Church of Body Modification, in

220. See id. § 2000e-2(k)-(n) (permitting claimants to demonstrate employ-
ment practices cause disparate impact). This revived, or codified, the disparate
impact theory, which two years earlier was practically eliminated by the same Court
which first founded it as a viable theory of discrimination. See Wards Cove Packing
Co. v. Atonio, 490 U.S. 642, 653-55 (1989) (holding that racial imbalance, without
more, does not establish Title VII prima facie case).

221. See 42 U.S.C. § 2000e-2(k) (1) (A) (i) (stating that business necessity de-
fense applies only to disparate impact cases).

222. See id. § 2000e(m) (“The term ‘demonstrates’ means meets the burdens
of production and persuasion.”). Congress clarified that in disparate impact cases,
the burden of proof shifts throughout the three prongs. See id. § 2000e-2(k) (1)
(establishing requirements of burden of proof for disparate impact).

223. Id. § 2000e-2(k) (1) (A) (i).

224. Mary Jo Feldstein, Piercing, Tattoos Create Workplace Issues, REUTERs, June
23, 2001, available at http:/ /www.rense.com/generalll/plac.htm (explaining that
piercing and tattoos challenge workplace dress codes).

225. See id.

226. See 42 U.S.C. § 2000e-2(j)-(k) (2000) (stating that if employer refuses to
adopt alternative employment practice, it is disparate treatment). An “undue
hardship” is anything more than a minor, or “de minimis,” burden on the em-
ployer’s business. See Ansonia Bd. of Educ. v. Philbrook, 479 U.S. 60, 67 (1986)
(holding courts need not consider prima facie case or accommodations when
there is undue hardship). Even in Sabbath cases, an undue burden is created
when the scheduling accommodation would disrupt a variety of other employees
work schedules, contradict a seniority system or violate a collective bargaining
agreement. See Trans World Airlines v. Hardison, 432 U.S. 63, 84-85 (1977) (find-
ing that religious accommodations in this case would cause undue hardship).

227. See Trans World Airlines, 432 U.S. at 84-85 (accommodating employees in
this case would be undue hardship).
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contravention of Costco’s appearance policy, the First Circuit held
that Costco did not have a duty to accommodate such an employee
“because it could not do so without undue hardship.”?2® The court
validated professionalism in appearance as a legitimate business ne-
cessity that overcame the religious accommodation by conceding
that allowing such jewelry would “influence[ ] Costco’s public im-
age and, in Costco’s calculation, detract[ ] from its professional-
ism.”22° This offers help against any future challenges by players to
the NBA Dress Code based upon religious grounds while also pro-
viding insight into deeper racial issues. In the Costco case, the
court emphasized that accommodation went both ways and that
“the employee has a duty to cooperate with the employer’s good
faith efforts to accommodate” an employee’s religious beliefs.230

The common legal theme that certain harms should be given
more weight, or rather, certain rights should be given more protec-
tion exists in both the Title VII defenses and in its sister statutes.?3!
This is accomplished by looking at the importance of the reason
behind the rule or policy and the necessity of the rule in bringing
about its stated purpose.

Instead of a bright-line, specific-standard, litmus-test approach
to justifying the business purpose behind a given appearance pol-
icy, the courts should consider the importance of the business rea-
son and its relatedness to the job or objective, as well as the
existence and ease of possible alternatives. The courts could derive
an overall weighted value for the business reason by looking at the
importance of the rule’s objective and the rule’s ability to achieve

228. Cloutier v. Costco Wholesale Corp., 390 F.3d 126, 128 (1st Cir. 2004)
(holding no duty to accommodate employee because it would cause undue
hardship).

229. Id. at 135 (finding as established that employees reflect on their busi-
ness). See generally Alison Stein Wellner, Costco Piercing Case Puts a New Face on The
Issue of Wearing Religious Garb at Work, 8¢ WORKFORCE MANAGEMENT 77 (2005),
available at http://www.allbusiness.com/management/3494872-1.html (analyzing
Cloutier’s effect on employers).

230. Cloutier, 390 F.3d at 131.

231. See Jackson v. Birmingham Bd. of Educ., 544 U.S. 167, 189-90 (2005)
(explaining that private cause of action under Title IX for intentional sex discrimi-
nation is not precluded by Title VII); see also Middlesex County Sewage Ass’n v.
Nat’l Sea Clammers Ass’n, 453 U.S. 1, 11 (1981) (holding Federal Water Pollution
Control Act and Marine Protection, Research and Sanctuaries Act of 1972 do not
authorize implied right of action). Depending on the protected status of the em-
ployee, discrimination claims could be brought under the ADEA, the ADA, the
Equal Pay Act, the NLRA, Title IX, Title II, the Religious Freedom Restoration Act,
The Federal Tort Claims Act, The Free Exercise, Freedom of Speech, Equal Pro-
tection, Due Process Clauses, sections 1981 and 1983, the applicable CBA, or cer-
tain state discrimination laws.
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it. The court then determines if together the rule justifies the ad-
verse impact it inflicts upon the protected class. Therefore, the less
serious the harm, the less related or necessary the rule may need to
be. Conversely, the more serious the harm, the more important
and related the business reason should be for justification.

C. The NBA’s Business Reason

For years, commissioners restricted the exercise of their powers
to matters that were related directly to competition or disputes be-
tween players and teams. Nevertheless, a slew of offfield miscon-
duct has led commissioners, along with the support of the owners
and leagues, to enhance their powers and broaden the circum-
stances under which they impose penalties.

Unfortunately, the police blotter at times has read like an All-
Star team with Ray Lewis charged with murder in 2000, Peter War-
rick with grand theft in 2000 and Kobe Bryant with rape in 2003.
The Fall of 2004 unleashed the infamous Pacers’ Brawl, and the
following months were dotted with player arrests for domestic vio-
lence, gun possession, drug use and drunken driving. The same
year Michael Vick was convicted of organizing a dog fighting ring
and sent to federal prison, Adam “Pacman” Jones was suspended
for the entire 2007 NFL season after being arrested over five times
in three years.?%2 The NHL had its own problems with gambling,
assaults, and its lost season of 2004-2005. All of these have created
major concerns over league and player image, fan interest, televi-
sion ratings and game attendance, prompting each league to in-
crease commissioner authority in some form. For example, under
its new Personal Conduct Policy, the NFL expanded the commis-
sioner’s right to discipline players for almost any off-field conduct,
significantly expanding his authority beyond the previous violent
crime policy, which required a conviction or plea in order to inter-
vene or discipline.233

The NBA similarly suffers severe image problems from both
on-court and off-court behavior which has unfortunately been
linked to stereotypical notions of a certain subset of the African-
American community.?3% This has also led to decreased attendance

232. See Wood, supra note 41 (discussing Jones’ legal troubles and plea deal).

233. See Michael McCann, Does the NFL'’s New Personal Conduct Policy Afford the
Commissioner Too Much Discretion?, SPorts Law Brog, Apr. 18, 2007, http://sports-
law.blogspot.com/2007/04/does-nfls-new-personal-conduct-policy.html (question-
ing if Commissioner has too much power over personal conduct issues).

234. See, e.g., Stephen A. Smith, We Know Howard Can play, but There’s Little
Value in What He Has to Say, ESPN.com, Sept. 18, 2008, http://sports.espn.go.com/
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at NBA games.2%5 The visibility of the league, because of media cov-
erage and its resultant social impact, further increases the impor-
tance of the rule. Customer preference and business image are
valid, but not absolute defenses under Title VII, albeit quite sub-
stantial under the current image concerns confronting the NBA
and sports in general.

The NBA Dress Code seems designed to promote professional-
ism, repair a damaged image and reconstruct a more favorable
brand all in the hope of customer satisfaction, television ratings and
overall league revenue. It is understandable, albeit not laudable, to
many that the NBA owners and executives would implement prac-
tices and policies like a dress code to recapture their previous suc-
cess or even sustain their current reputation.??¢

Requiring players to wear three-piece suits is a form of impres-
sion management meant to enhance business and to counteract
previous images of Ron Artest running into the stands or of a tat-
tooed Allen Iverson standing on the sidelines adorned with baseball
cap, throwback jersey and gold medallions. Studies validate this
perspective by finding that dress codes may facilitate professional
behavior and promote a more favorable image to customers.??
Some appearance rules promote homogeneity and conformity in
an effort to increase trust, fairness, loyalty and performance.238
Conventional business wisdom advises that dressing more formally
for work may increase productivity, professionalism, reputation,
creativity and performance. Under the law, while none of these can
justify a discriminatory action by itself, they can be considered as
containing probative value depending on the supporting statistical
evidence, industry studies and expert testimony.?39

nba/columns/story?columnist=smith_stephen&page=jhoward-080918 (discussing
Dallas Maverick Josh Howard’s scorn for national anthem and lack of comment by
NBA, other players and owners). During the national anthem, Howard told a cell-
phone camera, “I don’t celebrate this [expletive]. I'm black . ...” Id.

235. See Williams, supra note 181, at 85 (noting Pistons — Pacers brawl dam-
aged ticket sales).

236. See Gregg Easterbrook, Why NFL Coaches Should Wear Pajamas, and 96 % of
the Universe Finally Found!, NFL.com, Oct. 25, 2005, hup: //www.nfl.com/news/
story/9002795 (noting NFL’s dress code requires players and coaches to wear team
and league garb at times, instead of dress attire in order to protect and promote
NFL licensing purchases and agreements).

937. See Anat Rafaeli et al., Navigating Attire: The Use of Dress by Female Executive
Employees, 40 Acap. MgmT. Rev. J. 9, 21 (1997) (studying effects of dress on female
administrative support staff).

238. See Mahajan, supra note 103, at 175-76 (explaining that promoting homo-
geneity through dress is another form of discrimination).

239, See Corbett, supra note 111, at 163-69 (explaining belief that appearance-
discrimination law is unlikely to be passed).
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Title VII, like its constitutional counterparts, should also look
at the fit between the company rule and the business reason. The
courts can and should integrate the EEOC guidelines regarding val-
idation into its analysis about the job-relatedness and business ne-
cessity of the employer’s policy. Content validity, construct validity
and criterion-related validity can all be part of the business reason
analysis; and they can be employed to varying degrees depending
on the level of infringement upon the protected class.24 In gen-
eral, the job-relatedness, fit or necessity of the NBA rule in bringing
about the desired goals of image repair, customer satisfaction and
sales is on the lower end of the continuum. This is because the
behavior during the games is more directly related to image than
the outfit a player is wearing. The further removed the rules are
from the player’s activity and place of actual performance or work,
the less important or necessary the business purpose behind the
dress code seems.

The cause of the image problems makes the reasons for the
rule more tenuous because they were related to off-court antics and
more about behaviors than appearance. Because the cause of the
image problems are related to off-court antics and concern behav-
iors more than appearance, it would seem more appropriate for the
NBA to institute disciplinary actions for the particular behaviors
about which they were concerned. This is precisely what the NBA
did. For example, the referees were instructed to no longer toler-
ate the players’ complaints after a whistle — and were authorized to
call a technical foul for behavior that reflected poorly on the overall
league image. The Commissioner also punished off-court wrongdo-
ings more seriously through fines and suspensions in an effort to
further address the image problems of the NBA.

In evaluating the necessity or fitness of the rule, reasonable al-
ternatives are also considered. The reasonableness of any alterna-
tive, like with reasonable accommodations, is determined by
looking at expense, ease of implementation and impact on opera-
tions.2#! Mitigating factors may include the company’s history of
prior discrimination, employment diversity record, cooperation
with the EEOC or the degree of notification to the employees
among others. The fact that reasonable alternatives to the NBA

240. See 29 C.F.R. § 1607 (2000) (stating uniform guidelines on employment
selection procedures).

241. See id. § 1630.2(0) (explaining reasonable accommodations for disabili-
ties address the “application process,” performance of “essential functions,” and
“equal benefits and privileges,” or “providing accommodations beyond those re-
quired by this part.”).
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Dress Code exist ~ moderation in jewelry as opposed to its com-
plete prohibition — also lowers the job-relatedness or necessity. Ad-
ditionally, the NBA has been helpful to the larger African-American
community with donations and services, which is a mitigating factor
to be considered when determining overall liability and later when
assigning a remedy. The cumulative business reasons behind the
NBA Dress Code, however, still do not seem to justify the adverse
impact it causes. The NBA Dress Code should thus be considered
an unlawful employment practice that discriminates in violation of
Title VII.242

The result of finding the NBA Dress Code discriminatory
would most likely conflict with the three-pronged approach of Mc-
Donnell Douglas and its dress code progeny. Under the traditional
approach, the courts would apply the immutability/mutability stan-
dard, most likely rendering the rule outside of the protected class
status and not having much of an adverse affect.23 The dress code
bias against African-Americans would satisfy a mixed-motive prima
facie case, but unlikely single-intent. Although the BFOQ defense
is never available for race, the NBA would avail itself of the alterna-
tive legitimate nondiscriminatory business reason. In this case, the
business reasons are to promote professionalism, preserve decorum
and maintain its business image. Courts have upheld business im-
age as a legitimate nondiscriminatory affirmative defense.?#
Though customer and co-worker preference would buttress that po-
sition, they are not absolute defenses.24> Under the ensuing mixed-
motive analysis, the players would need some proof of pretext to
overcome the NBA’s rationale. Unfortunately for the NBA players,
it would be difficult considering the league’s 80% minority employ-
ment rate and its overall support of the African-American
community.

242. See Fisk, supra note 72, at 1126-27 (analyzing whether dress codes are
invasion of privacy). Fisk and others recommend shifting the burden of proof back
and forth between employee and employer similar to the current state of Title VII
for both disparate impact and mixed-motive cases. See id. Although clear and con-
vincing evidence is required for affirmative defenses against claims of retaliation
under Sarbanes-Oxley, both the Supreme Court and Congress have clearly re-
jected the standard for Title VII cases. See id.

243. See Rogers v. Am. Airlines, Inc,, 527 F. Supp. 229, 231 (S.D.N.Y. 1981)
(holding that hairstyle restrictions were not discriminatory).

244. See id. at 233 (describing that policies may be adopted to help project
certain business image and this serves as bona fide business purpose).

245, See29 C.F.R. § 1604.2(a) (1) (iii) (1972) (stating that coworker, employer,
client and customer preferences do not justify BFOQ); see also Rucker v. Higher
Educ. Aid Bd., 669 F.2d 1179, 1181-82 (7th Cir. 1982) (concluding it is improper
to base employment decisions on customer preference).
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D. Remedies

The full gamut of remedies should be made available to the
courts in all Title VII cases. In the same way that the Civil Rights
Act of 1991 allowed the courts, in their discretion, to award declara-
tory relief and limited injunctive relief,246 the determination of the
appropriate remedies should also be placed within the discretion of
the court.

Critics question the wisdom of giving courts this much discre-
tion since they are equally subject to prejudicial perspectives and
cognitive bias. Yet, judges still seem to be in the best position to
address these concerns and overcome their biases on a case-by-case
basis. As Justice Marshall stated, as “[t]o this task judges are well
suited, for the lessons of history and experience are surely the best
guide as to when, and with respect to what interests, society is likely
to stigmatize individuals as members of an inferior caste or view
them as not belonging to the community.”247

If the NBA Dress Code was officially found to be discrimina-
tory, the courts could easily enjoin parts or all of the dress code,
then award costs to the employees. The courts should also consider
whether some sort of reasonable accommodation can be reached.
This would allow the courts to carve out remedies, exceptions or a
reasonable accommodation for the burdened individuals without
necessarily nullifying the entire policy. The NBA has already evi-
denced the ability to do so when they accommodated Mahmoud
Abdul-Rauf’s Islamic practices by allowing him to pray to himself
while standing during the national anthem after first fining and sus-
pending him.248

The NBA and other businesses should anticipate this approach
by developing dress codes as a collaborative project with their em-
ployees and use their perspectives and insights in forming new
rules. This collaborative approach seems quite fitting for a union-
ized workplace like the NBA, which also experiences a wide cultural
gap between white management and black players.

246. See 42 U.S.C. § 2000e-5(g)(2)(B) (i) (2000) (stating what relief courts
may grant when race, color, religion, sex or national origin are motivating factors
in employers’ actions).

247. City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 472 n.24 (1985)
(Marshall, J., concurring in part and dissenting in part).

248. See Diamos, surpa note 126 (reporting on controversy behind Abdul-
Rauf’s choice not to stand during National Anthem).
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VI. CONCLUSION

Professional baseball, football and basketball were all segre-
gated at one time, mirroring society and employment prejudices,
yet it was these very sports that broke down many racial barriers and
biases by integrating competition and teams. Business and sports
continue to reveal society’s soul, reflecting the beauty of the human
person’s skills, intelligence and emotions, while also exposing the
ugliness of its violence, corruption, and racism. The integral role of
sports and business in society provide them both with a unique op-
portunity to actually influence and shape society’s values, including
those towards discrimination. Accordingly, appearance rules and
grooming policies, like the NBA Dress Code, provide employers
and leagues with a perfect vehicle for integrating and balancing the
diverse cultural expressions of their employees with the traditional
goals of professional appearance.

Recently, in January 2006, history was made by a simple hand-
shake between two black men. Tony Dungy and Lovie Smith, the
head football coaches of the two Super Bowl teams, shook hands
after the Colts victory over the Bears in front of 70,000 spectators
and millions more television viewers around the globe. The world
was witnessing another defining moment for race relations in sport
comparable to Jesse Owens’ 1936 Olympics and Jackie Robinson'’s
first-at-bat in 1947. These are moments which give hope to the ide-
als of equal-opportunity and mutual respect for all peoples, upon
which this country was founded and the Civil Rights Act endeavors
to secure.24?

249. See Robert C. Post, Pregjudicial Appearances: The Logic of American Anti-Dis-
crimination Law, 88 CaL. L. Rev. 1, 9, 16 (2000) (describing Justice William J. Bren-
nan Jr.’s differing approach to antidiscrimination law).
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