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"The Pro-American Needle" argument concludes that profes-
sional sports leagues and their teams should be viewed as separate
entities. 170 The core of the Pro-American Needle position is that
professional sports teams are separate economic entities capable of
competing against each other both on and off the field of play. 171

Ultimately, this argument ardently contends that a rule of reason,
and not a per se rule approach, should be used in the antitrust
analysis of professional sports leagues. 172

Much of the Pro-American Needle argument is concerned with
casting doubt on the single entity theory championed by the Pro-
NFL side.' 73 The first step is to characterize NFL teams as separate

fessional sports leagues); Roberts '86 Tulane Article, supra note 71, at 563-66
(noting difference of opinion with Lazaroff on single entity and other sports
league antitrust issues).

170. See generally Lazaroff ASU Article, supra note 32 (detailing reasons for
rejecting single entity defense); Daniel E. Lazaroff, The Antitrust Implications of
Franchise Relocation Restrictions in Professional Sports, 53 FoRDHAM L. REv. 157 (1984)
[hereinafter Lazaroff Fordham Article] (casting doubt on single entity defense);
Goldman Article, supra note 14 (refuting single entity supporters and providing
support for Pro-American Needle position); Michael S. Jacobs, Professional Sports
Leagues, Antitrust, and the Single Entity Theory: A Defense of the Status Quo, 67 IND. L.J.
25 (1991) [hereinafter Jacobs Article] (arguing against single entity defense be-
cause sports league teams are separate entities); Marc Edelman, Why the "Single
Entity" Defense Can Never Apply to NFL Clubs: A Primer on Property-Rights Theory in
Professional Sports, 18 FoRDAM INTELL. PROP. MEDIA & ENT. L.J. 891 [hereinafter
Edelman article] (advocating against use of single entity defense for NFL teams);
see also Daniel E. Lazaroff, Sports Equipment Standardization: An Antitrust Analysis, 34
GA. L. REv. 137 (1999) [hereinafter Lazaroff Georgia Article] (exploring single
entity defense among other sports league antitrust issues).

171. See Lazaroff ASU Article, supra note 32, at 954 (characterizing profes-
sional sports teams as separate actors capable of concerted activity for Section I
purposes); Lazaroff Fordham Article, supra note 170, at 166 (noting that profes-
sional sports teams are separately owned and do not share unity of interest);
Lazaroff Georgia Article, supra note 170, at 150-52 (suggesting that sports teams
are economic rivals); Goldman Article, supra note 14, at 753-55 (explaining alle-
giance with Pro-American Needle side of single entity question); Jacobs Article,
supra note 170, at 30 ("Single-entity status is inappropriate and unnecessary for
professional sports leagues."); Edelman Article, supra note 170, at 893 (declaring
that courts should find that sports clubs are separate economic entities).

172. See Lazaroff ASU Article, supra note 32, at 963 (advocating for rule of
reason approach rather than per se rule approach in sports law context); Lazaroff
Fordham Article, supra note 170, at 162 (considering rule of reason versus per se
rule debate in antitrust cases); Lazaroff Georgia Article, supra note 170, at 148
("When dealing with antitrust claims regarding the business of sports, courts gen-
erally reject reliance on per se principles and almost always require plaintiffs to
satisfy the full-blown rule of reason standard."); Goldman Article, supra note 14, at
772-73 (advocating for rule of reason approach to sports antitrust cases); Jacobs
Article, supa note 170, at 30 (supporting rule of reason analysis).

173. See Lazaroff ASU Article, supra note 32, at Section II ("Rejecting Single
Entity Status for Sports Leagues."); Lazaroff Fordham Article, supra note 170, at
175 ("Case law and public policy both militate in favor of a conclusion that sports
teams, as separately owned and independent legal entities, are capable of combin-
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entities capable of independent economic production. 74 Professor
Lazaroff offers several thoughtful examples to support this Pro-
American Needle contention: an all-star team that competes inter-
nationally, for example. 175 Other commentators also provide prac-
tical examples of how NFL teams are economically significant
outside of a league setting.1 76

Chiefly, Lazaroff argues that it is possible for a professional
team, like the Harlem Globetrotters, to be profitable outside of the
league structure through barnstorming and other ad hoc arrange-
ments. 177 Seemingly, while the decision to be part of a league likely
adds to a team's profitability, a league is not a team's only option
for profit.178 The argument follows that, if teams were permitted to

ing for Section I purposes."); Goldman Article, supra note 14, at 761 (characteriz-
ing Pro-NFL argument's single entity theory as unpersuasive and potentially
dangerous);Jacobs Article, supra note 170, at 29-30 (commenting on incorrectness
of single entity theory); see generally Edelman Article, supra note 170 (explaining
why single entity defense can never apply to professional sports leagues); see also
Lazaroff Georgia Article, supra note 170, (extrapolating on independence of sports
teams).

174. See Lazaroff ASU Article, supra note 32, at Section I1-A ("Sports Teams
can be Viable, Independent Economic Entities."); Lazaroff Fordham Article, supra
note 170, at 175 (noting that NFL teams are not divisions of same organization and
are not commonly owned or operated); Edelman Article, supra note 170, at 925
(concluding that sports clubs exhibit characteristics of separate economic
entities).

175. See Lazaroff ASU Article, supra note 32, at 958-60 (offering examples to
support assertions that it is incorrect to suggest that sports teams are without value
unless they exist within league structure).

176. See Goldman Article, supra note 14, at 763-65 (casting doubt on Roberts'
assertions that NFL teams are nothing outside of league structure). Professor
Goldman argues against Dean Roberts' view by likening NFL teams to McDonald's
franchises. See id. at 764 (providing McDonalds analogy). He contends that inde-
pendent McDonald's franchises are considered separate entities, yet likely would
be less productive economically outside of the parent enterprise. See id. (conclud-
ing that McDonald's franchises, like NFL teams, can operate outside parent struc-
ture). ProfessorJacobs also joins this argument. SeeJacobs Article, supra note 170,
at 30 (arguing that distinctions between NFL and other joint ventures are facially
superficial).

177. See Lazaroff ASU Article, supra note 32, at 959 (discussing barnstorming
and ad hoc team capabilities). Other examples of team profit potential external of
the league context include: (1) professional players organizing games to raise
funds for charity, (2) independent college teams like Notre Dame that are not
associated with a particular conference, (3) all-star teams organized to play in ex-
tra-league or international competition, and (4) intra-squad scrimmages. See id.
(listing profitable team ad hoc arrangements). The Harlem Globetrotters fit num-
ber (3) above, and are profitable despite not belonging to a particular league. See
Jack McCallum, Surely They Jest: The Globetrotters Want to be the Best at a lot More than
Clowning Around, SPORTS ItusTrIAmn, Mar. 19, 2001, available at http://sportsillus-
trated.cnn.com/vault/article/magazine/MAG1022014/index.htm (detailing fi-
nancial and athletic history of Harlem Globetrotters).

178. See Lazaroff ASU Article, supra note 32, at 962 (arguing for team profit
potential outside of league context). Lazaroff notes that:
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barnstorm, meaning play outside of the league, they would.1 79 This
line of reasoning goes to show that individual teams are capable of
producing a sports-entertainment product outside the league con-
text.180 This is because fans are willing to pay to see teams with
talented athletes compete, regardless of league setting.18 ' Ulti-
mately, the Pro-American Needle side finds that "To state that
teams are 'nothing' without a league is simply incorrect."182

Next, the proponents of the Pro-American Needle argument
contend that the separate ownership of the teams militates in favor
of their argument.1 83 At a first cut, they argue that team revenues
and costs are largely a function of individual team activity.18 4 Addi-
tionally, individual teams compete for things like players, coaches,

Barnstorming versus league play is a matter of choice, not an economic
imperative. Individual teams must cooperate to produce a league prod-
uct, but the same degree of integration is not essential to produce a sport
for profit. It is truly a matter of choice.

Id; see also Jacobs Article, supra note 170, at 54 (suggesting that league structure
adds to profitability but teams have other options).

179. See Goldman Article, supra note 14, at 789-90 (evaluating league versus
barnstorming options). Goldman notes that, once a team is part of a league, the
team is prohibited from staging exhibitions because the league does not want to
compete with its own members. See id. (explaining teams' lack of barnstorming
options).

180. See Goldman Article, supra note 14, at 771 ("Teams are capable of pro-
ducing a sports entertainment product outside a league venture."). Goldman sites
numerous examples to refute Roberts' basic premise and exemplify how teams can
generate a successful entertainment product regardless of league affiliation. See id.
at 771-72 (mentioning Notre Dame Football and United States Olympic Basketball
as successful, non-league affiliated teams).

181. See Lazaroff ASU Article, supra note 32, at 960 (maintaining that notion
of independent teams with talented players competing to draw fans is not so far-
fetched as to be economically insignificant).

182. Id. at 959. Quite simply, Lazaroff argues that team owners could organ-
ize teams, schedule a game with another team, rent out venues, charge tickets for
admission, and turn a profit, all external of a league context. See id. (supporting
idea that teams can exist outside of league). Lazaroff bases this argument on the
premise that, "A single team consisting of talented players could have great value,
irrespective of any league affiliation" because fans are always willing to pay to see
good athletes perform. Id. According to Lazaroff, "[I]n the eye of the consuming
fan, the real product is the sport and not the league." Id.

183. See LazaroffASU Article, supra note 32, at 962 ("[S]eparate ownership of
teams alone may be adequate to qualify them for separate entity status."); Lazaroff
Fordham Article, supra note 170, at 175 (commenting that separately owned and
operated teams are capable of combining for Section I purposes); Goldman Arti-
cle, supra note 14, at 762 (casting doubt on Roberts' dismissal of separate owner-
ship as relevant in single entity determination); Jacobs Article, supra note 170, at
45 ("Nowhere else in law does the nature of an entity depend upon the particular
subject matter that it happens to be considering but not upon its form or its gen-
eral function.").

184. See Lazaroff ASU Article, sup-a note 32, at 963 (detailing individual team
revenue structure. Lazaroff notes that:
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front office personnel, and fan support.1 85 The Pro-American Nee-
dle side also argues that the "Function over Form" distinction
presented in various Supreme Court cases does not hurt their
argument.'

8 6

Like the Pro-NFL side, Pro-American Needle scholars believe
that Copperweld acts in their favor.' 8 7 Lazaroff and his cohorts stress
that the Copperweld Court expressly limited its holding to the par-
ent/wholly owned subsidiary relationship.188 Further, they point
out language in Copperweld runs contrary to the way the Pro-NFL
side would seek to use the case to support their argument.189

Chiefly, it is argued that the Pro-NFL side inappropriately makes

Expenses are not shared, profits and losses are not shared, local radio
and televisions revenues are not shared, luxury box revenues are not
shares, and parking and concessions revenue are not shared.

Id; see also Goldman Article, supra note 14, at 763 (examining teams as indepen-
dent marketplace entities that have personal stakes in terms of separate profits and
losses); Jacobs Article, supra note 170, at 43 (noting that NFL teams compete in a
variety of economically meaningful ways). But see Roberts '86 Tulane Article, supra
note 71 (considering pooling of team revenues into league pot).

185. See LazaroffASU Article, supra note 32, at 963-64 (considering non-reve-
nue oriented ways in which teams compete); Lazaroff Fordham Article, supra note
170, at 169 (citing judicial opinion that lists additional ways in which professional
sports teams compete); Goldman Article, supra note 14, at 758 (finding that teams
make their own decisions and affect their own profitability when considering ticket
prices, player acquisitions and salaries, and hiring of coaches and front office per-
sonnel); Jacobs Article, supra note 170, at 45-46 (considering team competition
that must be quelled by league rules).

186. See Lazaroff ASU Article, supra note 32, at 965 (downplaying function
over form argument). For a further discussion on the function over form argu-
ment, see supra note 132 and accompanying text.

187. See Lazaroff ASU Article, supra note 32, at 965 (commenting that "An
overly expansive and rather imaginative reading" of Copperweld is necessary to find
that it supports Roberts' view); Goldman Article, supra note 14, at 787 (arguing
against Weistart's reading of Copperweld); Jacobs Article, supra note 170, at 43
(characterizing Pro-NFL's view of Copperweld as flawed); Edelman Article, supra
note 170, at 926 ("Not only does denying the 'single entity defense' conform to the
Supreme Court's earlier holding in Capperweld, but this conclusion is sound public
policy.").

188. See Lazaroff ASU Article, supra note 32, at 965 (stressing express limita-
tions in holding of Copperweld majority); Goldman Article, supra note 14, at 793-94
(arguing that Copperweld supports Pro-American Needle viewpoints) ;Jacobs Article,
supra note 170, at 35-37 (highlighting narrowness of Copperweld).

189. See, e.g., Lazaroff ASU Article, supra note 32, at 965-66 (considering Cop-
perweld language). Lazaroff notes that, "The idea that a parent company may 'as-
sert full control at any moment if the subsidiary fails to act in the parent's best
interests' was critical to the [Copperweld] majority's view." Id. He then notes that,
"In contrast, neither the league office nor any team within a league may simply
Iassert full control' over another team whenever it chooses." Id. at 966.
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too much of the Copperweld Court's "unity of interest" line of
reasoning. 190

Nor does Copperweld stand for the functional, economic reality-
based approach advocated by Dean Roberts, according to the Pro-
American Needle side.' 91 Rather, Copperweld presents a structured,
formal review of business relationships without rising to the level of
"form over function. ' 192 Even Copperweld's progeny, it is argued, has
not affected its application to sports leagues. 193 Lazaroff concludes
this line of reasoning by stating that, "Rather than characterize the
status of teams within a league as the equivalent of a parent and its
wholly-owned subsidiary, it seems more accurate to view them as
independent firms whose cooperation produces a new and some-
what different product than any could produce alone."194

After refuting the single entity defense, the Pro-American Nee-
dle argument turns to the application of Section I to professional
sports leagues. 195 They believe sports league antitrust cases should
always result in a rule of reason analysis. 196 Generally, this ap-

190. See id. at 966 (casting doubt on Roberts' use of Copperweld's unity of inter-
est reasoning to support his conclusions); Goldman Article, supra note 14, at 796
(applying unity of interest reasoning to sports leagues); Jacobs article, supra note
170, at 37 (arguing that unity of interest reasoning does not support Pro-NFL
side); Edelman Article, supra note 170, at 893 (discounting complete unity of inter-
est in sports leagues).

191. SeeJacobs Article, supra note 170, at 41 (noting that Copperweld court did
not adopt Dean Roberts' approach and actually paid no attention to economic
realities of business relationships).

192. See Jacobs Article, supra note 170, at 41-42 (describing formal aspects,
such as direct ownership, focused on by Copperweld court).

193. See LazaroffASU Article, supra note 32, at 970 (" [I]f [Copperweld] has had
any effect on judicial treatment of teams within a league for antitrust purposes,
that effect is not apparent from the recent cases.");Jacobs Article, supra note 170,
at 37-39 (contending that case law since Copperweld does not help Pro-NFL argu-
ment); Goldman Article, supra note 14, at 771 ("Professor Roberts' standard ... is
inconsistent with Supreme Court authority.").

194. Lazaroff ASU Article, supra note 32, at 964. This quote is buttressed by
arguments against applying Copperweld in the league context. See id. at 965-70 (pro-
viding reasons not to apply Copperweld to leagues). For instance, Lazaroff notes
that Copperweld was limited to the parent-subsidiary context, because a parent can
assert full control over a subsidiary at any time - something the NFL cannot do.
See id. at 965-66 (explaining assertion of full control by parent). Professor Jacobs
concludes by proclaiming that "[Copperweld] thus provides no support whatsoever
to the advocates of single-entity treatment for professional sports leagues." Jacobs
Article, supra note 170, at 37.

195. See, e.g., Lazaroff ASU Article, supra note 32, at 970 (shifting analysis
from single entity theory to rule of reason application).

196. See, e.g., LazaroffASU Aricle, supra note 32, at 972 (discussing prevalence
of rule of reason and referring to it as foundation of antitrust analysis). Professor
Lazaroff is not arguing for the per se invalidity of all professional sports league
rules, but rather, for a cautious rule of reason approach to each league decision.
See id. at 963 (advocating for rule of reason approach). This approach, he argues,
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proach tends to be preferable because sports league antitrust issues
are confusing and have generated incongruous results.19 7 This un-
certainty militates in favor of a rule of reason approach instead of a
per se rule approach. l9 8

Lobbying further for a rule of reason approach, Professor
Lazaroff notes that, "Although efficiencies may be realized from the
contractual arrangements entered into by [league teams], there is
also potential for anticompetitive consequences."19 9 Similarly, the
Supreme Court prefers a rule of reason approach, except in a nar-
row category of cases that have nothing to do with the NFL and its
teams. 200 Lazaroff concludes by proclaiming that, not only do the
facts warrant a rule of reason analysis for professional sports
leagues, but the desire to avoid negative policy implications also ra-
tionalizes this approach. 20 1

will neither insulate all intra-league practices nor, at the other extreme, condemn
all of them. See id. at 963-64 (discussing effects of rule of reason approach). As
such, the standard rule of reason analysis would be the happy medium that allows
"an antitrust plaintiff to proffer evidence to support a claim that the challenged
practice is, on balance, unreasonable." Id. at 964.

197. For a further discussion of the uncertainty concerning the application of
antitrust law to profession sports league, see supra notes 76-78, 92-94 and accompa-
nying text.

198. See Lazaroff ASU Article, supra note 32, at 975 (noting that analysis of
sports league practices should follow rule of reason approach because unique
structure of league sports has caused courts to be reluctant to apply per se rule);
Lazaroff Fordham Article, supra note 170, at 175-76 (arguing for rule of reason
approach to professional sports leagues); Goldman Article, supra note 14, at 796
(advocating for rule of reason approach to sports leagues because of important
questions per se rule will miss); Jacobs Article, supra note 170, at 44 (explaining
negatives to abandoning rule of reason approach).

199. Lazaroff ASU Article, supra note 32, at 964. Lazaroff warns that "Fans
may have real choices and be insulated from the 'take it or leave it' attitude that
might flow from monopoly of significant market power." Id. at 964-65.

200. See id. at 971 (noting cases where Supreme Court relied on per se rules
to resolve antitrust disputes). Only in cases where the illegality if the alleged con-
duct is so inherently anticompetitive - i.e. price fixing - does the Court prefer a
per se rule approach. See id. (explaining reasons for per se rule in narrow, inher-
ently anticompetitive circumstances). Rather, the Court has placed emphasis
upon the rule of reason approach as "the main guidepost of antitrust analysis." Id.
at 972. The Court prefers this approach because it takes all things into account
when balancing the "procompetitive and anticompetitive effects" of the challenged
practice. Id.

201. See id. at 984 (summarizing reasons not to adopt Roberts' approach).
Lazaroff points out that, if courts were to adopt a per se rule of allowing sports
leagues to operate without Section I scrutiny, they would, in later cases, "fail to
even consider the anticompetitive effects of intraleague practices and the accom-
panying adverse effect on consumer wealth." Id. He argues that rule of reason
analysis is absolutely necessary because, while certain league agreements, such as
the scheduling of games and the adoption of rules of play, may be valid and pro-
duce no anticompetitive effect, other agreements may have significant anticompe-
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The Pro-American Needle supporters then present an exten-
sive parade of horribles that would result if Roberts' proposed per
se rule is adopted. 20 2 For instance, Professor Lazaroff argues that a
per se rule would completely insulate intraleague practices from
Section I scrutiny.20 3 Similarly, Professor Jacobs maintains that,
contrary to the Pro-NFL argument, a per se approach would not
achieve the goals of the consumer welfare model.20 4 Finally, Profes-
sor Goldman asserts that a per se approach would fail to address
numerous considerations in future cases, such as the possible rea-
sonableness of the action. 20 5

The Pro-American Needle argument also finds support from
the courts. 20 6 Indeed, the Pro-NFL side has conceded that the ma-
jority of judicial decisions interpreting the Section I status of sports
leagues follows the Pro-American Needle argument.20 7 One such
case is Sullivan H! v. Nat' Football League.2° 8 In Sullivan, a team
owner sued the league claiming that its policy against public owner-
ship of teams illegally prevented him from selling a minority share

titive effects and need to be judicially scrutinized. See id. at 986 (arguing that per
se rule should not be applied even if it is appropriate for some league decisions).

202. See id. at 963 (giving reasons in favor of adopting rule of reason instead
of per se rule); Goldman Article, supra note 14, at 777 (detailing negative effects
that would result following application of per se rule); Jacobs Article, supra note
170, at 47 n.85 (discussing reasons for courts' acceptance of rule of reason over
per se approach).

203. See Lazaroff ASU Article, supra note 32, at 963 (citing Roberts' tendency
to minimize important business aspects in an effort to insulate leagues from Sec-
tion I scrutiny as reason to reject per se approach). Professor Lazaroff believes it is
more appropriate to allow an antitrust plaintiff to proffer evidence in support of
his claim then to bar him at the summary judgment stage. See id. at 964 (advocat-
ing for allowing plaintiff to present evidence to determine if challenged practice is
unreasonable).

204. SeeJacobs Article, supra note 170, at 48-49 (framing per se rule versus
rule of reason issue as one concerning consumer welfare). Professor Jacobs then
lists numerous Supreme Court antitrust cases in which a per se rule was rejected
because the Court found it more appropriate to delve into the possible effects on
consumer welfare, rather than create a blanket per se rule for all similar situations.
See id. at 50-53 (listing Supreme Court cases rejecting per se rule in antitrust
context).

205. See Goldman Article, supra note 14, at 778 ("[A per se standard] fails to
recognize the significance of co-venturers' independent market-place identities,
mistakenly assumes that joint ventures will always further consumer welfare, and
threatens to make all vertical restraints per se legal and overrule other major bod-
ies of established precedent.").

206. See id. at Section II-B (examining judicial treatment of single entity
theory).

207. For a further discussion on the Pro-NFL side's concession that judicial
weight backs the Pro-American Needle argument, see supra note 149 and accompa-
nying text.

208. 34 F.3d 1091, 1099 (1st Cir. 1994).
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in his team. 20 9 The First Circuit found that, under Copperweld, a pre-
sumption of single entity status for sports leagues does not exist
because the teams are not the league's subsidiaries. 210

The court resolved the single entity issue by asking whether or
not the league's teams could compete with each other in the mar-
ket in which the owner was alleging injury.211 After analyzing the
league's structure and the relevant market, the court found that
teams could indeed compete with each other, economically as well
as athletically.2 12 Finding that NFL teams constitute separate enti-
ties that compete against each other in an economic sense gave the
First Circuit a plurality of actors, and allowed it to conclude that the
NFL's public ownership policy constituted an unreasonable re-
straint of trade. 21 3

Another case that adopts the Pro-American Needle point of
view is Los Angeles Mem'l Coliseum Comm'n v. Nat'l Football League.2 14

In LA Coliseum, the officials of a sports arena alleged that an NFL
rule restricting stadium tenancy violated antitrust law.2 15 The court
again looked to defining the proper market as well as the single

209. See id. at 1096 (claiming NFL violated Sherman Act by preventing Sulli-
van from selling his forty-nine percent share to public in equity offering). Al-
though the league did not have an official policy against public ownership of
teams, the commissioner wrote to the owner and strongly advised against such a
move. See id. Consequently, the owner had to sell his team at a fire sale price. See
id. He then brought an antitrust action against the league, contending that its
public ownership rule, or policy, was a conspiracy in restraint of trade. See id.

210. See id. at 1099 (detailing court's rejection of NFL's Copperweld argument).
But see Williams Dissent, supra note 155 (finding credence in NFL's Copperweld
argument).

211. See Sullivan, 34 F.3d at 1099 ("The question [is]... whether or not the
evidence can support a finding that NFL teams compete against each other for the
sale of their ownership interests."). The court concluded on this issue by stating
that, "The jury's finding that there exists competition between teams for the sale of
ownership interests was based on sufficient evidence." Id.

212. See id (maintaining that critical inquiry is whether alleged conspirators
have unity of interest). The court noted that "NFL member clubs compete in sev-
eral ways off the field, which itself tends to show that the teams pursue diverse
interests and thus are not a single enterprise under [Section I]." Id.

213. See id. at 1099-1103 (finding that league-wide policy to restrict public
ownership of teams violated Section I). One factor weighing on the court's reason-
ing was that the policy produced anti-competitive market effects. See id. at 1101
(listing negative effects of policy on market). It found that there was a market for
ownership interest in teams and the league's policy effectively injured competition
in that market. See id. at 1100 (defining relevant market and injury to that market
as a result of league anticompetitive action).

214. 726 F.2d 1381 (9th Cir. 1984).
215. See id. at 1385 (challenging NFL rule as unlawful restraint of trade in

violation of Section I). The NFL rule in question stated that no NFL team can
relocate to a venue within the home territory of another team without unanimous
approval of the other teams. See id. (detailing allegedly unlawful NFL rule).
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entity question. 216 In deciding the single entity issue, the Ninth Cir-
cuit found that the NFL constituted a group of separately owned
teams and not one entity.2 17

The court agreed that NFL teams must cooperate to produce a
product.21 8 Still, it found that NFL teams are "sufficiently indepen-
dent and competitive with one another to warrant rule of reason
scrutiny under [Section I]."219 In making its conclusion, the court
considered the separate ownership of the teams and the negative
policy implications that would result from a finding that the NFL
teams constitute one entity.220 Ultimately, the Ninth Circuit af-
firmed the district court's rejection of the NFL's single entity
defense. 221

IV. ORAL ARGUMENT
2 2 2

A. On Behalf of American Needle 223

Counsel for American Needle began his argument by solidi-
fying the issue presented in the case: whether a plurality of actors

216. See id. (identifying legal questions at issue in case).
217. See id. at 1388-89 (upholding district court's finding based on notion that

other organizations had been found to violate Section I through similar acts). The
court concluded by saying that, "While the NFL clubs have certain common pur-
poses, they do not operate as a single entity. NFL policies are not set by one indi-
vidual or parent corporation, but by the separate teams acting jointly." Id. The
court then cited Supreme Court authority to support its position that NFL teams
are separate entities and not a joint venture. See id. at 1388 (quoting Supreme
Court authority on issue).

218. See id. at 1389 ("It is true the NFL clubs must cooperate to a large extent
in their endeavor in producing a 'product' - the NFL season culminating in the
Super Bowl.").

219. Id. at 1399. The Ninth Circuit agreed with the district court that "The
unique nature of the business of professional football made application of a per se
rule inappropriate." Id. at 1387.

220. See id. at 1390 (listing reasoning points). In making its ruling, the court
relied on the fact that NFL teams are single entities and that profits and losses are
not shared, despite the common sharing of revenue. See id. (noting reasons for
rejecting single entity defense). Second, the court found that the teams compete
vigorously off the field for players, coaches, and management personnel. See id.
(finding ways in which teams compete and thus are not separate entities). Finally,
the court voiced concern that a contrary ruling would completely insulate the NFL
from Section I scrutiny. See id. at 1388 (citing policy reasons for rejecting NFL's
single entity defense).

221. See id. at 1389 (rejecting single entity defense by NFL).
222. See generally Oral Argument, supra note 9 (relating transcript of oral

argument). Oral argument in the American Needle case took place before the
Supreme Court on January 13, 2010. See id. at 1 (introducing case to Court for oral
argument).

223. See id. at 3 (introducing argument of Petitioner). Counsel for American
Needle was Glen D. Nager, Esq. See id. (introducing counsel for Petitioner). Mr.
Nager is a partner atJones Day and head of the firm's Issues and Appeals Practice.
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exists in the sports league context - i.e. whether Section I should
apply to sports leagues. 224 American Needle's chief allegation then
presented:

The 32 teams of the National Football League are sepa-
rately owned and controlled profit-making enterprises
.... The 32 teams of the National Football League have
entered into an agreement and control the use, collec-
tively, of the trademarks and logos of the individual teams.
And for that reason, there is concerted activity [between a
plurality of actors in violation of Section I] that is
involved.225

Much like Lazaroff and his supporters, Counsel for petitioner
spent much time arguing that Supreme Court precedent militates
in favor of American Needle's case. 226 While mainly arguing
against a single entity defense for sports leagues, counsel for peti-
tioner also strongly advocated, in a related argument, for a rule of
reason approach. 227 Ultimately, petitioner maintained that NFL
teams are separately owned entities coming together to make a de-
cision that restricts trade, and that such action is a fundamental
violation of Section .228

See Jones Day - Glen D. Nager, http://www.jonesday.com/gdnager/, (last visited
Jan. 25, 2010) (describing Mr. Nager's background and practice).

224. See Oral Argument, supra note 9, at 4-5 (identifying issue). Counsel for
Petitioner also identified the secondary issue of whether or not the agreement
between the teams to grant an exclusive license to Reebok constitutes concerted
activity under Section I. See id. at 20 (identifying secondary issue).

225. See id. at 3-5 (presenting petitioner's chief allegation of NFL's concerted
activity).

226. See id. at 4 (arguing that Supreme Court precedentjustifies a finding that
NFL's conduct amounted to horizontal restraints on competition in violation of
Section I).

227. See id. at 7 (presenting arguments against per se rule approach and for
rule of reason approach). Counsel for petitioner than stated that:

If something is deemed not to be concerted conduct, then it's per se, not
subject to Section I, and per se legal. And I think for the Court's jurispru-
dence over the last 30 years, the Court has been trying to get out of per se
rules and have a more focused inquiry into what the anticompetitive ef-
fects and pro-competitive effects of a particular restraint are.

Id.
228. See id. at 12 (proclaiming that separate nature of NFL teams necessitates

finding against league as single entity). Counsel for petitioner concluded by stat-
ing that:

[The teams of the NFL] are separate decision-makers joining together,
and they are making a decision about how they are going to jointly pro-
duce something or not produce something. And that's what makes is
concerted activity under this Court's consistent teachings. The distinc-
tion between unilateral activity under Section I and concerted activity
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B. On Behalf of the United States Government 229

The United States appeared as amicus curiae and supported
neither party. 230 Indeed, the government rejected the notion that

its position was "four square" in support of either party's theory of
the case or interpretation of the issue. 231 Nevertheless, the United
States conceded that the acts of the NFL looked a lot like the acts of
a single entity.23 2 Each team's seemingly lawful delegation of deci-
sion-making power to the Commissioner was the foundation of the
government's point of view. 233 The deputy solicitor general con-
cluded by proffering that, while the delegations of authority by all
thirty two teams to the commissioner looks like a single entity, the
concerted conduct of two teams acting alone looks more like a Sec-
tion I violation. 234

C. On Behalf of the NFL23 5

Respondent contends that the NFL is a lawful joint venture
whose decisions are unilateral venture actions and not the con-

under Section I has consistently been the distinction between ownership
integration of assets and contract integration of assets.

Id.
229. See id. at 28 (introducing argument of United States as amicus curiae).

Mr. Malcolm L. Stewart, Esq., deputy solicitor general, presented the argument for
the federal government. See id. (introducing Mr. Stewart).

230. See id. (beginning government's argument and showing that its intention
was to stay neutral).

231. See id. ("The United States is not four-square in support of either party's
theory in this case.").

232. See id. (noting that centralized decisions of league office look like con-
duct of single entity).

233. See id. at 28-29 (considering teams' delegation of decision making au-
thority to NFL commissioner and NFL Properties). The deputy solicitor general
then noted that:

If the commissioner, pursuant to [his] delegation of authority, decides
from which company to acquire paper for the League's offices or decides
what the weight scale for secretaries in the League offices should be, our
view is that that's the conduct of a single entity.

Id.
234. See id. at 31-32 (examining distinction that could decide case). The dep-

uty solicitor general concluded by noting that:
In our view, the NFL commissioner, when carrying out those functions on
behalf of the League, would be acting as a single entity, even though his
power was derived from the consent of the teams. But if the Jets and
Giants agreed among themselves as to what wages they would pay their
secretaries or from whom they would buy paper, that would be an entirely
different thing.

Id.
235. See id. at 37 (introducing argument of respondents). Counsel for the

NFL was Gregg H. Levy, Esq. See id. (introducing counsel for Respondents). Mr.
Levy is a partner at Covington & Burling LLP and is the chair of the firm's
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certed actions of the venture's members. 23 6 Counsel for respon-
dent then stressed that the decision by the joint venture to use its
intellectual property as a promotional tool was a lawful one.237

Much like Roberts and his Pro-NFL supporters, Counsel for respon-
dent urged that the teams of the NFL are not independent sources
of economic power. 238 He further argued that the NFL is not seek-
ing absolute immunity from antitrust claims, merely an appropriate
ruling on its organizational structure. 239 Counsel for respondent
concluded by analogizing the NFL to a law firm in order to drive
home his point that, although organizationally complicated, the
NFL is a single entity and should be afforded the same legal protec-
tions as other businesses. 240

litigation group. See Covington & Burling LLP - Biographies - Gregg H. Levy,
http://www.cov.com/glevy/ (last visited Jan. 25, 2010) (describing Mr. Levy's
background, practice, and professional experience).

236. See Oral Argument, supra note 9, at 38 (proposing the NFL is lawful joint
venture). Counsel for respondent opened by noting that:

There is no dispute that the NFL, including its licensing arm, NFL
Properties, is a lawful venture. If venture formation is not an issue, then
decisions by the venture about the venture's product are unilateral ven-
ture decisions, unilateral venture actions. They are not concerted actions
of the venture's members.

Id.
237. See id. at 39 (presenting respondent's venture promotion argument).

Counsel for Respondent posed the question, "How should the league, how should
the venture members, best promote the venture product?" Id. He then contended
that the decision was made to use the teams' licenses for their intellectual property
as a promotional tool, and that this decision was a lawful one. See id. (maintaining
that decision to grant Reebok exclusive apparel licenses was lawful one). Implicit
in this argument is the notion that the role of intellectual product licensing is to
promote the venture's product. See id. at 41 (defining venture choices on how to
promote venture product).

238. See id. at 44 (arguing that NFL teams are not economically indepen-
dent). Counsel for Respondent made this argument by stating that, "The purpose
of the licensing here is to promote the product. It's to promote the game. And
the NFL member clubs are not independent sources of economic power in gener-
ating that game." Id.

239. See id. at 47 (clarifying that respondent does not seek absolute bar to
antitrust claims). Counsel for respondent claimed that NFL is only seeking immu-
nity from Section I claims when its member clubs are competing in the market-
place as a single entity and that NFL is still open to subsequent Section II attack.
See id. at 48 (establishing limited antitrust immunity as scope of request).

240. See id. at 62-63 (analogizing NFL to law firm to show that decisions made
by NFL are akin to those of other lawful ventures). Counsel for respondent noted
that a law firm is a lawful venture that makes lawful decisions that restrict trade,
such as deciding to do or not do business with a certain client. See id. at 62 (offer-
ing law firm analogy to make lawful venture point). Conversely, he then notes that
the decision of two partners, who leave the firm and open their own practices, to
not do business with a certain potential client, is not the lawful decision of the
venture and is the kind of decision that should be subject to Section I review. See
id. (offering distinction between lawful and unlawful venture decisions). The posi-
tion of respondent is that the NFL teams acting together resemble the former,
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V. CONCLUSION

In the end, the single entity status of sports leagues, and the
application of antitrust law to sports leagues in general, presents a
jurisprudential challenge.2 41 Understandably, this is an area of the
law that has received much judicial and scholarly attention. 242 Most

notably, a passionate debate over the single entity question has
raged for years between two competing groups of distinguished
scholars.243 On May 24th, 2010, the Supreme Court reversed the
lower court opinion in a 9-0 decision, holding that although licens-
ing of intellectual property constitutes concerted action covered by
§ 1 of the Sherman Act, the competitive and non-aggregational eco-
nomic character of the NFL teams in a substance (as opposed to
form) analysis provides that the rule of reason should apply in this
case. 244

The ramifications of the Supreme Court's decision will forever
affect the way sports leagues operate and the way consumers and
other industries interact with them.245 The Pro-NFL side believes
that a professional sports league and its teams constitute a single
entity for antitrust purposes. 246 This side bases its argument on the
idea that league teams are functionally the same entity, with a com-
plete unity of interest, because they must cooperate to produce one
product.247 The Pro-NFL side would have the Supreme Court ap-
prove the NFL's single entity status, and grant sports leagues per se
antitrust legality in terms of Section I.248

lawful example, while two teams that act alone resemble the latter, unlawful exam-
ple. See id. at 62-63 (concluding that NFL's collective decision of how to promote
its product is decision of single entity).

241. For a further discussion of the ambiguity surrounding the application of
antitrust law to professional sports leagues, see supra notes 76-78, 92-94 and accom-
panying text.

242. For a further discussion of the judicial and scholarly treatment of anti-
trust issues pertaining to the NFL, see supra notes 105-221 and accompanying text.

243. For a further discussion of the intense debate over the single entity ques-
tion between the Pro-NFL and Pro-American Needle sides, see supra note 105-221
and accompanying text.

244. See American Needle Inc. v. National Football League, No. 08-661, slip
op. at 17-20. For a further discussion of American Needle, see supra notes 72-91 and
accompanying text.

245. For a further discussion of the importance of the Supreme Court's deci-
sion in American Needle, see supra notes 88-91 and accompanying text.

246. For a further discussion of the general Pro-NFL argument, see supra
notes 105-166 and accompanying text.

247. For a further discussion of the Pro-NFL side's single entity argument, see
supra notes 125-135 and accompanying text.

248. For a further discussion of the Pro-NFL side's per se rule argument, see
supra notes 136-149 and accompanying text.
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Conversely, the Pro-American Needle side finds that profes-
sional sports leagues and their teams are separate entities and are
capable of conspiring for antitrust purposes.249 This side bases its
argument on the idea that league teams are separately owned and
operated, have separate interests, and can produce an entertain-
ment product on their own and without the league. 250 The Pro-
American Needle side would have the Supreme Court deny the
NFL's single entity status and adopt a rule of reason approach in all
sports league antitrust cases.2 51

Ultimately, it seems appropriate to grant the NFL's single en-
tity request and afford its league rules per se legality in terms of
Section 1.252 The Pro-NFL side makes a strong argument when it
asserts that NFL teams, although technically separate entities, must
cooperate as one entity to produce the league product.2 53 No sin-
gle team can produce the product on its own and teams would have
little if any value outside the league context.25 4 Furthermore, since
consumer welfare is the goal of antitrust law, and a contrary ruling
would be injurious to consumer welfare, the Pro-NFL side is correct
in stating that the Court should rule in the NFL's favor. 255 Despite
judicial authority adverse to the NFL, the arguments of the Pro-NFL
commentators, which have generally been adopted by the NFL, are
compelling.

256

In refuting these points, the Pro-American Needle commenta-
tors promote form over function by overly relying on the separate
ownership of NFL teams.257 Also, their assertions about team viabil-
ity outside of the league context - i.e., through exhibitions and

249. For a further discussion of the general Pro-American Needle argument,
see supra notes 167-221 and accompanying text.

250. For a further discussion of the general Pro-American Needle argument,
see supra notes 167-221 and accompanying text.

251. For a further discussion of the Pro-American Needle side rule of reason
argument, see supra notes 195-205 and accompanying text.

252. For a further discussion of the Pro-NFL side's single entity argument, see
supra notes 125-135 and accompanying text.

253. For a further discussion of the Pro-NFL side's single entity argument, see
supra notes 125-135 and accompanying text.

254. For a further discussion of the Pro-NFL side's single entity argument, see
supra notes 125-135 and accompanying text.

255. For a further discussion of the Consumer Welfare Model, see supra notes
144-149 and accompanying text.

256. For a further discussion of the general Pro-NFL argument, see supra
notes 105-166 and accompanying text. For a further discussion ofjudicial opinion
adverse to the NFL, see supra note 150 and accompanying text. For the arguments
of the NFL in American Needle, see supra notes 235-240 and accompanying text.

257. For a further discussion of the Pro-American Needle side's separate own-
ership argument, see supra notes 183-186 and accompanying text.
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barnstorming - downplay the value of the league structure in the
eye of the consumer, as well as the increased cost of barnstorm-
ing.2 58 The Pro-American Needle side spends too much time con-
sidering the consequences of granting NFL single entity status and
per se protection and not enough time on the legal ramifications of
such a decision.2 59 Single entity status, they argue, would afford
professional sports leagues antitrust immunity.2 60 However, as
noted by counsel for the NFL at oral argument, affirmation of sin-
gle entity status would not make sports leagues immune from either
Section I or Section II suits. 261

Still, the Court does not favor per se rules and seems likely to
side with American Needle, thereby denying the NFL single entity
status.262Opting for a rule of reason analysis, of course, does not
automatically mean that the NFL's exclusive licensing contract is
illegal and that American Needle wins. 263 Rather, such a ruling

would only mean that American Needle can survive the summary
judgment stage and offer evidence as to the alleged unreasonable-
ness and anticompetitive nature of the NFL's contract with
Reebok.2 64 Ruling in this way would severely impact the NFL finan-
cially by requiring it to go through the costly antitrust discovery pro-
cess.265 Still, the NFL is more than capable of absorbing these costs,
and the Court may prefer to impose costs on an organization able
to bear them, rather than create a blanket rule that bars parties

258. For a further discussion of the Pro-American Needle side's external team
viability argument, see supra notes 173-182 and accompanying text.

259. For a further discussion of the Pro-American Needle policy based argu-
ment, see supra notes 202-205 and accompanying text.

260. For a further discussion of the Pro-American Needle policy based argu-
ment, see supa notes 202-205 and accompanying text.

261. See Roberts '86 Tulane Article, supra note 71, at 577-78 ("[The Pro-NFL
approach] does not imply immunity or exemption from Section I for the firm as a
whole. It merely recognizes that a league is a single firm subject to the same anti-
trust rules and restrictions as any other single firm. A league would not be insu-
lated from Section I should it conspire with other firms to restrain competition,
nor would it ever be insulated from valid Section II claims. Thus, erroneously
characterizing single entity status as an immunity or an exemption assumes that
the single entity defense is invalid."); Grauer Michigan Article, supra note 33, at 6
(arguing for single entity status and not for Section I or Section II immunity).

262. For a further discussion of the Court's disfavor towards per se rules, see
supra note 200 and accompanying text.

263. See Oral Argument, supra note 9, at 4-7 (discussing legal consequences of
Court's ruling).

264. See id. (discussing getting past summaryjudgment). For a further discus-
sion on Rule of Reason analysis, see supra notes 30 and 37 and accompanying text.

265. See Oral Argument, supra note 9, at 21 (quoting Justice Ginsburg as say-
ing that, "Once you say no [to a per se rule], it's got to be rule of reason analysis,
they you have discovery, which can be costly.").
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with legitimate claims from the court house.266 Ultimately, even
though this game has been played fiercely by both teams before the
Supreme Court, it is now been reversed and remanded to decide
who will win. 26 7

Constantine J. Avgiris*

266. For a further discussion of the NFL's popularity and profitability, see
supra notes 1-6 and accompanying text.

267. For a further discussion of the Supreme Court's review of American Nee-
dle, see supra notes 11-15 and 92-104 and accompanying text. For a further discus-
sion of the Pro-NFL argument, see supra notes 105-166 and accompanying text.
For a further discussion of the Pro-American Needle argument, see supra notes
167-221 and accompanying text.

* J.D. Candidate, May 2011, Villanova University School of Law; M.B.A. Can-
didate, December 2011, Villanova University School of Business; B.S.B.A., Boston
University, 2007.
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