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does not. The athlete may prefer, even with a likely higher insur-
ance premium cost, the private insurance company’s policy.

G. Leagues

There are two different types of league programs: one for the
benefit of players and the other for the benefit of teams. The NFL,
NBA and the NHL all operate league-administered disability plans
for the benefit of players in cases of permanent total disability.220
These plans are part of the collective bargaining agreements and
require teams to contribute money each year towards post-career
health or disability plans. Some of the plans are optional, yet in
others the players accrue accounts to be used in the case of health
problems under the plans based on their years of experience in the
league.

It is indisputable that a key to success for the Big Four is sus-
tainable fan knowledge and admiration for players and teams. One
important factor in such continuity is the health of the players. The
leagues’ success depends very much on the success of its recognized
stars.22! For example, when the NFL announced it was modifying a
rule that would prohibit “a defender on the ground who hasn’t
been blocked or fouled directly into the quarterback from lunging
or diving at the quarterback’s lower legs,” many people took to call-
ing it the “Tom Brady Rule.” The Tom Brady Rule was named for
the three-time Super Bowl winning quarterback of the New En-
gland Patriots who missed almost the entire 2008 season because of
an injury incurred in such a manner.222

In recent years, the NFL and NFL Players Association (NFLPA)
have been under intense scrutiny for their disability and pension
plans, which have allegedly left many retired players with insuffi-

220. See NFL CBA, supra note 5, at art. LI; see also NBA CBA, supra note 5, at
art. IV: Benefits, § 5; NHL CBA, supra note 5, at art. 23.

221. See Michael Hiestand, NBA Playoff Ratings Are Looking Up, USA Topay,
May 26, 2009, at 3C (explaining that 2009 NBA playoff television ratings were up
from previous years, with many contributing boost to playoff performances of
Cleveland Cavaliers’ LeBron James and Los Angeles Lakers’ Kobe Bryant). In ad-
dition, five of the six highest rated NBA Finals included Michael Jordan of the
Chicago Bulls, one of the world's most famous athletes. The 2009 Stanley Cup
Finals between the Pittsburgh Penguins and the Detroit Red Wings recorded some
of the highest television ratings in years, in large part because of the presence of
Pitsburgh’s young stars Sidney Crosby and Evgeni Malkin. See Dan Steinberg, Hot
Series Nets Big TV Ratings, WasH. Post, May 12, 2009, at D04 (emphasizing impor-
tance of star players during playoffs).

222. See Christopher L. Gasper, Brady Rule: Steps Taken to Protect QBs’ Knees,
Boston GLOBE, Mar. 24, 2009, at C1 (implying that rule protecting quarterback’s
legs was result of Tom Brady injury).
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cient health care and benefits.222 Ultimately, it is a superior busi-
ness practice for the NFL to ensure the prolonged health and well
being of its players, not only for the health of its players but also to
avoid public relations controversies.??* Encouraging and adminis-
tering disability insurance policies and programs for players helps
to achieve these goals.

As mentioned earlier, the NFL does not guarantee much of its
contracts, due in large part to the high injury rates and roster turn-
over in the sport. By encouraging players to insure the un-
guaranteed portions of their contracts, the NFL can maintain its
status quo.?2> Effectively, the league and its teams can shift the bur-
den of the player’s future earnings to the player and continue to
operate a system that is financially beneficial to the teams and the
league.

There are also league-wide programs for the benefit of the
teams, should they be required to continue paying the contract of a
disabled player, as mentioned earlier in the Mark Teixera and C.C.
Sabathia examples.226 These policies generally only cover tempo-
rary total disability. These policies do not have to be collectively
bargained since they do not affect the wages, hours or terms and
conditions of employment of the players.22? Consequently, the de-
tails of these programs are less available. It has been reported that
the NBA group program through MetLife insures the top one hun-
dred and fifty salaries in the league but gives MetLife the right to
exclude fourteen players they deem to be high-risk.228

By creating a league-wide program, whereby each team con-
tributes to the premium costs, it allows teams to have insurance cov-
erage where they might otherwise be taking unnecessary risks. In

223. See Brett Edwin LoVellette, “Mortal [K]ombat in Cleats”: An Examination of
the Effectiveness of the National Football League’s Disability Plan and Its Impact on Retired
Players, 36 Pepp. L. Rev. 1101 (2009); A. Jason Huebinger, Beyond the Injured Reserve:
The Struggle Facing Former NFL Players in Obtaining Much Needed Disability Assistance,
16 Sports Law. J. 279 (2009); Bryan Lipsky, Dealing with the NFL’s Concussion
Problems of Yesterday, Today, and Tomorrow, 18 ForpHAM INTELL. PROP. MEDIA & ENT.
LJ. 959 (2008).

224. See Lipsky, supra note 225 (detailing how NFL players can lack benefits).

225. See HCC Specialty Underwriters, supra note 81.

226. For further discussion on this topic, see supra notes 17-30 and accompany-
ing text.

227. See 9 U.S.C. §158(d). See also United Mine Workers of America v. Pen-
nington, 381 U.S. 676 (1965) and Brown v. Pro Football Inc., 518 U.S. 231 (1996).

228. See Matt Watson, Insurance Problems May Keep Luol Deng Out of 2012 Olym-
pics, http://nba.fanhouse.com/2008/08/28/insurance-problems-may-keep-loul-
deng-out-of-2012-olympics/ (last visited Jan. 23, 2010) (noting Deng has been ex-
cluded from coverage due to large outstanding money to be paid and back injury).
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the same way that the NCAA is able to spread risk and costs through
its many member institutions, leagues and their member clubs do
the same thing. By administering one collective league program, it
saves teams the costs of purchasing policies for themselves.

H. Teams

As stated earlier, Big 4 teams pay out close to ten billion dollars
annually in player compensation. Yet, despite the massive invest-
ment made in player personnel, it is still a very unsure investment:
the average career in the Big Four ranges from 3.5 to 5.6 years and
the rate of injuries has continually increased.?2® As a result, teams
use disability insurance policies to help protect against the fact that
in most cases, if a highly paid player is injured, the team must still
pay him. As a result, insurance policies help to reduce the risk of
having a large financial obligation.?3°

For that same reason, disability insurance can also help reduce
some of the pressure agents may feel to get a long-term, high-in-
come deal done. It can help prevent contract disputes and hold-
outs, situations teams certainly try to avoid. Conceivably, if a player
has a policy that allows him to recover a considerable sum of money
despite not having agreed to a long-term contract, he is less likely to
feel the need to holdout and demand a new contract to the relief of
the team.?3! In addition, teams have no interest in seeing players
hurt and uncompensated. For the same reasons leagues look to
avoid embarrassing situations of disabled alumni, teams should

229. See Dustin Dow, Much Pain, No Gain?, CINCINNATI. ENQUIRER, July 1,
2007, at 1C (providing that average NFL career is about 3.5 years); see also Rob
Hiaasen, Getting All the Breaks; As Head Trainer, Bill Tessendorf Works to Get Sidelined
Ravens Back in the Game, BALT. SUN, Dec. 28, 2002, at 1D (emphasizing difficulty in
keeping some players on field); David Parkinson, When the Lights Go Out, THE
GLOBE AND MaiL, Sept. 18, 2008, at 17 (discussing NHL players’ difficulty in fi-
nances); Salary Inflation Caused NHL Troubles, BuFFALO NEws, Nov. 21, 2004, at C4
(explaining that average NHL career is about five years); Mark Montieth, NBA
Draft — High Hopes, IND. STaR, June 25, 2006, at 1C (explaining that average NBA
career is about four years); Desmond Ryan, Basketball Dreamers Come up Against Real-
ity, PHILA. INQUIRER, Dec. 31, 2005, at CO1 (discussing reality that NBA careers are
often short); Sam Roberts, fust How Long Does the Average Career Last? N.Y. TimEs,
July 15, 2007, at SP6 (concluding that average MLB career is about 5.6 years).

230. See Michael S. Schmidt, Baseball Injuries Rise, and Reason Is a Mystery, N.Y.
TiMEs, July 7, 2009, at Al (discussing baseball injuries increasing for unknown rea-
son); see also Erik Spanberg, Sidelined! CHRISTIAN SCIENCE MONITOR, Aug. 5, 2004, at
11 (detailing amount of injuries found in sports now); Bodychecking Raises Risk of
Concussion, Study Says, THE GLOBE AND MAIL, July 22, 2003, at S2 (emphasizing
growing frequency of injury problems in four major sports).

231. See HCC Specialty Underwriters, supra note 81.
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work to ensure that their players are adequately covered for post-
career health and financial well-being.

An additional area in which teams and leagues have commin-
gled insurance interests is out-of-league competitions, namely the
Olympics, World Baseball Classic or World Cup. These competi-
tions provide a debatable benefit to the leagues and teams certainly
provide plenty of risk to the players and the contracts associated
with those players.232

Olympic competitions are held entirely outside the control or
direction of the professional sports leagues where athletes are typi-
cally involved, specifically the NBA and NHL. The involvement in
the Olympics has been so important to NHL players that the topic
is included in the NHL CBA.2%2 In addition to the Olympics, many
NHL players also participate in the International Ice Hockey Feder-
ation’s (IIHF) World Cup. The IIHF provision in the NHL CBA
explicitly states that Clubs will permit players to participate so long
as the ITHF or the player’s national team agrees to insure the re-
maining value of the player’s contract and any potential loss of
earning capacity for the player.2*¢ The Olympics provision in the
NHL CBA merely states that the parties will work towards a mutu-
ally agreeable solution and indications have been that the terms
must be the same as other ITHF contests.235

Additionally, although the NBA’s CBA does not specially ad-
dress Olympic participation, basketball players have also had to
reach mutual agreeable arrangements in order to compete for
medals. As mentioned in the previous section, the NBA’s group

232. See id.

233. See Shelly Anderson, Sports is Cultural Equalizer, PITTSBURGH PosT-Ga-
ZETTE, Apr. 14, 2006, at F2 (discussing significance of Olympics to hockey players).
See NHL CBA, ArT. 24, International Hockey 111 (2005), available at http://
www.nhlpa.com/About-Us/CBA/ In addition, one of the NHL’s biggest stars,
Washington Capital forward Alex Ovechkin, has said he would risk suspension or
even consider leaving the NHL if it did not agree to let the players play in the 2014
Olympics in Ovechkin’s home country of Russia. SeeJeff Klein, Ovechkin Not Waver-
ing On Support of Olympics, N.Y. Times, Oct. 9, 2009, at B11 (detailing Ovechkin’s
interest in Olympics).

234. See NHL CBA, supra note 233, at 111 (explaining insurance of players by
national teams).

235. See Greg Wyshynski, Agent: NHL Won't Pay Players Hurt in Olympic Camps,
YAHOO! SporTs, Aug. 5, 2009, http://sports.yahoo.com/nhl/blog/puck_daddy/
post/Agent-NHL-won-rsquo-t-pay-players-hurt-in-Olymp?urn=nhl, 180950 (explain-
ing that in August of 2009 it was reported that NHL would not pay players hurt
during Olympics because of insurance disputes). The problem seems to have at
least been partially resolved as Hockey Canada, the Canadian national team,
agreed to fully cover its players. See NHL.com Staff, Hockey Canada to Fully Cover
Players, Aug. 21, 2009, http://www.nhl.com/ice/news.htm?id=480104 (indicating
reluctance of national teams to insure players).
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insurance policy allows MetLife to exclude fourteen of the top one
hundred and fifty players from insurance coverage. When the Chi-
cago Bulls and star forward Luol Deng agreed to a seventy one mil-
lion dollar contract prior to the 2008 season, MetLife chose to
exclude coverage of Deng’s contract due to a previous back in-
jury.2%6 The exclusion raised concerns about Deng’s possible par-
ticipation for Great Britain when London hosts the 2012 Olympics.
The issue was resolved when Great Britain Basketball agreed to pro-
vide insurance coverage for Deng’s contract.?37

Meanwhile, the World Baseball Classic is an international base-
ball tournament sanctioned by the International Baseball Federa-
tion (IBAF) and created by MLB, the MLBPA, Nippon Professional
Baseball (Japan) and the Korean Baseball Organization.2%® Conse-
quently, MLB strongly encourages its players to participate. Never-
theless, several major players were unable to participate in the 2009
World Baseball Classic because of insurance issues, including Albert
Pujols and Johan Santana.?3® In general, teams will want the na-
tional team or governing body to obtain insurance on the player’s
contract. If the player is a current free agent, he may have to
purchase his own insurance protecting possible future earnings.

Teams must understandably act prudently and aggressively in
protecting their own interests. For example, after American de-
fender Oguchi Onyewu tore his patellar tendon in a World Cup
qualifier. AC Milan, the team for whom Onyewu played, said it
would demand compensation from the US Soccer Federation for
an injury likely to keep Onyewu sidelined for four months.240

I. Athletes

In general, contracts in MLB, the NBA and the NHL are guar-
anteed, relieving a player of any concern about the probability of
his future earnings. However, before a player signs a major con-

236. See Watson, supra note 228. (discussing MetLife decision to exclude Deng
and his contract extension from coverage).

237. See id. (outlining solution to issue of insuring Luol Deng at around
$500,000 each summer).

238. See World Baseball Classic Tournament Rules and Regulations, http://
web.worldbaseballclassic.com/about/rules.jsp (last visited Oct. 19, 2009) (describ-
ing organization of World Baseball Classic).

239. See Kevin Baxter, World Baseball Classic is a Mixed Bag, L.A. TiMEs, Mar. 4,
2009, at C1 (listing players unable to play in WBC due to insurance issues).

240. See Milan to Seek Damages From US After Oguchi Onyewu Injures Knee, THE
Guarpian, Oct. 15, 2009, http://www.guardian.co.uk/football/2009/0ct/15/mi-
lan-damages-oguchi-onyewu-knee-injury (emphasizing displeasure by European
club at World Cup related injury).
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tract, they most likely have many worries about the possibility of a
major pay day. Considering the injury and success rates in profes-
sional sports, one of the athlete’s best tools for protecting them-
selves against the possibility that an injury will derail their career is
disability insurance. Disability insurance can provide a player with
the assurance that they need not rush to accept a subpar contract
offer and can continue to play at maximum effort without fear of a
financially crippling injury.24!

Nonetheless, in the sport with the highest injury rate and short-
est careers, the NFL, most of the compensation in a contract is not
guaranteed.?4?2 Consequently, it is very important that NFL players
consider disability insurance policies to lower the risk associated
with their future earnings.

As discussed earlier, student-athletes should obtain quotes
from both, and compare the costs and maximum amount of insur-
ance coverage provided. The studentathlete who is declined by the
NCAA program (based on ability, projected draft status, injury or
other risk factor) may also want to consider a private insurance pol-
icy. Further, the student-athlete may also want to supplement an
NCAA policy with a private policy, given that the NCAA has maxi-
mum amounts of coverage and, in certain situations, the student-
athlete may have a greater insurable interest.243

J. Unions

A union, as the exclusive representative of the workers, must,
in good faith, act on behalf of the employees in negotiating the
terms and conditions of employment.244¢ Fundamentally, a union
exists because of and for the employees and must do whatever it
legally can to protect the interests of those employees.245 There-

241. See HCC Specialty Underwriters, supra note 81.

242, See id.

243. See id. For example, the top overall pick in the NFL or NBA draft, often
has significant off-the-field or off-the-court value in marketing and endorsements,
thereby justifying more insurance. See id.

244. See Chaffeurs, Teamsters and Helpers, Local No. 391 v. Terry, 494 U.S.
558, 561 (1990) (explaining role of union and ways for employees to seek reme-
dies from them).

245. See 29 U.S.C.A. §159(a) (describing general union duties); see also
Humphrey v. Moore, 375 U.S. 335 (1964).

The National Labor Relations Act has been interpreted to impose ‘duty

of fair representation’ (DFR) on labor unions, which union breaches

when its conduct toward member of bargaining unit is arbitrary, discrimi-

natory, or in bad faith; this duty extends to challenges leveled not only at
union’s contract administration and enforcement efforts but at its negoti-
ation activities as well.
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fore, for many of the same reasons that it makes sense for players to
obtain disability insurance policies, it makes sense for the unions to
encourage players to take out such policies, namely to ensure the
long-term financial well-being of the athlete.

As part of the CBAs, the unions are responsible for negotiating
and monitoring retirement and insurance benefits.24¢ As a result, it
is ultimately the union’s responsibility to promote and ensure the
physical and financial health of its player-members. Nevertheless,
the case could be made that the unions, particularly the NFLPA,
have not made a major issue out of disability and retirement bene-
fits. By encouraging player-members to instead take out disability
insurance policies on their own, it shifts the burden of protection to
the player.24” As a result the union might not have to consider it a
major issue of contention during the collective bargaining process.

VII. Tuae Gray AREA- LITIGATION

There are very few cases involving athlete disability insurance
policies that have not resulted in a settlement. The majority of disa-
bility insurance disputes are settled or resolved in arbitration and
the results of those decisions do not become public.24® As a result,
it is quite difficult for those not working in the insurance field to
have a good grasp of the expected costs, payouts or rejection rates
with regards to disability insurance policies. The few litigated cases
discussed below are important because they show the type of issues
that can be raised during disability insurance disputes.

A. Misrepresentation by Athlete or Pre-Existing Conditions

In Boston Mutual v. New York Islanders, Brett Lindros was drafted
as the ninth overall pick in the 1994 NHL Draft, the younger
brother of then-emerging star and the 1991 Ist overall pick Eric
Lindros of the Philadelphia Flyers.24® A few months later, the Is-
Janders submitted an application to Boston Mutual Insurance Com-
pany to insure Lindros for temporary total disability as part of the

Id.

246. NFLPA - Our History, hup://www.nflplayers.com/about-us/ (last visited
July 30, 2009) and About the NBPA, available at http://www.nbpa.org/about-us (last
visited July 30, 2009).

247. See HCC Specialty Underwriters, supra note 81.

248. See id.

249. See Boston Mutt. Ins. Co. v. New York Islanders Hockey Club, L.P., 165
F.3d 93 (1st Cir. 1999) (addressing that insurance companies are not responsible
to make sure applications are filled out correctly).
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NHL’s group insurance plan.25¢ As part of the application, the Is-
landers filled out a detailed medical history on Lindros.25! The ap-
proved application failed to disclose that Lindros had suffered
three fairly serious concussions in the previous year and that he had
received medical care for them.252

Lindros began playing for the Islanders in the spring of 1995.
From that time through November 1995, Lindros suffered three
more serious concussions.?’3> When Lindros was forced to retire
later that year, “the Islanders filed a claim under the insurance pol-
icy, seeking to recover approximately $4.3 million — the bulk of Lin-
dros’ salary for the period remaining in his five-year contract
term.”25¢ Under the policy, Boston Mutual would reimburse the
team for eighty percent of Lindros’s salary during his disability
once the Islanders met the deductible and he missed thirty consec-
utive regular season games because of the disability.?5 Boston Mu-
tual denied the claim on the grounds that the Islanders failed to
reveal Lindros’s three previous concussions, which it deemed rele-
vant information on the initial insurance application.2%¢

Boston Mutual filed suit to rescind the policy, and was granted
summary judgment in Massachusetts District Court.?5? Under Mas-
sachusetts law, an insurance company can void a policy based on
misrepresentation of the insured if one of two prongs are met
under Massachusetts state insurance law: (1) the misrepresentation
or warranty is made with actual intent to deceive or (2) the matter
either misrepresented or increased the risk of loss.2*® The First Cir-
cuit Court of Appeals reviewed the district court decision de novo to
determine if either of the prongs was met.25°

The circuit court affirmed the holding of the district court.2%°
First, it found that the Islanders conduct was “indisputably reckless”
and “careless in the extreme.” The Court then considered whether

250. See id. at 94 (providing insurance application process for Brett Lindros).

251. See id. at 95 (explaining detailed medical reporting required in insur-
ance application process).

252. See id. (indicating that Islanders failed to disclose certain information).
253. See id. (depicting mounting number of concussions).

254. See id. (describing Islanders’ attempt at making insurance claim on
Lindros).

255. See id. (explaining insurance policy provisions).

256. See id. (describing reasoning for denial of insurance claim).

257. See id. at 96 (presenting origins of lawsuit to reclaim policy).

258. See id. (detailing Massachusetts law in regard effect of misrepresentation
by insured (citing Mass. Gen Laws ch. 175 § 186 (1998)).

259. See id. (setting forth standard of review).

260. See id. at 99 (affirming lower court decision).
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the Islanders misrepresentation was material as a matter of Massa-
chusetts’s insurance law to warrant the lower court’s grant of sum-
mary judgment for the insurance company.26! Although the
Islanders claimed that Boston Mutual would have underwritten the
same policy had Lindros’s past concussions been disclosed,?62 the
court held that Massachusetts law “does not go so far as to require
proof by the insurer that it would have acted differently.”?63 Also,
though the determination as to whether a misstatement on an in-
surance form increases the insurer’s risk of loss is normally a ques-
tion of fact, Massachusetts law allows such an issue to be resolved as
a matter of law if “the health condition or occurrence falsely con-
cealed is objectively serious enough that no reasonable person
could doubt that it increased the risk of loss.”?6¢ Considering that
the Islanders’ own expert witness doctor admitted that a history of
concussions increases the health risks to those players, the First Cir-
cuit affirmed summary judgment, finding that the misrepresenta-
tions were material and increased the risk of loss to Boston
Mutual.?65

B. Statute of Limitations for Claims: Smagala v. Owen?66

After two mostly unproductive seasons with the Dallas Cow-
boys, Stanley Smagala, a defensive back, signed with the Pittsburgh
Steelers prior to the 1992 season.?67 Smagala signed a one-year
deal with a base salary of $160,000 and a signing bonus for

261. See id. at 97 (agreeing with district judge based on facts of case). “A false
answer is material if the matter misrepresented increased the risk of loss’ for the
insurer.” Id. (citing § 186). Discussing the Massachusetts standard for “actual in-
tent to deceive,” the court stated:

In general, a false answer does not itself automatically prove deceitful

intent- the mistake could easily be a reasonable one or merely negligent.

At the other end of the spectrum, a false statement in an insurance pol-

icy, known by the applicant to be untrue and deliberately intended to

induce reliance on the false statement, indicates actual deceit.

Id. at 96 (reviewing standard for intent to deceive under Massachusetts state law
(citing Danca v. Taunton Savings Bank, 429 N.E.2d 1129 (Mass. 1982)).

262. See id. at 9899 (determining whether “the increased risk should be disre-
garded if, as the Islanders claim to be true, the insurers would in fact have issued
the same policy for Lindros, without any exclusion, and without any change in
premium, even if they had known all of the information about the prior
concussions.”).

263. Id. at 97 (discussing standards for materiality).

264. Id.

265. See id. at 99 (“Under Massachusetts law, it is enough that the application
was false in substantial respects and that the information omitted did materially
increase the risk to the insurer.”).

266. Smagala v. Owen, 717 N.E.2d 491 (Ill. App. Ct. 1999).

267. See id. at 493-94 (noting Smagala’s team employers).
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$22,500.268 Following his signing Smagala purchased a personal ac-
cident insurance policy from Colin Owen, an agent for Lloyd’s of
London at a cost of $2,532.25° As part of the policy, Smagala could
only recover for “permanent total disablement,” defined as the “to-
tal physical inability to engage in his occupation . . . for twelve con-
tinuous months.”?7° In addition, the policy stated that no claim
could be made until “permanent total disablement” had been estab-
lished and that no lawsuit could be filed more than three years after
permanent total disability had been established.2”!

On August 17, 1992, Smagala injured his right knee during a
preseason game.2’2 Smagala underwent arthroscopic surgery about
a week later but was unable to play during the 1992 season.?”® Sma-
gala underwent surgery again before the 1993 season but returned
to Steelers training camp in 1993.27¢ When Smagala continued to
have knee problems and pulled a hamstring, he was cut by the
Steelers on August 23, 1993.275 At a March 1994 tryout in front of
NFL scouts, Smagala ran a 4.6 second forty-yard dash, not a time
befitting a top defensive back in the NFL.27¢ Unable to land a job,
Smagala filed for payment with Lloyd’s but was denied.?’”” Smagala
filed suit on December 31, 1996 alleging breach of contract.2”® An
Ilinois trial court granted Lloyd’s motion to dismiss and Smagala
appealed.2”®

268. See id.

269. See id. at 493. The policy was effetive from June 15, 1992 to July 21, 1993.
Id.

270. Id. at 493.

271. Id.

272. See id. at 494 (commenting that Smagala injured himself playing for
Pittsburgh).

273. See id. (“As a result [of his injury] plaintiff was unable to play football
during the 1992 season.”); see also Around the NFL. Camps American Conference, AT-
LANTA J. & ConsT., Aug. 25, 1992, at E3 (listing injuries to various players in
preseason workouts as well as mentioning Smagala’s arthroscopic surgery on his
left knee).

274. See Smagala, 717 N.E.2d at 494. Smagala also underwent rehabilitation
therapy prior to the 1993 season. See id.

275. See id. (noting Smagala’s brief injury-plagued tenure with Pittsburgh).

276. See id. (“Plaindff’s amended complaint alleged that 4.39 seconds is the
standard time for a person in the position of defensive cornerback to run the 40-
yard dash.”). Smagala never was again able to run a 4.39 seconds 40-yard dash
following his injury and rehabilitation. /d.

277. See id. Lloyd’s of London refused to pay Smagala as required by his in-
surance policy. See id.

278. See id. The breach of contract complaint alleged that Lloyd’s “failed to
perform its obligations under the insurance policy.” Id.

279. See id. Lloyd’s motion to strike and dismiss Smagala’s complaint was
based on three rationales: Smagala’s disability did not occur within a year of the
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Smagala contended that his permanent total disablement did
not begin until March 13, 1994 when he failed at the NFL tryout.280
This date would have given Smagala until March 13, 1997 to file suit
against Lloyd’s. However, the appellate court found that the date
of permanent total disablement was August 17, 1993, one year after
Smagala’s injury and the last time he successfully played in the
NFL.28! Consequently, Smagala needed to file suit by August 17,
1996, over four months before Smagala actually filed suit. Smagala
urged the court to follow the common law discovery rule, which
states that the “the statute of limitations begins to run when a party
knows or reasonably should know that an injury has occurred.”282
Finding the language of the contract to be “clear and unambigu-
ous,” the appellate court affirmed the defendant’s motion to
dismiss.283

C. Isit a Career-Ending Injury?
1. Underwriters v. Rychel?84

On December 17, 1998, Colorado Avalanche left wing Warren
Rychel broke his hand during a fight with Murray Baron of the Van-
couver Canucks.?®> As a result of the injury, Rychel was unable to
make a tight fist.286 Consequently, Rychel claimed that no team in
the NHL was interested in signing him.?87 Rychel subsequently
filed a claim with Lloyd’s of London, with whom he had a profes-
sional athlete disability insurance policy.28%8 Pursuant to the policy,

injury, Smagala’s complaint was not filed within the applicable policy period, and
Smagala failed to give Lloyd’s notice of his injury. Id.

280. See id. at 495 (discussing Smagala’s first notice of disability).

281. Seeid. at 496 (“Plaintiff’s inability to perform as defensive cornerback for
the Pittsburgh Steelers after surgery and therapy during the year after the injury
should have put him on notice that he suffered from a permanent total disabil-
ity.”). The court further pointed out that Smagala did not play professional foot-
ball again after being released by Pittsburgh in August 1993. See id.

282. Id.

283. Id.

284. 126 P.3d 234 (Colo.Ct. App. 2005) (ruling that benefits are entitled only
for unexpected events).

285. See Howard Pankratz, NHL Appeals Court Denies Rychel Former Av Claimed
Lloyd’s of London Failed to Pay Insurance Policy, DENVER PosT, July 1, 2005 at D-06
(reporting cause of Rychel’s injury).

286. See Rychel, 126 P.3d at 234-36 (stating Rychel argued that his role was as
an “enforcer,” requiring him to play physical and engage in occasional fights, thus
his inability to fight adequately was his disablement).

287. Seeid. (“Underwriters denied the claim and filed a complaint for declara-
tory relief, seeking a determination that Rychel is not entitled to benefits under
the policy.”).

288. See id. (explaining terms of insurance policy).
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Rychel was eligible for coverage should he sustain an injury that was
caused by an accident and resulted in permanent total disable-
ment.2%? Lloyd’s denied the claim, and filed for declaratory relief
that Rychel was not entitled to benefits under the policy.2%°

Lloyd’s argued, and the trial court agreed by granting it sum-
mary judgment, that neither a fight nor an injury resulting from a
fight were unexpected events triggering coverage under the policy
because of self-proclaimed enforcer role.?°! In the previous six sea-
sons, Rychel had been in a total of thirty-three fights.292 Rychel,
however, argued that the relevant event and cause of the injury was
actually his hand getting caught in his opponent’s sweater, which is
an unexpected event in a hockey fight.29% Rejecting this assertion,
the court of appeals held that the “injury was caused by the fight,
and the fight was not unexpected.”29¢

2. Mitchell v. Ace American Insurance Company?2®

Donald Mitchell, a cornerback from Southern Methodist was
drafted in the fourth round of the 1999 NFL Draft by the Tennes-
see Titans. In March of 2003, Mitchell signed a three-year, $2.6 mil-
lion deal with the Dallas Cowboys.??6 A month later, Mitchell

289. See id. (stating policy as defining “accident” as “single, sudden, and unex-
pected event, which occurs at an identifiable time and place and which causes
unexpected [bJodily [i]njury at the time it occurs.”).

290. See id. (noting Underwriters’ sale of disability insurance policy to
Rychel).

291. See id. (explaining trial court’s rationale for granting Lloyd’s motion for
summary judgment).

292. See Pankratz, supra note 287 (describing Rychel’s history of on-ice fights).

293. See Rychel, 126 P.3d at 236 (arguing that “a legitimate inference is that he
was hurt in an unexpected event and that summary judgment [by the trial court]
was improper because there is a genuine issue of material fact”). Specifically,
Rychel argued that the policy’s term “event” meant “only the precise moment
when his hand became tangled in the opponent’s sweater and does not refer to the
general circumstances immediately preceding that moment.” /d. The pertinent
section of the policy stated:

In the event that the insured sustains Bodily Injury caused in and of itself

by an Accident occurring during the Policy Period and which, solely and

independently of any other cause, results in the Total Disablement di-

rectly culminating in the Permanent Total Disablement of the insured

and providing the Total Disablement commenced within six (6) months

of the date of such Accident, then the Insurer agrees to pay the benefits,

stated in the Schedule, to the insured.
Id. at 235.

294. Id. at 237-38 (holding that there was no genuine issue of material fact
and affirming trial court decision).

295. 265 Fed. Appx. 420 (5th Cir. 2008).

296. Sports Log; After Losing Coles, Jets Get Conway, Boston Globe, Mar. 21, 2003,
at E2 (noting Mitchell’s signing with Dallas).
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purchased a one-year one million dollars athlete individual disabil-
ity income policy from Ace.2°” Mitchell injured his left ankle during
an August 28th preseason game and was placed on injured reserve,
missing the entire 2003 season.2%8

On July 30, 2004, at the start of Cowboys’ training camp, Mitch-
ell signed an Acknowledgement of Receipt of Medical Information
in which he declared that he was “not [at that time] suffering from
any physical and/or mental disability” that prevented him from
playing football.2%° After just three days of training camp, however
Mitchell said he had pain in his ankle.3°® He played through the
pain but was cut from the team at the end of training camp.30!
Upon being cut, Mitchell signed a medical waiver stating that “he
[was] not [at that time] suffering from any disability, physical or
mental, incurred as a result of his service as a professional football
player for the Club.”302

After his release from the Cowboys, Mitchell consulted a foot
and ankle specialist who told Mitchell that he could not play profes-
sional football as a result of his ankle condition.?°®> On September
22, 2004, Mitchell filed for disability benefits with Ace.3** Ace de-
nied the claim and Mitchell brought suit in February 2006.3°> Pur-
suant to Mitchell’s policy, to be eligible for benefits, he must have
been “Totally Disabled for [twelve months] and certified to be Per-
manently Totally Disabled at the end of the [twelve months].”306

297. See Miichell, 265 Fed. Appx. 420 (revealing that team physician released
Mitchell and his ability to play from June 5, 2004 to June 11, 2004).

298. See id. at 421-22 (discussing circumstances surrounding injury and noting
that medical staff of Cowboys noted injury to be “acute posterior tibial tendinitis”).

299. Id.

300. See id. (explaining Mitchell’s recurrent pain).

301. See id. (providing Mitchell’s dismissal). Mitchell, with a tentative roster
spot, practiced and played in preseason games through the pain, though he says
the injury hindered his performance. Id.

302. Id. In addition, the waiver stated that, so far as Mitchell could deter-
mine, “he [was] not physically unable to play professional football for the Club as a
result of any injury suffered during the period of employment with the Club.” Id.

303. See id. (noting that based on outside knowledge he was unable to con-
tinue play).

304. See id. (providing Mitchell’s benefits claim).

305. See id. (providing facts of Mitchell’s benefit denial). Eventually, after the
case was removed to federal district court, all of Mitchell’s claims were dismissed in
May of 2007. Mitchell appealed the breach of contract claim to the Fifth Circuit.
1d.

306. Id. at 423. The policy defined “Totally Disabled” as “the Insured’s com-
plete and total physical inability as a result of the Accidental Bodily Injury or Sick-
ness or Disease to Participate, as defined in the Policy, in his or her Occupation
....” Participation under the policy included being “dressed (in uniform) or avail-
able or physically able to practice or play for a team in the League. . . ..
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Ace argued that Mitchell was not “Totally Disabled” within the
meaning of the policy because he did participate in football activi-
ties with the Cowboys, notably mini-camp, training camp and
preseason games, during the twelve-month period following the ini-
tial injury.2¢? In the end the court agreed with Ace’s position and
upheld the denial of coverage.308

D. Returning After a Career-Ending Injury - Darius Miles
(NBA)309

Darius Miles was the third overall pick in the 2000 NBA Draft
by the Los Angeles Clippers. Prior to the 2004-05 season, Miles
signed a six-year, $48 million contract with the Portland Trailblaz-

307. See id. (detailing Ace’s argument).

308. Seeid. (providing holding of Fifth Gircuit). In addition, Mitchell claimed
that he was still eligible for coverage because he did not satisfy the requirements of
the Rehabilitation clause. See id. The Rehabilitation clause stated that Mitchell
would be deemed fully recovered from an injury and hence ineligible for a claim if
he signed a new professional contract and passed the team physical or participated
in four regular season or playoff games in the twelve month period following the
injury. See id. The Fifth Circuit disagreed, finding that “[t]he purpose of the reha-
bilitation clause is to restrict, not to enlarge, the scope of coverage by providing
more ways in which claims may be denied . . ..” Id.

309. See, e.g., Adrian Wojnarowski, Jayson Leery of Those On His Side, THE
RecorD , Mar. 13, 2000, at S1 (explaining Jayson Williams broken leg and rupture
of right knee and attempts of Nets General Manager Don Casey to get him on
court). If Williams played and permanently injured his leg, Williams would lose
out on the rest of his guaranteed contract. See id. (explaining option to sacrifice
his body for playoffs). Also, a proposed waiver would have removed the obligation
of the Nets to continue to pay twenty-percent of Williams’ remaining salary with
insurance covering the rest. See id. (noting option to free Nets from liability).
Williams never agreed to the waiver and never played in the NBA again. See id.
(revealing ultimate outcome of situation). Consequently, when Williams officially
retired in June of 2000, after having missed the entire 1999-2000 season, insurance
began to pay eighty percent of his remaining salary. See Bob Considine, Agreement
In Place for Nets’ Williams to Leave, USA Tobpay, June 27, 2000, at 10C (revealing
William’s will get paid remainder and insurance will reimburse Nets for significant
portion). In April 2003, Williams was convicted of multiple obstruction of justice
charges as well as aggravated manslaughter stemming from the accidental shooting
death and attempted cover-up by Williams of limousine driver Gus Christofi in
February 2002. See Robert Hanley, Williams Guilty of Cover-Up, But Not of
Manslaughter, N.Y. TiMEs, May 1, 2004, at Bl (noting factual situation; however,
greater extent not necessary for discussion here). Nevertheless, what is relevant is
that in January of 2005, after the expiration of his Nets contract, the 36 year-old
Williams took the first step in an NBA comeback when he played nine minutes
with the Idaho Stampede of the CBA. See Darren Rovell, Insurance Companies Could
Seek Repayment, ESPN, Jan. 13 2005, http://sports.espn.go.com/nba/news/
story?id=1966345 (suggesting possible return of Williams and discussion regarding
whether or not Williams return to NBA, which never materialized, would have
required him to return some money to either Nets or insurance company).
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ers.?!® Miles had surgery on his injured right knee in December of
2005, but returned that season after missing thirty-four games.31!
Miles had microfracture surgery on the knee in November of 2006
and missed the entire 2006-07 and 2007-08 seasons.?'2 In April
2008, Miles was examined by an independent doctor who deemed
that Miles’ injuries were career-ending.!3 As a result, the Blazers
subsequently waived Miles with two years and eighteen million dol-
lars remaining on his guaranteed contract.314 As a condition of the
Blazers’ salary cap credit, Miles could not play in ten or more games
in any one season during the remaining term of his contract.315

Nevertheless, Miles played in six preseason games with the Bos-
ton Celtics prior to the 2008-09 season before being released. Miles
subsequently signed with the Memphis Grizzlies and played two
games for them in December before being released again.?16 With
Miles two games away from nullifying the Blazers’ salary cap credit,
the Blazers sent an email to NBA general managers warning that
the franchise would “safeguard its rights, including, without limita-
tion, litigation,” should a team sign Miles solely to negatively impact
the Blazers’ salary cap and luxury tax threshold.?'” Fearing collu-
sion charges, the NBA stressed that Miles was a free agent, though
the NBPA did still file a grievance.318

The Grizzlies ignored the Blazers’ threat and signed Miles to a
ten-day contract and eventually signed him for the remainder of

310. SeeJason Quick, Miles Gets $48 Million, No Promises, THE OREGONIAN, Sept.
2, 2004, at DO1 (noting Miles stated “[i]t’s more than I thought I could get when
the season ended”).

311. See Jason Quick, Miles: Says He Was “Fallback Guy” Last Season, Too, THE
OREGONIAN, Apr. 21, 2006, at CO1 (revealing injury and noting Miles’ belief that he
became franchise’s scapegoat and that he was rushed into playing after injury).

312. See Joe Freeman, Blazers Send NBA a Warning, THE ORECONIAN, Jan. 10,
2009 (noting period of time missed by Trail Blazer’s once starting forward).

313. See id. (discussing independent doctor evaluation from April 2008).

314. See id. (highlighting benefit to Trail Blazers that Miles’ salary would not
be counted toward salary-cap since injury was career-ending); see also 2005 NBA
COLLECTIVE BARGAINING AGREEMENT, Art. VII, §6(c), at 162-66, available at http://
www.nbpa.org/sites/default/files/ART.%20VILpdf (revealing exceptions to salary
cap for disabled players).

315. See Freeman, supra note 314 (providing terms that must be followed ena-
bling Trail Blazer’s to receive salary cap credit).

316. See id. (explaining Miles’ participation on Celtic’s training camp and ex-
hibition games).

317. See id. (emphasizing that Miles’ signed with Grizzlies after no other inter-
est and that he also served ten game suspension after his violation of NBA drug
policy).

318. See Marc ]. Spears, Blazers Threaten Lawsuit, Union Grieves E-mail About
Signing Miles, BosTon GLOBE, Jan. 10, 2009, at C5 (reporting that Player’s Associa-
tion filed grievance with Trail Blazers due to threatening email).
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the season.3!® Miles wound up playing thirty-four games for the
Grizzlies during the 2008-09 season, averaging three and a half
points per game and counting nine million dollars against the Blaz-
ers’ salary cap.320

E. Proximate Cause Injuries: Cam Neely (NHL)

Cam Neely was one of Boston’s most popular sports figures in a
Bruins career that spanned from 1986 through 1996 and an NHL
career that dated back to 1983. Neely captained the Bruins to two
Stanley Cup appearances but his career was derailed by numerous
leg injuries that limited him to only 162 games over his final five
seasons.

Neely retired following the 1995-96 season due $2.7 million in
1996-97 salary and $1.6 million in 1997-98.321 Prior to the 1995-96
season, the Bruins executed a disability insurance agreement with
Boston Mutual Life, whereby Boston Mutual would pay 80% of
Neely’s salary if he were to become disabled. The policy partially
excluded coverage for any injury relating to Neely’s previously in-
jured left knee. Ultimately, it was injuries to Neely’s hips that
forced him out of the lineup in February 1996. The Bruins alleged
that Boston Mutual and its partners attempted to add a hip exclu-
sion in March 1996, after an agreement had already been
reached.3?2 Boston Mutual contended that the September offer
was made contingent on receiving further information regarding
Neely’s hip condition, which would have allowed them to apply ex-
clusions where appropriate.32®> The disagreement resulted with the
Bruins suing Boston Mutual and two other insurance companies for

319. See Grizzlies Ignore Blazers’ Warning, ORLANDO SENTINEL, Jan. 11, 2009, at
C4 (showing Grizzlies’ disregard for Trail Blazer’s threat to sue and insist on his
benefit to franchise); see also Grizzlies Sign Miles For Rest of Season, WasH. PosT, Jan.
31, 2009, hitp://www.washingtonpost.com/wp-dyn/content/art./2009/01/30/
AR2009013003561.html (communicating decision to sign for remainder of season
and further explaining that Miles’ return but Trail Blazers on hook for remaining
contract price). .

320. See Grizzlies Sign Miles For Rest of Season, supra note 319. (summarizing
result of Mile’s return).

321. See Nancy L. Marrapese, Club Files Lawsuit Over Neely Insurance Coverage,
BostroN GLOBE, Apr. 11, 1997, at E9 (discussing remainder left on contract prior to
retirement).

322. See id. (revealing allegations of lawsuit explaining that late exclusions to
policy were improper).

323. See id. (explaining terms of offer).

http://digitalcommons.law.villanova.edu/mslj/vol17/iss2/8

54



Wong and Deubert: The Legal & Business Aspects of Career-Ending Disability Insuranc
2010] DisaBILITY INSURANCE POLICIES IN SPORTS 52

their failure to pay Neely, and the parties ultimately settled out of
court with terms undisclosed.32#

VIII. CONCLUSION

It is important for anyone working in the sports industry to
have a good, overall understanding on how insurance works, the
process and the options. Ultimately, it is a business decision for all
of the impacted parties. And this particular specialty niche of insur-
ance is driven by both the statistics and the market.

It is important to bear in mind that this area of insurance is
relatively new, and has changed and evolved considerably through-
out its short history. League programs and the NCAA and ESDI
programs have only come into existence in the last twenty-five years.
As a result, the most important factor to consider is not how this
specialty area of insurance has evolved but rather how it will con-
tinue to evolve. As sports disability insurance policies become more
ubiquitous, the data and pricing models will become more accu-
rate, predictable and stable. Nevertheless, it is important for peo-
ple in the industry to keep up with developments as changes will be
made to address market conditions, to address the needs of ath-
letes, teams and leagues, to address changes in medical issues and
rehabilitation and return from injuries and litigation decisions.

324. See id. (acknowledging counter arguments and explaining that policy ini-
tially made was pending hip condition details).
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