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The plaintiff also argued that pari-mutuel betting was only al-
lowed in Maryland as a special public franchise.2*® According to
the plaintiff, pari-mutuel betting had been illegal at common law,
and since it was a franchise, the racetrack was required to serve and
admit all prospective customers.2#! The Maryland Court of Ap-
peals, found, again much like the New York Court of Appeals, that
betting was not criminal under common law and instead, the licens-
ing system of horse racing in Maryland had created “a minutely reg-
ulated, heavily taxed business in which private rights and
responsibility have not been wholly extinguished.”?#2 The licensing
and regulation of horse racing did not turn racetracks from private
carriers to public carriers, thereby allowing a racetrack the freedom
to choose who could be admitted to its grounds.2*3

A very similar decision was issued by the Supreme Court of
New Jersey in Garifine v. Monmouth Park Jockey Club.?** The plaintiff
was excluded from Monmouth Park based on the racetrack’s gen-
eral assertion that “the defendant advised him that he is not wanted
at the race track and that his general record and reputation warrant
his exclusion.”?#> On one occasion after Mr. Garifine entered Mon-
mouth Park, he was arrested and brought to trial, unsuccessfully, on
the charge of being a disorderly person. He sued Monmouth Park
“for malicious prosecution, false arrest, and deprivation of his right
to attend the track.”246

Garifine argued that he had the right under the common law
to be admitted to the race track and that New Jersey’s civil rights
law also authorized his admission.?4” The court unanimously dis-
agreed with Garifine’s argument, finding under Marrone, Madden,
Greenfield, and theater admission cases that the common law al-

240. Seeid. (presenting plaintiff’s view that pari-mutuel betting allowed by Ma-
ryland created public franchise).

241. See id. (articulating plaintiff’s argument that pari-mutuel betting created
public franchise and therefore facilities can be used by public).

242. Id. at 104.

243. See id. at 105 (expressing court’s holding that “Licensing, regulation and
taxation of a private carrier do not make it a common carrier.”).

244. See Garifine v. Monmouth Park Jockey Club, 29 N.J. 47 (1959) (describ-
ing plaintiff's request for relief against his exclusion and expulsion from Mon-
mouth Park race track).

245. Id. at 57.

246. Id. at 49 (explaining all counts, other than malicious prosecution, were
dismissed).

247. Seeid. at 50 (noting common law and civil rights claims of plaintiff). The
plaintiff argued he had common law rights here despite the holding of the former
New Jersey Supreme Court in Shubert v. Nixon Amusement Co., 83 A. 369 (N.]. Sup.
Ct. 1912).
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lowed a proprietor to ban patrons without reasonable cause.248
Horse racing was a place of public amusement, not a public calling
requiring “the duty to serve the public without discrimination.”249
The plaintiff offered no case law that supported authorization of his
admission, and his assertion that Monmouth Park held a state mo-
nopoly was not sufficient to turn Monmouth Park into a public call-
ing.?50 The court also found nothing in New Jersey’s civil rights law
citing a general right of admission to places of public accommoda-
tion or amusement.25!

The New Hampshire Supreme Court also found that the com-
mon law rule of Marrone governed a patron exclusion case.?2 In
Tamelleo v.New Hampshire Jockey Club, Rockingham Park excluded a
group of patrons because “their presence was inconsistent with the
orderly and proper conduct of a race meeting.”?*® The plaintiffs
argued that there is no common-law right in New Hampshire to
operate a pari-mutuel race track, and, if there is, the state does not
recognize the common-law rule of allowing a proprietor of a private
enterprise to discriminate without cause among his patrons.25+

The court agreed that there was no common law right to run a
pari-mutuel race track, but that was not the decisive issue.2?®> The
track was still a private enterprise, and there was “no doubt that this
state [adhered] to the general rule that the proprietors of a private

248. See id. at 50-51 (pointing out that precedent did not support plaintiff’s
claim). “[O]perators of most businesses, including places of amusement such as
race tracks, have never been placed under any such common-law obligation . . . .”
Id. at 50.

249. Id. at 50. Precedent indicates that horse racing did not fall within the
public calling category. See id.

250. See id. at 57 (“The burden of the plaintiff’s present attack is on the com-
mon-law doctrine which he states should be altered to afford to him a right of
admission to the race track . . . We are satisfied that . . . there has been no showing
made here for such alteration.”). Additionally, the New Jersey Racing Commis-
sion’s rules “say nothing about any individual patron’s right to admission [to race
tracks], but they do provide that [its] Association conducting the race meeting
shall police its grounds and shall eject ‘persons believed to be bookmakers’ along
with other undesirables.” Id.

251. Seeid. at 57-60 (describing New Jersey Civil Rights Act). “Since the plain-
tiff does not suggest that his exclusion was based on race, creed, color, national
origin or ancestry we find the Civil Rights Act to be inapplicable.” Id. at 60.

252. See Tamelleo v. N.H. Jockey Club, 102 N.H. 547, 549 (1960) (applying
Marrone precedent instead of that cited by plaintiffs).

253. Id. at 547.

254. See id. at 548 (describing argument of plaintiffs). The defendant con-
ceded there was no common-law right in New Hampshire “to operate a race track
where pari-mutuel pools are sold.” Id.

255. See id. at 548 (“The business is still a private enterprise since it is affected
by no such public interest as to make it a public calling as is a railroad for
example.”).
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calling possess the common-law right to admit or exclude whomso-
ever they choose.”?%6 Thus, the track acted within its rights in ex-
cluding the plaintiffs.?57 All of these opinions show that even fifty
years after Marrone had been decided, it remained good law in
common law states.

F. Post Warren Court Licensee Exclusions in State Courts

The civil rights suits brought by racing licensees were most
commonly brought in federal courts. Nonetheless, many states
have sought to protect licensees in horse racing not by making find-
ings of state action but by making changes in the statutes and rules
governing the powers of race tracks.2’8 A number of states have
enacted statutes that require that race tracks have just cause to ex-
clude a licensee from a race track.2*® Others allow excluded licen-
sees an appeal to the state racing commission to contest the
exclusion,?®® and some specify the grounds required for any
exclusion.?6!

256. Id. at 549.

257. See id. at 550 (indicating holding of court consistent with precedent).

258. For more information on these statutory alterations, see infra notes 259-
261 and accompanying text.

259. See, e.g., 230 ILL. Comp. STAT. ANN. 5/9(e) (West 2000) (“The power to
eject or exclude an occupation licensee or other individual may be exercised for
just cause by the licensee or the Board, subject to subsequent hearing by the Board
as to the propriety of said exclusion.”).

260. See, e.g., CaL. Bus. & Pror. Copk § 19573 (West 2010) (describing proce-
dure for appeal after exclusion from race track in California); La. REv. STAT. ANN.
§ 41192 (2009) (indicating right of hearing for any person excluded from race
track in Louisiana); Mass. GEN. Laws AnN. ch. 128A, § 10A (West 2010) (noting
requirement for post-exclusion hearing in Massachusetts); MINN. STAT. ANN.
§ 240.27 (West 2010) (providing requirement of hearing in Minnesota); see also
Evans v. Ark. Racing Comm’n, 606 S.W.2d 578, 583 (Ark. 1980) (implying plain-
tiff's right to appeal).

261. See, e.g., 230 ILL. Comp. STAT. ANN. 5/9(e) (West 2000) (explaining that
“licensee or any other individual whose conduct or reputation is such that his pres-
ence may . . . call into question the honesty and integrity of horse racing or wager-
ing or interfere with the orderly conduct of horse racing or wagering” may be
excluded from tracks in Illinois); CAL. Bus. & Pror. Copke § 19572 (West 2008)
(allowing exclusion of “known bookmaker[s]” or “any other person whose pres-
ence in the inclosure would . . . be inimical to the interests of the state or of
legitimate horse racing” in California); La. REv. STAT. AnN. § 4.193 (2009) (outlin-
ing categories of persons who may be excluded in Louisiana); Mass. GEN. Laws
ANN. ch. 128A, § 10A (West 2010) (permitting exclusion of “any person whose
presence . . . is detrimental” may be excluded from race tracks in Massachusetts);
MinNN. STAT. ANN. § 240.27 (West 2010) (indicating who may be excluded from
race tracks in Minnesota); 4 Pa. Cons. STaT. AnN. § 325.215 (West 2010) (permit
ting exclusion of “any person whose presence there is . . . inconsistent with the
orderly or proper conduct of a race meeting or whose presence or conduct is
deemed detrimental to the best interest of horse racing” in Pennsylvania); R.L
GEN. Laws § 41-3-17 (2009) (stating that “any person whose presence within the
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Nonetheless, in those states where the common law still gov-
erns licensee exclusions, Marrone, as a general rule, is still the
law.262 A race track in these states can apparently exclude any licen-
see even without a reason.?63 While Marrone may still be the general
rule in these states, excluded parties are starting to rely on tort the-
ories, such as tortuous interference with future economic opportu-
nities, to limit the current effect of Marrone.

In one Ohio case, Beulah Park excluded a licensed jockey
agent without giving a reason .25¢ The agent brought suit against
the track, and the exclusion was upheld by the Ohio Supreme
Court.2%5 Additionally, the Supreme Court found that the common
law had not been changed in Ohio because the state licensing
scheme was not intended to alter the common-law rights of a race
track.266 The court held that, “[t]he rules and statute cited by the
appellee provide a right to exclude to the racing commission and
racing stewards, who are not addressed by the common law. This
does not mean that race track owners who possessed this right at
common law have lost that right due to rules and statutes providing
the same right to others.”267

enclosure is . . . undesirable” may be excluded in Rhode Island); see also Evans v.
Ark. Racing Comm’n, 606 S.W.2d 578, 583 (Ark. 1980) (describing and upholding
statute under which “any person who . . . has acted to the detriment of racing or
violated the rules” may be excluded in Arkansas).

262. Because it was decided by the Supreme Court, Marrone is binding prece-
dent on those states that have not statutorily altered the common law regarding
licensee exclusions. See Marrone v. Wash. Jockey Club of D.C., 227 U.S. 633
(1913).

263. See id. at 636-37 (indicating that ticket was license subject to revocation).
Marrone does not specify whether any justification must be given for an exclusion,
so it seems that states following the case need not justify removing someone from a
race track. See id.

264. See Bresnik v. Beulah Park Ltd. P’ship, 617 N.E.2d 1096, 1097 (Ohio
1993) (holding horse racing park has common law right to exclude whomever it
wants from its premises, despite lack of such language in statutory code). The facts
simply indicated that “[o]n February 3, 1991, [plaintiff] was informed by a security
officer that he was no longer permitted on the grounds of Beulah Park.” Id.

265. See id. at 1098 (reversing appellate court’s holding in favor of appellee
jockey agent).

266. See id. (“Beulah Park possesses the common-law right to exclude whom-
soever it pleases, provided the General Assembly has not abolished that right.”).
The agent had argued that the overall licensing scheme in Ohio had changed the
common law by giving the “State Racing Commission plenary power over the regu-
lation of horse racing.” Id. at 1099 (Sweeney, J., dissenting).

267. Id. at 1098. The dissent espoused the position that the statutory scheme
had altered the common law and that the effect of the majority decision was to
make the race track operator the “judge, jury and executioner to anyone who en-
ters its grounds, regardless of whether such person is licensed to be there by the
State Racing Commission.” Id. at 1100 (Sweeney, ]., dissenting).
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Such an opinion was echoed by the New Jersey courts in deter-
mining that patrons have broad rights to enter places of public
amusement, but those rights do not apply to licensees.?® In
Marzocca v. Ferone, the New Jersey Supreme Court found that Free-
hold Raceway had the right to exclude a licensed owner’s horse
from its track.26® The court found that the common law right to
exclude governs in the case of people “who have a business relation-
ship with the race tracks.”27°

Similarly, in New York State, the courts have generally found
that a private race track retains its common law authority to exclude
licensees.2”! Arone v. Sullivan County Harness Racing Association held
that race tracks, apart from the New York Racing Association
(NYRA), retained their right to exclude licensees.?”? In Arone, Mon-
ticello Raceway “had available to it the long-recognized prerogative
of race track operators to exclude anyone from its track, without
cause, provided the exclusion is not based on race, creed, color or
national origin.”?”® Courts in non-NYRA cases have continued to
hold that the common law allows the race track to right to exclude
licensees. 274

268. See Uston v. Resorts Int’l Hotel, Inc., 445 A.2d 370, 371 (N.]. 1982) (hold-
ing Casino Control Act precludes gambling resorts from excluding patron for card
counting). But see Marzocca v. Ferone, 461 A.2d 1133, 1134 (N]. 1983) (reversing
appellate court and holding that race track had “an unfettered right to exclude”).

269. See Marzocca, 461 A.2d at 1134-35 (considering common law right in con-
text of exclusion of race horses from race tracks).

270. Id. at 1136. “[W]e hold that the racetrack’s common law right to ex-
clude exists in the context of this case, i.e., where ‘the relationship [is] between the
track management and persons who wish to perform their vocational activities on
the track premises.”” Id. at 1137 (citation omitted). See generally Brennan v. NJ.
Sports & Exposition Auth., No. A-4765-98T1, 1999 N,J. Super. LEXIS 168, at *1
(N]. Super. Ct. App. Div. May 6, 1999) (holding that race track run by public
entity should have no broader authority than race track run by private entity to
determine who may engage in horse racing at its track).

271. See Arone v. Sullivan County Harness Racing Ass'n, 457 N.Y.S.2d 958, 959
(N.Y. App. Div. 1982) (implying that plaintiff’s rights were not violated because
they were not denied entry to other tracks in New York).

272. See id. (indicating that race track could exclude patrons without cause
due to lack of monopoly). NYRA had a virtual monopoly on thoroughbred racing.
See id. Thus, because other tracks were not available to patrons who had been
excluded, NYRA was barred from banning patrons without justification. See Jacob-
son v. N.Y. Racing Ass’n, 305 N.E.2d 765, 767 (N.Y. 1973).

273. Arone, 457 N.Y.S.2d at 959.

274. See Ferraro v. Finger Lakes Racing Ass’n, 583 N.Y.5.2d 66, 67 (N.Y. App.
Div. 1992) (holding defendant’s exclusion of plaintiffs from its race track was moti-
vated by legitimate business interests and not for improper reasons); Hendrickson
v. Saratoga Harness Racing, Inc., 565 N.Y.5.2d 610, 611 (N.Y. App. Div. 1991) (con-
cluding that plaintiff’s merits claim against defendant private race track owner was
unlikely to succeed, resulting in exclusion being upheld); Wilsey v. Saratoga Har-
ness Racing Inc., 528 N.Y.S.2d 688, 689-90 (N.Y. App. Div. 1988) (reiterating mes-
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Florida has also allowed its race tracks to exclude licensees.27>
In Calder Race Course, Inc. v. Gaitan, the race track denied a trainer
access to horse stalls.?’6 The trainer pointed to a Florida racing
commission regulation that stated that the track had to allocate
horse stalls to trainers.2?7 The court did not regard this regulation
as depriving the race track of its exclusionary powers; instead, it
found that “[u]ntil the Florida Legislature acts or private racing es-
tablishments disparage constitutionally guaranteed rights, they con-
tinue to have the right to choose those persons with whom they
wish to do business.”278

Nevertheless, the common law is still subject to a number of
limitations. One limitation exists where the racetrack has a de facto
monopoly over horse racing. In Jacobson v. New York Racing Ass’n,
the New York Court of Appeals placed a “justification” standard on
licensee exclusions made by the NYRA.27 NYRA was one of two
licensed thoroughbred racing associations in New York, and it ran
the dates in the New York metropolitan area and at the prestigious
thoroughbred meet in Saratoga Springs.?8° The only other racing
association, Finger Lakes, ran a far smaller meet than the NYRA.28!
Based on NYRA's virtual monopoly over thoroughbred racing, the
court found that “[e]xclusion from its tracks is tantamount to bar-
ring the plaintiff from virtually the only places in the State where he
may ply his trade and, in practical effect, may infringe on the State’s
power to license horsemen.”?¥2 As a result, the decision to exclude
had to be a “reasonable discretionary business judgment.”?®3 The
burden would be on the excluded party to show that the decision to

sage of other two relevant holdings that plaintiff has heavy burden to overcome
race track’s common law right to exclude).

275. See Calder Race Course Inc. v. Gaitan, 393 So. 2d 15, 16 (Fla. Dist. Ct.
App. 1980) (finding private race track owners Florida can choose whom to exclude
as long as not done for unconstitutional reasons).

276. Seeid. at 15 (detailing factual background of plaintiff’s lawsuit). The par-
ties conceded that Gaitan had “no contractual right to the use of the horse stalls.”
Id.

277. See id. at 16 (explaining legal basis for plaintiff trainer’s lawsuit against
defendant race track).

278. Id.

279. SeeJacobson v. N.Y. Racing Ass’n, 305 N.E.2d 765,767 (N.Y. 1973) (hold-
ing defendant racing association, having monopoly on thoroughbred horse racing
in New York, did not have absolute right to exclude whomever it wanted).

280. See id. at 767 (explaining why court determined that NYRA was
monopoly).

281. Seeid. at 768, n. * (showing racing association with significantly less mar-
ket power).

282. Id. at 768.

283. Id.
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exclude was not based on “motives other than those relating to the
best interests of racing generally.”284

The Jacobson reasoning was very similar to that of the California
court of appeals’ reasoning in Greenberg v. Hollywood Turf Club.?85 A
thoroughbred racetrack had excluded the plaintiff, who was a li-
censed trainer and stable agent.286 The court found that the race-
track had a quasi-monopoly over racing and had to have a
justification for its decision to exclude the plaintiff.287 Similar rea-
soning was employed by the appellate court of Illinois in Cox v. Na-
tional Jockey Club.28® The court found that a racing association as a
quasi-monopoly licensee of the state “cannot arbitrarily deny a li-
censed jockey permission to participate in its racing meet.”?%9 Ex-
clusion would be allowed where a “legitimate and reasonable
justification for exclusion is articulated.”?®® Apart from “quasi-mo-
nopoly” the New Jersey Supreme Court in Marzocca added its own
modification. 221 The court noted that any licensee justification
could not violate public policy.292 It simply stated a limit on “the
common law doctrine by proscribing exclusions that violate public
policy.”298

Further, there are restrictions on the common law right to ex-
clude, which are derived from tort law principles.2°¢ One tort law
limitation involves the tort of defamation.?®> A racetrack, even
while acting within its rights to exclude an individual, could not

284. See id. (alleging what needs to be proved).

285. See Greenberg v. Hollywood Turf Club, 86 Cal. Rptr. 885 (Cal. Ct. App.
1970) (noting that race tracks do not need absolute immunity from providing rea-
sons for excluding certain trainers from their grounds, even to protect legitimate
business interests).

286. See id. at 887 (providing factual background for plaintiff trainer’s com-
plaint against defendant race track).

287. See id. at 89091 (holding quasi-monopoly prevented defendant race
track from having absolute power to exclude people for any reason).

288. See Cox v. Nat'l Jockey Club, 323 N.E.2d 104 (Ill. App. Ct. 1st Dist. 1974)
(comparing reasoning of case with Greenburg case).

289. Id. at 164.

290. Id. at 166 (explaining when exclusion would be fine under quasi monop-
olies). Illinois law on exclusion is now covered by statute. See id.

291. See Marzocca v. Ferone, 461 A.2d 1133 (N,. 1983) (discussing require-
ments for licensee justification).

292. See id. at 517 (noting courts disdain with state law).

293. Id. In some ways this may have been akin to the language in Martin,
which suggested that an “exclusion may not be without justification.” Martin v.
Monmouth Park Jockey Club, 145 F. Supp. 439, 441 (D.N]. 1956).

294. See generally Wilsey v. Saratoga Harness Racing, 140 A.D.2d 857 (N.Y.
App. Div. 3d Dep’t 1988) (showing tort based case).

295. See generally id. (illustrating tort case of defamation).

http://digitalcommons.law.villanova.edu/mslj/vol17/iss2/7

42



Liebman: The Supreme Court and Exclusions by Racetracks
2010] ExcrLusions By RACETRACKS 463

defame that individual.2°6 Nonetheless, there do not appear to be
any successful defamation cases brought against racetrack that ex-
cluded an individual.29”

In addition, tort law limits on common law licensee exclusions
include the torts of interference with existing contracts, prima facie
torts, and interference with a prospective economic advantage.28
In Greenberg v. Hollywood Turf Club, the excluded licensee main-
tained that the racetrack had caused a breach in his existing con-
tract and had intentionally interfered with his “prospective
economic advantage by preventing his negotiations with other
trainers and horse owners in the stable area . . . .”?%® The racetrack
argued that its common law right to exclude governed the issue.3%
The court disagreed, however, finding that “the general principle
that a party whose conduct causes legal injury should justify himself,
applies here as well.”30!

In Ferraro, two excluded trainers argued that their exclusion by
the racetrack interfered with their existing contract and that their
exclusions constituted a prima facie tort.3°2 Since there was no
proof that the racetrack knew about any existing contracts or pro-
cured their breach, they could not have been guilty of interference
with any existing contracts.303 On the prima facie tort issue, the
court described the issue as one involving “ 1) the intentional inflic-
tion of harm, 2) which results in special damages, 3) without any
excuse or justification, 4) by an act or series of acts which would
otherwise be lawful.”30¢ In Ferraro, there was justification since
nothing in the record indicated that the racetrack had an improper
or malicious motive to exclude the plaintiffs, and the plaintiffs had
failed to show that there were any triable issues of fact on the ques-
tion of motive.3%> While the excluded parties were unsuccessful in
Ferraro, the case does seem to imply that a decision to exclude a

296. See id. (exemplifying unsuccessful defamation case).

297. See Wilsey v. Saratoga Harness Racing, 140 A.D.2d 857 (N.Y. App. Div. 3d
Dep’t 1988); Ferraro v. Finger Lakes Facing Ass’n, 182 A.D.2d 1072 (N.Y. App. Div.
4th Dep’t 1992) (granting summary judgment against defamation claim).

298. See generally Greenberg v. Hollywood Turf Club, 7 Cal. App. 3d 968 (Cal.
App. 2d Dist. 1970) (depicting tort law limits on licensee exclusions in common
law).

299. Id. at 973.

300. See id. at 976 (presenting racetrack’s arguments).

301. Id. at 978.

302. See Ferraro, 182 A.D.2d at 1072.

303. See id. (discussing court’s view on racetrack’s argument).

304. Id.

305. See id. (declaring presence of proper justification).
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licensed party made with malice or improper motive could face lia-
bility in New York for a prima facie tort.3%6

Perhaps the clearest example of an excluded party claiming
tortuous interference with future economic opportunities is the
case involving Michael Gill and Delaware Park.3¢7 Thoroughbred
owner Michael Gill was excluded by the thoroughbred racetrack
Delaware Park.2%8 He brought a wide variety of claims against the
racetrack in federal court in Delaware including a claim that Dela-
ware Park and two defendant trainers who regularly raced at Dela-
ware Park had committed the tort of interference with an
advantageous business relationship.3® The court, applying Dela-
ware law found that the tort had four elements including:

(1) the existence of a valid business relationship or expec-
tancy; (2) knowledge of the relationship or expectancy on
the part of the interferer; (3) intentional interference
which induces or causes a breach or termination of the
relationship or expectancy; and (4) resulting damages to
the party whose relationship or expectancy has been
disrupted.310

The plaintiff claimed that the actions of the racetrack in ex-
cluding him and the trainers from Delaware Park by recom-
mending exclusion interfered with his ability to obtain future
trainers for his horses and also made it impossible for him race
there and to obtain stall space at other tracks in the Mideast.3!!
The defendants argued that the racetracks had the right to exclude
Gill under common law.3!2 The court instead found,

The defendants miss the point. Plaintiff’s argument is
that the defendants interfered with his business expec-
tancy in racing at Delaware Park, by improperly influenc-
ing Delaware Park’s decision to not permit plaintiff to rent
stalls or to race horses at the track. If true, that conduct is
actionable under Delaware law and the existence of such a

306. See id. (demonstrating implied liability for improper motive or malice).

307. See Gill v. Del. Park, 294 F. Supp. 2d 638 (D. Del. 2003) (showing tortu-
ous interference with future economic opportunities).

308. See id. at 642.
309. See id. at 645.

310. Id. at 645 (citing Lucent Info. Mgmt., Inc. v. Lucent Techs., 5 F. Supp. 2d
238, 243 (D. Del. 1998) (noting elements of advantageous business relationship).

311. See id. at 642 (setting forth Plainuff’s claims).
312. Seeid. at 645 (countering Plaintiff’s claims with Defendant’s arguments).
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business expectancy is a question of fact not suitable for
resolution at this time.?!?

The court further ruled that issue, of whether the actions taken
by the defendants affected Gill’s business expectancy at the non-
Delaware tracks, was “a question of fact not suitable to resolution at
this time.”314 In short, the common law ability to exclude a licensee
did not by itself give a racetrack (or people conspiring with race-
tracks) any immunity from the tort of interference with an advanta-
geous business relationship.313

From these opinions it is apparent that while the common law
rule, derived from Marrone, still has significant application to exclu-
sion of licensees in horse racing, its prominence is beginning to
fade. The emergence of tort theories of liability is now impinging
on a racetrack’s exclusionary rights, and even in common law
states, it is likely that a racetrack now needs a reasonable justifica-
tion before it can exclude any licensee.

G. Post Warren Court Patron Exclusions in State Courts

Under common law, the significance of the Marrone decision
may be waning in the area of licensee exclusions, but it remains
virtually dominant in the realm of patron exclusions. As a general
rule, except for those few states that have abrogated the common
law, the rule of Marrone still prevails. There are only a few states
where Marrone has been modified by strictly judicial action.?'¢ Only
three states, California, Massachusetts, and Minnesota, have clearly
modified the common law rule for patron exclusions.?!” For a time
it had been ruled that the statute on exclusions in Rhode Island
had altered the law on patron exclusions, but that statute was subse-
quently amended and restored the common law.3!8

313. Id. at 645-46.

314. Id. at 646.

315. See generally id. (portraying general law of case).

316. For further discussion see infra text accompanying notes 317-318.

317. See CaL. Bus. & Pror. Copk §§ 19572-19573 (portraying modification of
common law rule for patron exclusions); 4 CCR §§ 1980 & 1989 (departing from
common law rule for patron exclusions); Mass. GEN. Laws AnNN. Ch. 1284, § 10A
(West 2009) (depicting adjustment of common law rule for patron exclusions);
MmN, Stat. § 240.27 (showing alteration of common law rule for patron exclu-
sions); see also Catrone v. State Racing Comm’n, 459 N.E.2d 474 (Mass. App. Ct.
1984), appeal denied, 462 N.E.2d 1374 (Mass. 1984) (demonstrating application of
modified rule for patron exclusions).

318. See R.1. GEn. Laws § 41-3-17 (establishing amended statute reflecting
common law rule on patron exclusions); P.L. 1981 ch. 426 §1 (reflecting depar-
ture from common law rule); P.L. 1997 ch. 326 §146 (illustrating departure from
common law rule).
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Pennsylvania is similar to Rhode Island in that it once seemed
the common law had been altered, but it now is in command. It
had been held in Rockwell v. Pennsylvania State Horse Racing Commis-
sion that Pennsylvania had abrogated the common law rule as it af-
fected patrons.31® Nevertheless, in Staino v. Commonwealth the court
ruled that Pennsylvania racetracks, pursuant to a statute amended
after Rockwell, had an unlimited right to exclude patrons.320 In
Staino, the patron was ejected by Keystone Race Track.?2! The pa-
tron then appealed to the Racing Commission, which affirmed the
ejection.???2 The patron claimed that tracks in Pennsylvania were
required to provide patrons with due process before they could be
denied their constitutional right to attend the track.32® The court
rejected all of the patron’s arguments and found that the statute
authorizing patron ejections was constitutional, that there was no
state action in Keystone’s actions and that patron had no cogniza-
ble constitutional rights.32¢ Finally, the court ruled that the racing
commission did not even have to hold a hearing in order to uphold
Keystone’s ejection of the patron.32> The racing commission would
only have to review the ejection if the patron had alleged that Key-
stone excluded him because of his membership in a protected
class.?26 The court determined that a track “has carte blanche to
eject a patron without cause except that it may not eject a patron
because of the patron’s race, color, creed, sex, national origin, or
religion.”32” The court found “the statute is unambiguous in its af-
firmation of the licensed corporation’s right to eject Mr. Staino, a
patron, from Keystone Race Track without cause.”328

While Pennsylvania law remains clear, the law in Louisiana still
continues to be uncertain. Louisiana has a statute which on its face
appears to apply to patrons and lists categories of persons who may

319. See Rockwell v. Pa. State Horse Racing Comm’n, 327 A.2d 211, 214 (Pa.
Commw. Ct. 1974) (discussing holding of case).

320. See Staino v. Commonwealth, 512 A.2d 75 (Pa. Commw. Ct. 1986) (stat-
ing holding of case); see also Race Horse Industry Reform Act (Act), 4 Pa. Cons.
Stat. §§ 325.101-325.402 (1981).

321. See Staino, at 75-76 (summarizing case facts).

322. See id. at 76 (outlining posture of case).

323. See id. (discussing patrons claims).

324. See id. at 78-79 (declaring constitutionality of patron ejection).

325. Seeid. at 79 (asserting no hearing is needed to uphold patron’s ejection).

326. See id. at 78 (requiring review of ejection if exclusion caused by patron’s
membership within protected class).

327. Id. at 76.
328. Id. at 77.

http://digitalcommons.law.villanova.edu/mslj/vol17/iss2/7

46



Liebman: The Supreme Court and Exclusions by Racetracks
2010] ExcLUSIONS By RACETRACKS 467

be excluded from a racetrack. 32° The statute asserts that the racing
commission shall promulgate rules creating the categories of per-
sons who may be excluded from a racetrack.33® The categories to
be established by the racing commission must include, but are not
limited to, five categories noted within the statute: underage per-
sons, felons, career or professional offenders, people of notorious
reputation, and people who have lost or been refused a racing li-
cense.33!  The racing commission has implemented the five
mandatory categories and also added two additional categories.?3?
These new classifications enable racetracks to exclude individuals
who have behaved improperly or obnoxiously at a racetrack or
whose action or inaction at a racetrack would interfere with the or-
derly business of the track.333

Louisiana courts have been unanimous in finding that the stat-
utes took away the power of the tracks to exclude licensees sug-
gesting this section would apply to patrons and limit the right of
Louisiana tracks to exclude patrons according to the commission’s

329. See La. R.S. ch. 4 §193 (detailing categories of persons subject to

exclusions).

330. See id.

A. The commission shall adopt and promulgate rules and regulations
establishing categories of persons who may be excluded or gjected
from a track, race meeting, race, or licensed establishment. Such cat-
egories shall include, but shall not be limited to, categories of
persons:

(1) Who are not of age.

(2) Who have been convicted of a felony under the laws of the
United States, this state or any other state or country, or any
crime or offense involving moral turpitude.

(3) Who are career or professional offenders as defined by regula-
tion of the commission.

(4) Who are of notorious or unsavory reputation or whose presence,
in the opinion of the commission, would be inimical to the state
of Louisiana and its citizens or to the track, meeting, race, or
licensed establishment, or to both.

(5) Who have had a license or permit refused, suspended or with-
drawn under R.S. 4:152.

B. No person may be excluded or ejected on account of race, color,
creed, national origin, ancestry, disability, as defined in R.S.
51:2232(11), or gender.

C. No permittee in good standing shall be denied access to or racing
privileges at any racing facility except in accordance with the rules of
the Louisiana State Racing Commission.

Id.

331. See id. (establishing categories of individuals to be statutorily excluded

from racetracks in Louisiana).

332. See La. ApmiN. Cobk tit. 35, § 1801 (2009) (stating rule adopted and

meant to be applied pursuant to R.S. ch. 48§ 192-193).

333. See id. (providing additional two categories for expulsion at racetracks).
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established categoires.?® Nevertheless, in Sims v. Jefferson Downs
Racing Association the Fifth Circuit stated in dicta that:

The proprietary rights of the racetrack are limited by this
rule only with respect to permittees. The 1981 amend-
ment preserved the proprietary rights of the racetrack
with respect to others, because § 2 of Acts of 1981, No.
779, which amended Title 4, Chapter 4, provided: ‘Noth-
ing contained in the provisions of this Act should in any-
way affect or be construed to limit or modify the
proprietary rights of any owner of any establishment li-
censed to operate or conduct any exotic wagering or pari-
mutuel wagering or pools.’338

The Louisiana Supreme Court in a subsequent case, which
dealt with licensees and not patrons, declined to address the spe-
cific contention on patrons raised in the Sims case.?*® The court
said, “Although Sims suggests that R.S. 4:193(C) limits the proprie-
tary rights of racetracks only with respect to permittees and that the
1981 amendment, 1981 Acts, No. 779 § 2, preserved the proprietary
rights of the racetrack with respect to others, we do not reach that
question since it is beyond the scope of the issue before us.”337

Unlike Louisiana, common law states uphold the rule of total
management discretion in patron exclusions, which remains the
law.338 One recent example is found in Village of North Randall v.
Offenburger where a patron appealed a criminal trespassing convic-
tion. 3%® In the case, Thistledown security advised the patron, who
had a betting dispute that if he did not return certain alleged over-
payments, he would not be allowed on the track.?*® Additionally,
management informed the patron that if he returned to the track

334. But see Sims v. Jefferson Downs Racing Ass’n, 778 F.2d 1068 (5th Cir.
1985) (acknowledging proprietary rights of racetrack are limited with respect to
permittees).

335. Id. at 1076 n.5, (citing Fox v. La. State Racing Comm’n, 433 So. 2d 1123
(La. Ct. App. 1983).

336. See Wolfv. La. State Racing Comm’n, 545 So. 2d 976 (La. 1989) (holding
that conditioning race participation on execution of agreement violated jockeys’
rights as licensed permittees of La. State Racing Commission).

337. Id. at 979.

338. See, e.g., Vill. of N. Randall v. Offenburger, 1994 Ohio App. LEXIS 1587,
at *1 (Ohio Ct. App. Apr. 14, 1994) (noting rule of total management discretion in
patron exclusions as law).

339. See id.(recounting case facts).
340. See id. at *2 (stating basis of patron’s exclusion from track).
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without paying the money, he would be arrested.3#! The patron
failed to follow these commands and on a return visit to the track
he was arrested.?*2 Disputing the arrest, the patron argued that the
track was a place of public accommodation open to all, and that
only the Ohio Racing Commission could eject patrons.3?®* The
court reviewed the Ohio precedents, ultimately finding that under
the common law rule there was no general right to be admitted to a
racetrack.344

Patron exclusions based on the Marrone common law theory
have been upheld in Arizona, Arkansas, Florida, Kentucky, Mary-
land, and New York.34> Accordingly, where the common law gov-
erns, there have only been two instances where courts have
imposed restrictions on the common law right to exclude pa-
trons.346 One such instance was in Tamelleo v. New Hampshire Jockey
Club.3*7 In so holding the court asserted: “We interpret that part of
the statute which allows the defendant licensee to exercise its ‘sole
judgment’ to mean that the judgment cannot be exercised in a ca-
pricious, arbitrary or unreasonable manner.”?#® The greater threat
to the common law right to exclude patrons came in Uston v. Resorts

341. Seeid. (asserting patron recieved written notice “informing him that if he
returned to the racetrack he would be arrested for trespassing).

342. See id. (detailing arrest of patron).

343. Seeid. at *5 (“Authority to eject patrons from a race track rests solely with
the Ohio Racing Commission . . . accordingly, [race track] did not have the au-
thority to eject. . . .”).

344. See id. at *7 (clarifying patron’s privilege to be at racetrack was revoked
therefore track was within its common law right to exclude patron from premises).

345. See Silbert v. Ramsey, 482 A.2d 147 (Md. 1984) (allowing racetrack to
exclude patron from attending races); James v. Churchill Downs, Inc., 620 S W.2d
323 (Ky. Ct. App. 1981) (finding common law right to exclude patrons from race-
track); Tropical Park, Inc. v. Jock, 374 So. 2d 639 (Fla. Dist. Ct. App. 3d Dist. 1979)
(upholding exclusions in racetracks found in common law); Nation v. Apache
Greyhound Park, Inc., 579 P.2d 580 (Ariz. Ct. App. 1978) (following common law
exclusions); People v. Licata, 268 N.E.2d 787 (N.Y. 1971) (denying defendant from
racetrack after being convicted of bookmaking); Griffin v. Southland Racing
Corp., 370 SW.2d 429 (Ark. 1963) (permitting common law exclusions); In re
Saumell v. NY. Racing Ass’n, 447 N.E.2d 706, 709 (N.Y. 1983) (“Nor is there any-
thing . . . to suggest that the Legislature intended to pre-empt NYRA’s common-law
power of exclusion.”); In re Presti v. N.Y. Racing Ass’n, 46 A.D.2d 387 (N.Y. App.
Div. 2d Dep’t 1975) (excluding racing broker from racetrack); In re Vaintraub v.
N.Y. Racing Ass’n, 28 A.D.2d 660 (N.Y. App. Div. 1st Dep’t 1967) (holding that
race track may exclude people except for face, color or national origin).

346. See Tamelleo v. N.H. Jockey Club, Inc., 163 A.2d 10 (N.H. 1960) (placing
limits on liscensee’s right to exclude patrons); Uston v. Resorts Int’l Hotel, Inc.,
445 A.2d 370 (N.J. 1982) (restricting licensee’s exclusion power).

347. See Tamelleo, 163 A.2d at 10 (holding bill in equity valid allowing proprie-
tors of race tracks to admit or exclude anyone they choose and statute valid author-
izing licensee of racetrack to exclude any person within sole judgment of licensee).

348. Id. at 13.
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International Hotel, Inc.3*° In this case, Kenneth Uston, a blackjack
player, who was renowned for his card counting abilities had been
banned from Resorts International Hotel’s blackjack tables.?*¢ The
New Jersey Casino Control Commission who promulgated the
blackjack rules, however, had no regulations on the exclusion of
card counters.?5? Citing the common law exclusion cases, the Ca-
sino Control Commission confirmed the exclusion.?*2 The New
Jersey Supreme Court found for Uston because he had not violated
any of the Commission’s rules.353 In addition, the court felt “con-
strained to refute any implication arising from the Commission’s
opinion that, absent supervening statutes, the owners of public ac-
commodations enjoy an absolute right to exclude patrons without
good cause.354

The court went on to find that both the views of the casino and
the Commission were incorrect as these views pertained to the com-
mon law, forgetting common law’s right of reasonable access to
public places.?’® The court found that the absolute right of exclu-
sion in New Jersey had been narrowed by several court decisions.?>®
The effect of this narrowing of common law was:

[T]hat when property owners open their premises to the
general public in the pursuit of their own property inter-
ests, they have no right to exclude people unreasonably.
On the contrary, they have a duty not to act in an arbitrary
or discriminatory manner toward persons who come on

349, See Uston 445 A.2d at 370 (noting threat to common law right to exclude
patrons).

350. Seeid. at 371 (explaining strategy of card counting tilted odds in favor of
patron under promulgated blackjack rules).

351. See id. at 373 (arguing exhaustive statutes made clear Casino Control
Commission’s control over rules and conduct of licensed casino was intended to
be comprehensive therefore, Uston’s gaming was “conducted according to rules
promulgated by the Commission”).

352. See id. at 372-73, (disagreeing with Casino Control Commission’s choice
upholding Resorts’ exclusion decision under common law right to exclude).

353. Seeid. at 375 (“[A]bsent a valid [Casino Control] Commission regulation
excluding card counters excluding card counters, respondent Uston will be free to
employ his card counting strategy at Resorts’ blackjack tables.”).

354. Seeid. at 372 (“We hold that the common law right to exclude is substan-
tially limited by a competing common law right of reasonable access to public
places.”).

355. See id. at 374 (“At one time an absolute right of exclusion prevailed”
however, “common law has evolved” and “the more private property is devoted to
public use, the more it must accommodate the rights which inhere in individual
members of the general public who used that property.”).

356. See id. at 374-75 (discussing precedent that narrowed right to exclude in
public places).
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their premises. That duty applies not only to common car-
riers. . . but to all property owners who open their prem-
ises to the public. Property owners have no legitimate
interest in unreasonably excluding particular members of
the public when they open their premises for public
use.357

The court found that, under its concept of the common law,
the casino did have some rights to exclude patrons.35® It could ex-
clude disorderly and disruptive people as well as people who
threaten the security of the premises.?®® The court specifically
noted that the casino would have the right to exclude “the disor-
derly, the intoxicated, and the repetitive petty offender.”?¢® There-
fore suggesting that the casino’s decision to exclude must be
reasonable.?8! Because Uston was neither a security threat nor a
disruptive influence, the casino had no common law right to ex-
clude him.?¢2 Instead, Uston had a right of reasonable access to the
casino.363 A short time later, the New Jersey Supreme Court, in
Marzocca, refused to apply the “reasonable access” theory to
licensees.364

While the opinion in Uston has received a favorable academic
reception, New Jersey remains the only state follow such a theory.363
As a result, in all other states where the common law has not been
abrogated by legislative enactments, the Marrone case continues to
remain the law with respect to patrons at racetracks.366 The law on
patron exclusions in state courts remains largely what it was in

357. Id. at 375 (citation omitted).

358. See id.(noting casino’s right to exclude patrons).

359. See id. (allowing casinos to exclude patrons who were disorderly, disrup-
tive, or threatened security).

360. Id. (articulating specific exclusions still allowed under common law in
New Jersey).

361. See id. (“Property owners have no legitimate interest in unreasonably ex-
cluding particular members of the public when they open their premises for pub-
lic use.”).

362. See id. (establishing reasonability of exclusion determined on case-by-case
basis).

363. See id. (holding under circumstances and without valid contrary rules by
Commission, Uston had right of reasonable access to Resorts International’s black-
Jjack tables).

364. See Marzocca v. Ferone, 461 A.2d 1133, 1135-37 (N J. 1983) (discussing
right to reasonable access).

365. Uston v. Resorts Int'l Hotel, Inc., 445 A.2d 370 (N.J. 1982) (suggesting
limited application of holding in patron exclusion cases).

366. See Marrone v. Wash. Jockey Club of D.C., 227 U.S. 633, 636 (1913) (up-
holding patron exclusion as good law).
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1913.367 Seemingly, the courts, like Justice Holmes, “see no reason
for declining to follow the commonly accepted rule.”368

VIII. CoNcLuUSION

Often when people think of Justice Oliver Wendell Holmes’
place in sports law they think of Federal Baseball Club, Inc. v. National
League of Professional Baseball Clubs which provided an antitrust ex-
emption for major league baseball.36° Yet the importance of this
decision has been diminished by collective bargaining agreements,
judicial decisions governing the interpretation of those agreements,
and legislative enactments.?? On the other hand, the effect of the
Marrone decision has certainly continued to be extremely significant
to the horse racing industry.3”! The unlimited discretion that Mar-
rone provided for racetracks in patron exclusion remained largely
unchallenged for the first five decades of the twentieth century.372
Even now, the decision influences the basic law in almost all cases
involving the exclusion of patrons or individuals who hold licenses
to engage in horse racing.37®> While it may be difficult to envision
the “Yankee from Olympus” consorting with the likes of Joseph
Marrone, Riley Grannan, Manny Greenberg, or even Coley Mad-
den, Justice Holmes’ influence on the sport cannot be denied.
Holmes decision in Marrone truly places him in the winners’ circle
in terms of his influence on the sport of horse racing.374

367. See id. (suggesting law concerning patron exclusions remains unchanged
since 1913).

368. Id. at 636.

369. See Fed. Baseball Club, Inc. v. Nat’l League of Prof’l Baseball Clubs, 259
U.S. 200 (1922) (discussing case dealing with baseball antitrust).

370. See Kan. City Royals Baseball Corp. v. Major League Baseball Players
Ass’n, 532 F.2d 615 (8th Cir. 1976) (presenting dispute between players and own-
ers over collective bargaining agreements). See also Mitchell Nathanson, The Irrele-
vance of Baseball's Antitrust Exemption: A Historical Review, 58 RUTGERs L. Rev. 1
(2005) (examining Major League Baseballs’ antitrust exemption); Martin M.
Tomlinson, The Commissioners New Clothes: The Myth of Major League Baseball’s Anti-
trust Exemption, 20 St. THoMas L. Rev. 255 (2008) (concentrating on antitrust ex-
emption and split in interpretations); Curt Flood Act of 1998, 15 U.S.C. § 26b
(2006) (reviewing application of antitrust laws to professional major league base-
ball); Nathaniel Grow, Reevaluating the Curt Flood Act of 1998, 87 NeB. L. Rev. 747
(2009) (explaining labor relations between MLB and MLBPA).

371. See Marrone, 227 U.S. at 636 (serving as primary authority in horse
racing).

372. See id. (providing legal basis for laws regarding patron exclusions at
racetracks).

373. See id. (retaining influence within horse racing).

374. See CATHERINE DRINKER BOWEN, YANKEE FROM OLYMPUS: JUSTICE HOLMES
anp His FamiLy (1944) (addressing life of Justice Holmes).
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